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Wiilliam  Slade  and  Jeremiah  Slade,  plaintiffs  in  error, 
vs.  John  J.  Stheet,  administrator  of  Ann  Street,  defend- 
ant in  error. 

If  a  Court  of  Eqiiity  has  jurisrliclion  of  any  case  of  will  probate,  the  case  caa 
be  only  one  in  which,  the  probate  is,  for  some  .reason,  not  attainable  in  the 
Court  of  Ordinary. 

In   Equity,   from   Dooly   Superior  ^^Court.      Decision  by 
Judge  Lamar,  at  October  Term,  1858. 

John  J.  Street,  as  administrator  of  Ann  Street,  filed  this 
bill  in  the  Superior  Court  of  Dooly  county,  to  October  Term, 
1853,  against  William  Slade  and  Jeremiali  Slade,  alleging, 
that  William  Slade,  in  the  year  1846,  died  in  said  county,  leav- 
ing a  last  will  and  testament,  that  at  the Term  18 

of  the  Inferior  Court  of  said  county,  sitting  for  Ordinary  pur- 
poses, said  will  was  propounded  for  probate  by  Jeremiah  Slade^ 
one  of  the  executors  ;  vl  caveat  was  filed  to  the  probate  on  the 
ground,  among  others,  that  the  will  attempted  to  manumit 
slaves.     The  said  Court  of  Ordinary  sustained  the  caveat  up- 
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on  that  ground  alone,  and  granKnl  It^tters  of  administration 
to  William  Slade,  son  of  teji^talor.  The  execiu^r  appealed  to 
the  Superior  Court ;  ihat  pendinij:  said  appeal,  the  court-house 
of  said  cou»i:y,  togetlier  wiili  all  the  papeis  in  said  cause, except 
perhaps  ihe  will,  were  burned  up.  That  afterwards  it  was  cor- 
ruptly and  fr<cudulenlly  agreed  hy,and  between  the  said  Wil- 
liam Slade,  for  hiujself  and  tin;  oiher  heirs  and  distributees 
of  his  father,  and  the  said  Jeremiah  Shide,  exe<"ntor  of  said 
will,  for  a -certain  consideration,  pa'd  to  said  Jeremiah,  that 
the  judgment  of  the  Court  of  Ordinary,  should  stand,  and  that 
said  Jeremiah  would  desist  from  prnsecnting  his  appeal  ; 
that  no  attempt  was  afterwards  made  iopri)V(?  said  will — that 
at  that  time,  the  said  Ann  StrtHU  wa^  an  inlant/^/>ze  sole,  with- 
out a  lawful  guardian  resident  in  the  State  of  N.  C,  and  had  no 
knowledge  that  she  was  a  devisee  und(»r  said  will,  until  a 
short  time  previous  to  her  death,  in  1S.52.  Tl^at  (he  facts 
were  studiously  concealed  from  plaiuiilf  and  his  intestate; 
that  neither  of  them  ever  received  any  tiling  under  said  will,  or 
any  compensation,  or  consideration  for  ht^r  interest  there- 
in. That  Ross  and  Hodges,  two  of  the  witnesses  to  said 
will,  were  not  permitted  to  testify  to  its  execution,  but  were 
informed  that  they  would  subject  themselves  to  pains  and 
penalties  f{>r  attempting  to  aid  in  the  ematjcipationof  slaves, 
by  proviijg  said  will;  that  testator  gave  to  p]aintiti\s  intestate, 
by  s.'dd  will,  two  lots  of  land,  No.  25  and  No.  40,  in  the  lOih 
district  of  Dooly  county.  That  defendants  have,  under  color 
of  the  admini^tration  granted  to  William  Slade,  sold  said  lots 
at  a  greatly  iiiadeq'iate  price,  and  converted  the  proceeds  to 
their  own  use.  That  complainant  has  been  informed  and 
believes  that  defendants,  or  one  of  them,  have  in  possession 
the  original  will,  or  a  snbsiantial  or  true  copy  thereof. 

That  complainant  and  his  intestate  have  repeatedly  de- 
manded  of  the  said  Jeremiah,  executor  as  aforesaid,  if  said  pa- 
pers were  destroyed  to  establish  the  same,  and  prosecute  said 
cause  to  final  judgment,  and  also  to  produce  said  original 
will,  or  to  furnish  a  copy  thereof,  and  to  yield  up  to  him  the 
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land  atoresaitl,or  to  pay  ov'(»r  to  him  rhc  full  value  thereof, 
but  that  defendants  refuse  so  to  ilo.  The  hill  prays,  that  the 
defendants  may  he  compelled  to  s<t  forth  a  true  cofiy  of  said 
will,  and  the  proefedings  toudiin'^  the  prohute  iluTfM>f ;  that 
the  contract  heiween  said  Wilhuin  and  J«^r*miah,  should  be 
set  aside  for  fraud  ;  that  said  copy  should  be  established,  and 
said  cause  protend  in  said  ap[)(»al,  and  said  will  be  fully  es- 
tablished;  that  the  a(hnini.stralit)n  granted  to  William  Slade 
be  revoked,  and  thai  complainant  should  recover  the  devise 
to  his  intestate  und<'rsaifl  will,  or  in  the  event  said  land  has 
passed  into  the  liauds  of  iniu)ceijt  purchasers,  then,  that 
defendants  be  cotnpelled  to  occt)unl  f  »r  the  present  value 
thereof,  with  rents,  issu<»s,  and  |>r(»iif5. 

To  this  bill  defendants  demurred,  on  the  ground,  that  a 
Court  of  E(ptity  had  no  jurisdiction  in  and  over  the  matters 
set  up  and  alleged  therrnn,  but,  that  the  same  were  alone  cog- 
nizable in  and  by  the  Court  of  Ordinarj'. 

After  argument,  the  Court  overruled  the  demurrer,  and 
counsel  for  defendants  excepted. 

Dawsox,  represented  by  Stuiji?s  &  Hill;  S.  T.  Bailey, 
for  plaintiffs  in  error. 

IIall  ;  and  Scarrorougii,  contra. 

By  the  Court, — Benning  J.  delivering  tlie  opinion. 

Did  a  Court  of  Equity  have  jurisdiction  of  this  suit? 

The  bill  prayed,  that  a  judgment  of  a  Court  of  Ordinary, 
rejecting  a  paper  propounded  as  a  will,  should  be  set  aside; 
that  this  paper  should  be  established,  as  a  will,  and  the  ad- 
ministration of  it,  as  a  will,  superintended  ;  and,  that  the  let- 
ters of  administration,  in  the  way,  should  be  revoked. 

Certainly,  the  Court  which  has  jurisdiction  over  common 
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cases  of  iliis  sort,  is  a  Court  of  Ordiiiarj',  and  is  not,  a  Court 

of  Equity. 

Perhaps  it  is  true,  (and  I  myself  incline  to  think  that  it  is 
true,)  that  the  only  Court  which  has  jurisdiction  over  cases 
of  this  sort,  whether  tliey  be  common  or  uncommon  cases,  is 
the  Court  of  Ordinary.  The  Act  of  1810,  says,  that  the  Court 
of  Ordinary  "shall  liave  the  original  jurisdiction  of  all  tes- 
tate and  intestates  estates,  appointing  administrators  and 
guardians,  to  qualify  executors,  administrators  and  guar- 
dians, and  to  bind  out  orphans,  and  all  such  other  matters 
and  ttiings,  as  appertain,  or  relate,  to  estates  of  deceased  per- 
sons, testate  or  intestate.'^     Pr,  Dig,,  239. 

Another  Act  givos  the  Superior  Courts  an  appellate  juris- 
diction, in  all  cases  oveT  which,  the  Courts  of  Ordinary  have 
originaljurisdictioa.     Id,  237. 

These  Acts  are  but  to  carry  out  the  words  of  the  Constitu- 
tion itself.  "  The  powers  of  a  Court  of  Ordinary  or  Register 
of  Probates,  shall  be  vested  in  the  Inferior  Courts  of  each 
county,  from  whose  decision,  there  may  be  an  appeal  to  the 
Superior  Court.'^     LL  910. 

Is  it  not  the  conclusion  to  be  drawn  from  this  part  of  the 
Constitution,  and  from  these  Acts  to  carry  out  the  part,  that 
the  Courts  of  Ordinary  have  exclusive  original  jurisdiction 
of  all  cases  concerning  probates  and  administrations — all, 
without  a  single  exception — and  that  the  only  jurisdiction  of 
such  cases  which,  any  other  Court  has,  is  an  a/j/j(?//a/e  juris- 
diction. I  strongly  incline  to  think  so.  Perhaps,  a  Court  of 
Equity  may  have  the  power  to  aid  this  jurisdiction  of  the 
Courts  of  Ordinary,by  compelling  discovery.  That  is  a  ques- 
tion on  which,  1  express  no  opinion.    See  21  Ga,,  14. 

But,  at  least,  this  may  be  assumed  as  true;  that  to  put  a 
case  like  the  present,  within  the  jurisdiction  of  a  Court  of 
■Equity,  the  case  must  be  one  entitled  to  a  relief  which,  a  Court 
of  Ordinary  cannot  give,  and  which  a  Court  of  Equity  can 
give.     This,  the  counsel  for  the   defendant  in  error,  admit. 

The  question  then  becomes  this,  is  the  present  case  enti- 
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tied  to  a  relief  which,  a  Court  of  OnJiiiiry  caniiot  give,  and 
which  a  Court  of  Kquiiy  can  give? 

What  is  the  relief  to  \vhi(^li,  the  case  is  entitlecj  ?  The  os- 
tabhsliment  of  the  paper  as  a  will.  That  will  comprrhenJ 
all  the  relief  prayed  for.  Is  this  a  relief  ailaiijalMe,  hel.er  iu 
a  Court  of  Equity,  than  in  a  Court  of  Oi(iiiiary  ?  Wu  do  nut 
see,  that  it  is. 

Grant  that  the  paper  to  be  propoundcrl  as  a  will  lias  been 
burnt  up,  yet  a  Court  of  Ordinary  can  as  well  esiahli>h  a  lost 
or  destroyed  will,  as  can,  a  Court  of  Equity.  Wiiatever 
evidence,  in  such  a  case,  a  Court  of  Eqjiity  cat)  command  a 
Court  of  Ordinary  can  equally  comnjand.  Cai>es  in  |)lenty, 
of  the  establishment  of  lost  wili»  by  the  Ecclesiastical  Courts, 
are  to  be  found. 

Grant,  also,  that  this  paper  was  o'lce  prcsent^Ml  to  the 
Court  of  Ordinary,  for  probate^  and  was  tlion  adj'id^^  d  to  be 
not  a  will;  and  grant,  that  the  reasons  started  in  the  hill  why 
that  judgment  should  not  bind  Street,  the  (lel-'udant,  ar<»  suf- 
ficient, yet  those  reasons  will  be  as  available  in  the  Court  of 
Ordinary,  as  they  could  be,  in  a  Court  of  Equity.  What  are 
those  reas)ns?  They  are;  first,  that  the  jud;^meiit  was  pro- 
cured by  a  fraudulent  agreemi^nt  between  tlj(^  [mmsou  named 
as  executor  in  the  paper,  and  the  heirs  of  the  autIior(»f  the 
paper.  Secondly,  that  one  of  the  beiuTiciaries  ur.der  ilu^  pa- 
per, at  the  time  of  the  judgment,  was  a  minor,  was  a  resident 
of  North  Carolina,  and  was  without  notice  of  the  suit,  'i'hese 
reasons  would  be  as  available  in  the  Court  of  O.'viiiiary,  as 
they  could  be  in  a  Court  of  Etjuity.  A  Court  of  Ordiiiary 
can  set  aside  any  of  its  judgments  procnrfd.  by  fraud  ;  a 
Court  of  Equity  could  do  no  more.  A  Ci>r.rt  oi  Orilinary 
would  no  more  hold  one  of  its  judgments,  to  I),*,  binding  on  a 
person  not  of  ag'\or  not  v/ithin  the  Siate,  or  not  having  no- 
tice of  the  sttit  in  which,  the  judgment  was  rendtTed,  than 
would  a  Court  of  Equity. 

For  aughl  that  we  can  see,  then,  the  rclinf  to  which,  the 
complainant   Street   is  entitled,  is  quite  as  attainable  in   a 
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Court  of  Ordinary,  as  it  could  b(%  in-  a  Court  of  Equity. 
Consequently,  we  ihink,  that  a  Court  of  K(juiiy  has  no  juris- 
diction of  this  case.     Therefore,  we  must  liold,  iliat  the  de- 


murrer ought  to  have  been  sustained. 


Judgment  reversed. 


Job  Turner,    plaintiff  in    error,  vs.  IIknky  B.  Jones,    and 

others,  defendants  in  error. 

[1.]  If  lljc  bill  Ntntes  a  title  in  tfic  plainlifT,  ainl  r.lJrLM'S  that  a  dif^rovcry  is  ne- 
cessary" to  e>tablish  ihal  title,  a  demurrer  on  ilie  j^roiind  that  ihcrc  is  an  ade- 
quuie  remody  at  law  ih  not  siislainablo. 

[2.]  Turner  filed  lii.s  bill  against  Joiner  and  S|>icer.  and  against  Hodges  and 
others,  in  which,  he  alleged,  that  a  lot  of  land,  drawn  by  Jones,  was  t;oltl  un- 
der aji./ti.  against  Jones,  and  bought  by  Ilod;.'eN, — that  the  Sheriff  made  a 
deed  to  Hodges,  but  that  lliis  deed  had  betm  burned  wilh  the  Courl-House  ; 
that  Hodges  sold  the  land  to  Turner,  and  llwH  afi<Twards  Jones,  think- 
ing to  take  advantage  of  the  destruction  of  the  dee<l.  also  bought  the  land, 
and  put  Spicer  in  possession  of  il,  as  his  tenant.  The  bill  also  alleged,  that 
a  discovery  was  necessary,  to  enable  the  plainiilF  to  prove  these  allegations. 
It  prayed,  that  the  deed  might  be  established,  and  that  the  land  be  delivered 
to  Turner,  and  the  rents  accounted  lor  to  him. 

JTild,  That  Joiner  and  Spicer  were  proper  parties  to  the  bill. 

In  Equity,  from  Schley  county.  Decision  on  demurrer, 
by  Judge  Woruill,  at  August  Term,  1858. 

This  was  a  bill  by  Job  Turner,  against  Henry  B.  Jones, 
John  Joiner,  Cullen  R.  Lockeit,  John  Hodges,  and  Winstead 
Spicer,  to  establish  a  lost  deed,  and  for  an  account  and  re- 
lief. 

The  bill  states  that  Henry  B.Jones  was  the  drawer  of  lot  of 
land  No.  132,in  the  third  districtof  originally  Muscogee,  now 
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Marion  coiiiiiy,  t«)  wlh'iii  ai^raiil  from  the  State  issued:  That 
afterwards,  iti  lS;i8,ay7./>/.  issu»(l  a2:aiiist  Jones,  from  a  Justices 
Court  in  Meriwrtlier  county,  aiid  transferred  to  Marion  coun- 
ty, and  it.vied  u|>^»ij  said  lot  of  land  as  the  property  of  Jones. 
Levy  dated  22A  Marrh,  18  4'2,  and  said  lot  of  land  sold  on 
the  first  Tnes-lay  in  May,  18  12,  by  said  Cullen  K.  Lockett, 
Sherllf  of  said  conniy,  to  j.aid  John  IIod;^es,  for  ilie  sum  of 
fourteen  dollars,  who  ex<».'uted  to  him  a  di'cd  for  the  same. 

The  bill  Hniher  statr*s,  that  at  the  time  of  the  execution  of 
said  deed  by  the  Slu'rilfto  Hodges,  the  said  deed  and  execu- 
tion were  handed  to  the  (Merk  of  the  Superior  Court  of  Ma- 
rion county,  who  duly  nei>rded  the  same;  hut  tliat  said  orig- 
inals ajid  record  wt-ro  alfcrwards  destroyed  by  the  burning 
of  the  Court  llnu^eof  saitl  county,  in  ISlo. 

The  bill  furt!n'r  states,  that  Hodges  sold  said  lot  of  land  to 
plaintiff  on  the  loth  day  of  Docembiir,  1S51,  and  exeeuted 
and  delivered  his  warrantee  deed  for  the  same.  That  John 
Joiner  pretends  to  have  title  to  said  lot  of  land,  and  claims 
the  same,  and  has  placed  Winstead  Spicer  in  possession  there- 
of, as  his  tenant.  That  at  the  titne  Joiner  purchased  said 
lot,  he  knew  that  plaintiff  had  a  good  title  to  the  same,  and  was 
in  possession  thereof;  but  knowing  that  said  execution  and 
deed  had  been  destroyed  by  fire,  as  before  stated,  he  pur- 
chased with  the  intention  to  defraud  plaintiff'. 

The  bdl  states,  that  plaintiff  has  no  mf;ans  of  establishing 
the  foregoing  facts  but  by  a  discovery  from  said  parties — 
defendants. 

The  prayer  of  the  bill  is,  that  copies  of  said  destroyed^./i/. 
and  deed  be  set  up  and  established  by  a  decree  of  this  Court, 
in  lieu  of  the  originals  so  destroyed;  that  said  Joiner,  his 
assigns  and  tenants,  be  compelled  and  decreed  to  deliver  to 
plaintiff,  the  possession  of  said  lot  of  land,  and  account  for 
the  rents  and  profits  of  the  same. 

Defendants  demurred  to  this  bill,  on  the  grounds: 

1st.  Because  plaintiff  had  full  and  adequate  remedy  at  law 

2d.  Because  of  a  misjoinder  of  parties. 
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After  argument,  the  Court  sustiiined  the  demurrer  and  dis- 
missed the  bill,  and  plaintiff  c-xcepteJ. 

Blandford  &  Crawford,  for  plaintiff  in  error. 
W.  D.  Elam,  contra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

Was  the  Court  right  in  sustaining  the  demurrer  ? 

The  grounds  of  tlie  demurrer  were  two.  1st.  That  there 
was  an  adequate  remedy  at  law.  2d.  That  Joiner  and  Spi- 
cer  were  improperly  joined  with  the  other  defendants. 

[I.]  The  bill  states  facts  which  make  out  a  right  in  the 
plaintiff,  to  the  relief  he  asks  for;  and  it  says,  that  he  has 
no  means  of  establishing  these  facts,  except  a  discaverj'  from 
the  defendants.  If  this  allegation  be  true,  there  is  no  ade- 
quate remedy  at  law — the  discovery-act  left  out  of  the  ques- 
tion, as  by  its  own  terms,  it  has  to  be.  And  the  bill  being 
demurred  to,  we  have  to  take  the  all«  gaiion  as  true. 

The  first  ground  of  the  demurrer, then,  was  not  good. 

[2.]  Was  the  second,  good  ?  That  was,  a  misjoinder  of 
parties;  that  Joiner  and  Spicer  were  improper  parties  de- 
fendants. 

First,  as  to  Joiner. 

The  bill  alleges,  that  the  land  was  sold  under  a  Ji.  fa. 
against  the  drawer,  Jones,  and  bought  by  Hodges;  and,  that 
the  deed  made  by  the  Sheriff,  to  Hodges,  was  burned.  That 
Hodges  sold  the  laud  to  Turner,  the  plaintiff, — that  after- 
wards, Joiner,  thinking  to  take  advantage  of  the  destruction 
of  the  Sheriff's  deed,  also  bought  the  land,  and  put  Spicer  in 
possession  of  it  as  his  tenant. 

If  these  allegations  are  true.  Turner  is  entitled  to  have  the 
destroyed  deed  established,  and  also,  to  recover  possession  of 
the  land  with  the  rents.     And  these  things  are  what  the  bil 
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prays  for.  It  is,  therefore,  highly  to  the  interest  of  Joiner,  to 
show,  that  they  are  not  true.  But  this  he  cannot  do,  without 
being  a  party  to  tlie  bill.  He,  therefore,  ouglit  to  be  a  party 
to  the  bill.     2  DanL  Ch.  Pr.  373. 

Again,  Hodges  having  had  his  deed  burnt,  and  not  being 
able  to  prove  the  deed,  and  the  other  facts  of  his  case,  with- 
out a  discovery,  has  the  right  to  go  into  equity  against  Johi- 
er  to  get  possession  of  the  land  and  the  rents.  Now,  sup- 
pose we  admit  it  to  be  true,  that  Joiner  and  Spicer  ought  not 
to  be  joined  with  Hodges,  and  the  other  defendants,  'yet  it 
would  be  for  \\\q plaintiffs  to  say  which  of  these  two  sets  of 
defendants,  he  would  strike  from  his  bill,  and  will  Joiner 
think  it  to  his  interest,  that  himself  and  Spicer  should  be  re- 
tained, and  Hodges  and  the  other  defendants  rejected  ?  We 
hardly  suppose  that  he  will;  what  he  wants  is,  that  he  and 
Spicer  shall  be  dismissed  from  the  bill,  btit  whether  he  will 
get  that  or  not,  even  if  he  is  right  in  his  view  of  the  law, 
will  depend  on  the  plaintiff. 

For  aught  that  we  can  see.  Joiner  was  a  proper  parly  to 
tlie  bill. 

And  if  it  be  true,  that  Joiner  was  a  proper  party  to  the 
bill,  it  must  be  true  that  Spicer  was,  for  Spicer  was  but  the 
tenant  of  Joiner. 

We  think,  then,  that  the  second  ground  of  the  demurrer, 
was  like  the  first,  invalid.  Consequently,  we  think  the  Court 
below  erred  in  sustaining  the  demurrer. 


Judgment  reversed. 
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Partly  McCrary,  plaintilF  in  error,  vs.  Tomlin  King  and 
Luke  Dimond,  defendauls  in  error. 

Where  a  promis.'sory  note  to  \\  hich  there  is  a  surety,  is  held  by  a  creditor  of  the 
owner,  as*  a  eolialerai  -vefurily — Mich  creditor  i;*  the  proper  person,  to  be  n«>. 
tilled  by  the  surely,  to  hue  tlie  maker,  under  the  silaliilc  of  1831. 

Certiorari,  from  Mnscogeo  county.  Decision  by  Judge 
WoRRiLL,  at  November  Term,  1858. 

Bartly  McCrary  brought  suit  in  a  Justice  Court  against 
Tomlin  King  and  Luke  Diniond,  on  a  promissory  note,  of 
which  the  Ibllowing  is  a  copy: 

§50.     By  (he  first  day  of  Novembor,  we  or  either  of  us 
promise  to  pay   Bartly  McCrary,  or  bearer,  the  sum  of  fifty 
dollars,  for  value  received,  this  February  IS,  1857. 

(Signed,)  TOMLIN  KING, 

LUKE  DIMOND. 

Dimond  filed  the   following  pleas  in  the  Justices  Court : 

1st.  The  general  issue. 

2d.  That  he  was  security  only  for  King,  and  prayed  that 
if  judgment  be  renden^d  against  him,  it  should  be  against 
him  as  security, 

3d.  That  being  only  security  on  said  note,  and  which  was 
known  to  plaintiff,  after  said  note  became  due,  he  had  given 
notice  to  the  liolder,  John  J.  McKendree,  to  sue  on  said  note 
and  collect  the  same  out  of  the  principal,  which  said  holder 
had  failed  to  do,  within  three  months  thereafter,  whereby 
defendant  was  discharged  as  provided  by  statute. 

The  plaintiff  offered  and  read  in  evidence  the  note  and 
closed. 

It  was  admitted  that  Dimond  was  only  security  on  the 
note,  and  known  so  to  be  by  plaintiff,  at  the  time  said  no- 
tice was  given. 
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J.  J.  McKendree  (^  stified  :  That  plaiiitili'  [)laced  tlie  note  in 
his  hands  for  the  convenience  of  Kinu:  and  Diinond,  to  pay  the 
same  wiien  due,  and  instructed  witness  to  apply  tiie  [)rocoeds 
when  collected,  to  the  paynieiit  of  dt-niands  held  by  him,  wit- 
ness, against  plaintifl'.  That  said  note  was  not  paid  at  maturity ; 
thai  sometime  in  December  or  Jannrtry,  last,  afier  the  note  fell 
due,  Dimond  called  on  witness  and  told  him  that  he  wanted 
him  to  proceed  and  njake  the  nioiity  out  of  King,  and  that 
there  was  cotton  belonging  to  King  in  Colnmbus,  more  than 
siiiDcieiit  to  pay  the  drht.  The  note  was  then  in  possession 
of  witness,  and  more  than  three  months  elapsed  before  said 
note  was  put  in  suit.  That  witness  told  Dimond  that  he  had 
no  a'lthoriiy  or  right  to  inNiituie  suit  upon  said  note;  for 
plaintiti  told  him  not  to  sue  on  said  note  when  he  deposited 
it  with  witness,  and  told  Dimond  where  plainiiff  lived,  and 
advised  him  to  notify  plaintilF,  that  ln^,  witness,  was  not  the 
agent  of  plaintiff,  and  had  no  interest  in  the  note.  Tiiat  if 
said  note  had  been  paid  to  witness,  he  would  have  delivered 
up  the  note;  that  he  had  the  riglit  to  receive  the  amount  due 
on  said  noie,  and  it  was  placed  in  his  hands  for  that 
purpose;  that  witness  never  notified  plaintiff  of  what  Di- 
mond had  required  in  relation  to  suing  and  collecting  said 
note,  until  sometime  in  June  or  July  last,  nearly  six  months 
after  the  notice  was  eiven. 

Upon  this  testimony,  the  Justices  gave  judgment  against 
both  defendants,  King  as  principal,  and  Dimond  as  security; 
to  which  judgment,  Dimond  excepted,  and  sued  out  a  certio- 
rari, to  have  said  judgment  corrected  and  reversed. 

Upon  the  hearing  before  Judge  VV'orrill,  he  reversed  the 
decision  and  judgmetii  of  the  Justice's  Court,  and  ordered  a 
new  trial. 

To  which  decision  counsel  for  McCrary  excepted. 

Corbet;  and  Denton,  for  plaintiff  in  error. 
Alex.  Cooper,  contra. 
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B\j  the.  Court, — Bennin(^  J.  delivering  the  o})iiiion. 

The  judgment  sustaining  iho  cerliorarij  was  clearly  right, 
if  McKendreo,  the  person,  to  whom  'ihc  notice  to  sue,  was 
given,  was  the  person  to  whom  that  notice  ought  to  have 
been  given. 

McKendree  held  the  note,  as  a  collateral  security.  He 
was  instructed  by  the  owner  of  the  note,  to  apply  the  pro- 
ceeds of  it,  when  collected,  to  the  payment  of  a  demand 
held  by  himself,  against  the  owner.  This  gave  him  the  right 
to  hold  on  to  the  note,  as  a  security  for  this  demand. 

This  being  so,  he  was  t)ie  legal  as  well  as  the  "actual 
holder'^  of  the  note;  he  and  he  only,  was  the  person  who 
had  the  right  to  bring  suit  upon  it.  He  therefore  was  the 
person  proper  to  bo  noiifird  by  a  surety  to  the  note,  to  sue 
the  maker  of  it,  under  the  Act  of  1S31,  (P)\  Dig.  471,)  for 
that  Act  say5,  that ''  where  the  security''  to  a  note  shall  "  re- 
quire the  holder  thereof,  to  proceed  to  collect  the  same,"  and 
the  holder  does  not  proceed  to  do  so,  within  three  months, 
the  "security  shall  be  no  longer  liable." 

In  Carhart,  Bro.  k.  Co.  vs.  ff^f/nji,  {22  Ga.  2-1,)  the  holder 
had  no  legal  title  to  the  note,  as  a  collateral  security;  a  thing 
which  disiinguishe.s  that  case  from  this. 

Judgment  affirmed. 

Judge  McDonald,  on  account  ofillncs.*,  did  net  pre&idc  in  tin's  case. 


MACON,  JANUARY  TERM,  1S59.  29 

Cornptcri  v>.  Wiliiaiijs. 


P.  M.  CoMPTOX;  plaintifl'  in  error,  vs.  Matiiew  Williams,  de- 
fendant in  error. 

^1.]  When  one  of  the  Mirctiesori  a  ca,  su.  bonJ,  surrcnderis  the  principal,  the 
act  in  a  discharge  oiall  ilie  sureties. 

[2.]  Lassitcr  ami  Cros.'S  were  sureties  for  "Williams,  on  a  ca.  t-a.  bond.  Lassitcr 
surrendered  \Viiliairi!>.  and.  iherenpon,  Brown  wrote  on  tlie  back  ol'lhe  l>onii, 
"I  hereby  agree  to  be  bound  on  said  bond  in  liis,'- Lassiler's  "  istead." 

Jleldy  Thai  this  writing  meant,  that  iie,  IJrown,  was  to  be  liable  only  alongf  with 
Croas  as  Lassiter  had  1-een:  not,  that  he  was  to  be  liable,  whether  Cross  was 
or  not. 

[Tb]  The  principal  in  a  cr/.  sn.  bond,  is  not  diirchnr^^ed  from  it.  by  the  di'<chargc 
ofifae  sureties,  nor,  by  the  act  of  the  SherilP,  in  lettinjj  him  goat  larjie.  There- 
fore, if  he  appears  according  to  the  condition  of  the  bond,  he  is  to  be  dealt 
with,  a-s  Ihougrh  nothing  unusual  had  happened. 

Motion  to  enter  up  judgment  on  ca,  sa,  bond.  Made  be- 
fore Judge  KiDDOo,  in  Terrell  Superior  Court,  at  September 
adjourned  Term,  1S58. 

A  writ  of  capias  ad  satisfaciendum  issued  from  the  Supe- 
rior Court  of  Terrell  county,  at  the  instance  of  the  plaintiifiii 
error,  against  the  defendant  in  error,  returnable  to  the  Sep- 
tember Term,  1858,  of  said  Court.  The  defendant,  Williams, 
having  been  arrested  by  the  Sherilfof  said  county,gavebond, 
with  S.  F.  Lassiter  and  Wm.  G.  Cross  as  his  securities,  for 
his  appearance  at  the  Superior  Court  of  the  county  of  Terrell, 
on  the  tliird  Monday  in  September,  1S58,  then  and  there  to 
stand  to  and  abide  such  proceedings  as  might  be  had  by  the 
Court,  in  relation  to  the  taking  of  the  benefit  of  the  Act  for 
the  relief  of  insolvent  debtors,  by  the  defendant,  Williams, 
and  to  personally  answer  and  perform  snch  further  order  of 
said  Court,  as  might  be  made  in  the  premises. 

During  the  September  Term  of  said  Court,  the  security, 
Lassiter,  delivered  up,  in  open  Court,  the  body  of  the  defend- 
ant, Williams,  and  the  following  agreement  was  endorsed  on 
the  bond  : 

"S.  F.  Lassiter  having  come  into  Court  and  delivered  up 
the  defendant,  M.  Williams,  I  hereby  agree  to  be  bound  on 
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(he  bond,  or  to  render  it  null,  as  to  him?  Nothing,  as  far  as 
we  can  sec.  Things  had  happened  by  which,  his  sureties 
were  discharged  ;  but  these  things  did  not  extend  to  him,  and 
his  Uability.  The  discharge  of  the  principal,  is  the  discharge 
of  the  surety ;  but  the  discharge  of  the  surety,  is  not  the  dis- 
charge of  the  principal  Suppose  Williams  had  given  (he 
notices,  &c.,  to  his  creditors — had  done  all  that  the  law  re- 
quired him  to  do,  would  he  not  have  been  entitled  to  the  ben- 
efit of  the  Act,  notwithstanding  the  fact,  that  his  sureties 
were  discharged  ?     Can  there  be  a  doubt  of  it  ? 

True,  the  Sherilf  discharged  him  out  of  his  custodv,  when 
Brown  stipulated  to  take  Lassiter's  place.  But  what  of  that? 
Could  the  Sheriff  discharge  him  from  his  bond  ?  The  Sher- 
iff had  no  power  to  do  such  a  thing.  Besides,  that  was  not 
the  intention  of  the  Act,  but  was  just  the  reverse  ;  the  inten- 
tion  was,  that  Williams  should  comply  with  the  condition  of 
the  bond — was,  that  the  bond  should  still  be  binding  on  him. 
The  act  may  have  been  one  by  which,  the  Sheriff  himself  be- 
came subject  to  a  liability,  but  we  do  not  see  how  it  could  be 
one,  to  discharge  Williams  from  his  liability. 

[3.]  We  think,  then,  that,  as  nothing  Iiad  happened  to  dis- 
charge Williams  from  llie  bond,  and  as  he  was  in  Court,  tlie 
Court  should  have  granted  this  third  motion — the  motion  to 
order  Williams  into  custody. 

Judgment  reversed. 

McDonald  J.  absent. 
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Hexrt  Jacobs,  plaintiff  in  error,  vs.  Joseph  Pou,  adminis- 
trator, &.C.,  defendant  in  error. 

A  jU'Jgmenl  granting  a  new  trial  on  the  gronnd,  that  the  verdict  is  contrary  to 
the  evidence,  will  not  be  disturbed,  except  in  a  case  of  the  ilagrant  abuse  of 
discretion. 

In  equity,  in  Talbot  Superior  Court     Decision  by  Judge 
WoRRiLL,  September  Term,  1858. 

In  1825,  Seaborn  Jacobs  died,  owning  a  small  estate,  and 
leaving  a  widow  and  two  infant  children,  George  M.  Gullett 
became  the  administrator,  and  took  possession  of  the  estate. 
In  1831,  letters  dismissory  were  granted  by  the  Ordinary  of 
Monroe  county,  to  the  administrator.  Gullett  afterwards, 
died,  and  Joseph  Pou  was  appointed  admhiistrator  of  hia 
estate.  T.  W.  Moore  was  appointed  guardian  of  Henry  Ja- 
cobs, one  of  the  minors,  (the  mother  and  one  of  the  child- 
ren being  dead,)  and  as  such,  filed  a  bill  for  account  against 
the  administrator  of  Gullett.  In  1847,  Henry  Jacobs  arrived 
at  age.  The  bill  of  the  guardian  continued  pending  until 
1851,  and  was  then  dismissed.  In  1852,  (but  not  within  six 
months  after  the  dismissal  of  the  former  bill,)  Henry  Jacobs 
in  his  own  right,  filed  a  bill  against  Pou,  as  administrator, 
for  an  account,  and  alleged  that  the  judgment  granting  letters 
of  dismission  had  been  fraudulently  obtained  by  the  said 
Gullett,  by  false  representations  made  by  him  to  the  Ordina- 
ry'', as  to  his  having  settled  up  and  paid  out  said  estate. 

In  September,  1855,  complainant  filed  an  amendment  to 
the  bill  alleging  that  for  several  years  before  he  became  of 
age,  and  ever  since  that,  that  he  resided  in  the  State  of  Ala- 
bama, at  a  great  distance  from  the  county  of  Talbot ;  that  he 
relied  for  a  successful  assertion  of  his  rights  in  this  case  up- 
on the  fidelity  of  his  guardian,  Thomas  W.  Moore,  in  prose- 
cuting the  suit  commenced  by  him ;  that  he  knew  nothing 
of  the  abandonment  of  the  bill  by  Moore,  until  within  two 
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weeks  before  the  filing  of  the  bill  in  his  own  name.  The 
amendment  further  alleged,  that  said  GuUett  obtained  his 
dismissal  by  the  Court  of  Ordinary  of  Monroe  county,  with- 
out paying  over  the  distributive  share  of  complainant,  by 
the  consent  and  connivance  of  complainant's  mother;  that 
GuUett  represented  to  her  that  he  wanted  to  remove  to  Tal- 
bot county,  that  it  would  be  inconvenient  for  him  to  make 
his  returns  in  Monroe,  that  he  wanted  to  relieve  his  securi- 
ties, and  that  if  complainant's  mother  would  make  no  objec- 
tion to  his  dismissal,  he  would  hold  the  shares  of  complain- 
ant and  his  sister  until  they  became  of  age,  or  until  a  guar- 
dian should  be  appointed  for  them  in  Stewart  county,  to 
which  complainant's  mother  was  about  to  remove  and  that 
Gullettdid  in  fact,  subsequent  to  his  dismissal,  recognize  his 
liability  on  said  agreement  with  complainant's  mother. 

On  the  trial  of  this  bill,  it  was  proven  by  Mrs.  McKenziej 
^thatshewas  very  confident  that  Mr.  Gullett  never  paid 
over  any  portion  of  the  estate  or  its  proceeds  to  any  person, 
during  his  life- time,  except  the  pittance  of  interest  which  he 
paid  to  the  widow ;  and  her  reasons  were,  that  Henry  Ja- 
cobs lived  with  her  the  most  of  the  time,  from  his  father's 
death,  to  the  death  of  Gullett,  and  if  there  had  been  any 
money  paid,  she  would  have  known  \XP 

Mrs.  McNeil,  swore:  That  in  1887  or  1828,  George  M. 
Gullett  said  he  had  in  his  hands  jS400  belonging  to  the  heirs 
of  Jacobs,  and  gave  Mrs.  Jacobs,  a  written  statement,  show- 
ing what  was  due  to  the  heirs;  that  Mrs.  Jacobs  had  that 
writing  in  1836;  that  Gullett  never  paid,  so  far  as  she  knew, 
but  five  dollars  of  that  sum,  and  that  was  for  the  schooling 
of  Henry,  about  1833 ;  that  witness  went  with  the  widow 
Elizabeth  Jacobs,  to  Forsyth,  in  Monroe  county ;  that  Gul- 
lett petitioned  for  a  dismissal;  that  there  was  an  agreement 
in  writing,  given  by  Gullett  to  the  mother  of  Henry  Jacobs, 
acknowledging  that  he  had  four  hundred  dollars  in  his  hands, 
and  that  he  would  remove  it  to  Talbot  county,  and  place  it 
on  the  record  there. 
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Lemuel  T,  Downing^  swore  :  That  within  six  months 
after  the  dismissal  of  the  former  bill,  filed  by  the  guardian, 
he  forwarded  to  the  Clerk  of  Talbot  Superior  Court,  this  bill, 
directing  him  to  file  it;  that  he  so  sent  the  bill,  supposing 
that  the  administrator,  still  lived  in  the  county  of  Talbot. 

George  N.  Forbes,  Clerk  of  the  Superior  Court  of  Talbot 
county,  swore ;  That  he  received  this  bill  within  six  months 
after  the  dismissal  of  the  former  bill.  Defendant  had  not 
resided  in  the  county  of  Talbot  for  more  than  a  year;  but 
-witness  knew  that  he  intended  shortly  to  return  to  Talbot ; 
witness  immediately  notified  Mr.  Downing,  complainant's 
solicitor,  of  these  facts ;  as  soon  as  defendant  returned  to 
Talbot  this  bill  was  marked  of  file. 

The  jury  found  a  verdict  for  the  complainant.  On  motion 
the  Court  granted  a  new  trial,  because  the  verdict  was  con- 
trary to  law  and  evidence. 

To  this  decision,  the  complainant  excepted. 

It.  T.  Downing,  for  plaintiff  in  error. 
B.  Hill;  Smith  &  Pou,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

In  this  case,  the  Court  below  granted  the  motion  for  a 
new  trial,  which  motion  was  put  on  the  ground,  that  the 
verdict  was  contrary  to  law  and  evidence. 

A  majority  of  this  Court  do  not  see  any  sufficient  reason 
to  disturb  the  judgment  granting  the  motion.  They  would, 
however,  have  been  as  well  satisfied  had  the  motion  been 
refused.     There  was  some  evidence  on  both  sides. 

Further  remark,  the  case  does  not  seem  to  call  for. 

Judgment  affirmed 
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Jajsies  L.  Powell   et  al.,  plaintiff  in  error,  vs.  Josiah  C. 

Powell,  defendant  in  error. 

A  mother,  gratuitously,  conveyed  the  half  of  lot  one  hundred  and jifty'tighz-, 
to  one  of  her  children,  she  iulendins:  to  convey  the  half  of  lot  one  hundred 
and fifty-sevm .  She  died  intestate,  leaving  this  child  and  other  children,  and 
this  child  filed  a  bill  against  her  administrator,  to  correct  the  mistake. 

Held^  That  he  had  no  right  to  have  the  mistake  corrected,  the  deed  being  vol- 
untary. 

In  equity,  in  Marion  Superior  Court.  Tried  before  Judge 
WoRKiLL,  at  September  Term,  1S5S. 

This  was  a  bill  filed  by  Josiah  C.  Powell,  against  James 
L.  Powell  and  JVIariin  L.  Bivins,  for  the  purpose  of  correct- 
ing a  mistake  in  deeds. 

The  bill  states,  that  at  the  sale  of  the  estate  of  William 
Powell,  deceased,  made  by  complainant  and  Bivins,  as  exec- 
utors of  said  William,  the  south  half  of  lot  of  land  No.  157, 
in  the  32d  district  of  Marion  county,  was  purchased  by 
Nancy  Powell,  the  widow  of  testator,  and  mother  of  com- 
plainant ;  that  by  mistake,  said  land  was  described  in  the 
deed  of  conveyance  made  by  complainant  and  Bivins,  as 
executors  to  said  Nancy,  as  the  south  half  of- lot  No.  158; 
that  said  Nancy  subsequently,  by  deed,  made  and  delivered 
in  her  life-time,  in  consideration  of  natural  love  and  affec- 
tion, conveyed  said  premises  to  complainant,  representing 
and  describins:  the  same  as  lot  No.  158,  when  it  was  lot  No. 
157,  and  so  intended  and  understood  by  all  the  parties  in 
and  to  both  said  deeds. 

The  bill  further  states,  that  Nancy  Powell,  died  in  1857, 
and  complainant  is  in  possession  of  said  land,  but  that  James 
L.  Powell,  as  the  administrator  of  said  Nancy,  claims  the 
said  south  half  of  lot  No.  157,  as  part  and  parcel  of  her 
estate  and  is  threatening  to  sell  a  part  thereof.  The  bill 
prays  that  said  deed  be  reformed  and  corrected,  and  that 
James  L.  Powell  be  enjoined  from  selling  said  south  half  of 
lot  157,  &c. 


MACON,  JANUARY  TERM,  1859,  37 


Powell  el  al.  vs.  rowcll. 


Powell  and  Bivins,  demurred  to  the  bill,  for  want  of  equi- 
ty, and  at  the  same  time  answered,  that  the  deed  from  Nan- 
cy Powell  to  complainant,  was  voluntary  and  not  upon  vahi- 
able  consideration,  and  that  complainant  was  not  therefore 
entitled  to  the  relief  sought,  as  against  defendants  as  heirs 
at  law  with  him,  of  said  Nancy.  It  was  admitted  that  James 
L,  Powell  and  the  .wife  of  Bivins,  and  some  three  or 
four  olhers,  were  the  children  of  the  said  Nancy,  who  had 
departed  this  life,  as  stated  in  the  bill,  and  that  nothing  had 
been  said  about  the  alleged  mistake  until  since  her  death, 
and  that  complainant  from  the  time  said  deed  was  executed, 
had  been  in  possession  of  said  lands. 

The  Court  charged  the  jury, that  complainant  was  entitled 
to  have  said  mistake  corrected  and  the  deed  reformod,  al- 
though the  consideration  was  voluntary.  To  which  charge 
defendants  excepted. 

The  jury  found  for  the  complainant,  and  decreed  a  refor- 
mation of  the  deeds  as  prayed  for,  occ. 

Whereupon,  defendants  tendered  their  bill  of  exceptions, 
assigning  as  error,  the  charge  of  the  Court  above  excepted  to. 

Wellborn,  Joiixson  &  Sloax,  for  plaintiffs  in  error. 
Blandford  &  Crawford,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  charge  of  the  Court,  right?  The  charge  was  as 
follows:  "That  complainant  was  entitled  to  have  said  mis- 
take corrected  and  the  deed  reformed,  although  the  consider- 
ation was  voluntary." 

The  deed  here  meant  was  doul4less,  the  deed  made  by 
Mrs.  Powell  to  Josiah  C.  Powell  the  complainant  The 
real  parties  to  the  question,  were  this  Josiah  C.  Powell,  a 
child  of  Mrs.  Powell,  as  plaintiff,  and  the  other  children  of 
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Mrs.  Powell,  as  defendants,  the  latter,  represented  by  her  ad- 
ministrator. She  died  intestate.  And  it  was  conceded,  that 
if  Josiah  recovered  the  land  meant,  (as  he  alleged,)  by  the 
deed,  he  would  get  more  than  his  share  of  the  mother^s  es- 
tate. 

The  deed  by  mistake,  conveying  the  half  of  No.  158,  in- 
stead of  the  half  of  No.  157;  the  legal  title  to  the  half  of 
No.  157,  did  not  by  it  pass  out  of  Mis.  Powell;  and  con- 
sequently, that  title,  when  she  died  intestate,  was  cast  by  the 
law,  on  her  heirs. 

The  question  then  is,  was  a  Court  of  Equity  authorized  to 
interfere  against  the  legal  title  thus  held  by  all  her  heirs,  in 
favor  of  one  of  those  heirs,  claiming  by  a  defective  volun- 
tary deed  ?  And  the  answer,  we  think,  must  be,  in  the  nega- 
tive. 

The  general  principle  on  this  subject,  governing  Courts  of 
Equity,  is,  that  where  the  equities  are  equal,  the  legal  title 
prevails. 

In  the  present  case,  if  there  is  any  difference  in  the  equi- 
ties, it  is  a  difference,  in  favor  of  the  heirs  of  Mrs.  Powell, 
and  against  her  voluntary  donee.  It  is  the  dictate  of  equity 
and  natural  justice,  that  one's  property  should  be  bestowed 
on  one's  children,  rather  than  on  strangers ;  and,  on  those 
children,  equally,  rather  than,  unequally.  This  is  certainly 
so,  if  our  statute  of  distributions  be  taken  as  the  exponent  of 
what  is  equity  and  natural  justice;  for  that  makes  estates  go 
to  the  intestate's  children,  and  puts  the  children  all  on  an 
equality.  According  to  this,  then,  equity  would  say  to  Josi- 
ah that  he  ought  to  be  content  to  stand  on  the  same  footing 
with  his  brothers  and  sisters.  They  in  addition,  have  the 
legal  title.    If,  then,  the  general  principle  is  to  govern,  they 

■ 

must  be  allowed  to  prevail  over  him. 

Is  there  anything  to  take  his  case  out  of  the  general  prin- 
ciple. It  is  said  that  there  is.  It  is  said  in  the  first  place, 
that  the  case  of  a  voluntary  conveyance  in  favor  of  a  wife 
or  children,  is  an  exception  to  that  principle.    But  we  are 
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not  prepared  to  admit  this  proposition.  The  English  decis- 
ions seem  to  be  against  it  See  1  Stor.  Eq,  Sec.  176,  and 
cases  cited;  Adams'*  Equity  78.  And  if  we  were,  this  is 
not  a  deed  in  favor  of  children ;  it  is  a  deed  in  favor  of  a 
child,  at  the  expense  of  the  children. 

In  the  second  place,  it  is  said,  that  this  case  is  like  that  of 
Wyche  and  Wife  vs.  Greefie,  (16  Ga.  JR,)  and,  that,  in  that 
C2ise,  this  Court  ordered  the  mistake  in  the  deed  to  be  cor- 
rected. But  this  case  is  not  Jlike  that.  In  that  case,  taken 
as  presented  to  this  Court,  the  contest  was  between  parties, 
all  of  whom,  claimed  under  the  very  deed  sought  to  be  cor- 
rected. 

According  to  the  bill  filed  by  some  of  the  children,  against 
Mr.  Greene,  the  father,  he  held  under  the  deed,  under  which 
they  claimed.  That  deed,  they  insisted,  was  intended  to  be 
a  deed  giving  a  life  estate  to  Mrs.  Greene,  and,  by  conse- 
quence, to  him,  Mr.  Greene,  and  the  remainder  to  her  child- 
ren; an  intention,  which  they  alleged  was,  by  mistake,  de- 
feated, so  far  as  the  children  were  concerned,  the  deed  being, 
by  mistake,  so  expressed  as  to  give  the  whole  interest  to  Mrs. 
Greene.  Mr.  Greene,  they  insisted,  was  holding  under  this 
very  deed.  If  he  was,  then,  he  was  hound  to  let  the  deed 
have  full  effect,  whether  it  was  a  deed  with,  or  without,  a 
valuable  consideration,  for  it  is  a  principle  of  law,  that  he 
who  elects  to  claim  under  an  instrument,  must  let  the  in- 
strument have  its  full  operation.  The  law  will  not  suffer 
him,  to  set  up  so  much  of  it,  as  makes  in  his  favor,  and  re- 
ject the  rest.  By  his  election  to  claim  under  the  instrument, 
he  himself  gives  it  validity  in  all  its  parts.  If  Mr.  Greene 
had  been  claiming  by  inheritance^  through  his  wife,  the  case 
would  have  been  more  like  the  present.  TJie  defendants  to 
the  present  bill,  claim  as  heirs  of  Mrs.  Powell.  They  do  not 
claim  under  the  deed  made  by  her,  to  Josiah  C.  Powell,  their 
brother. 

We  see  nothing,  then,  to  take  the  present  case  out  of  the 
general  rule,  that  when  the  equities  are  equal,  the  legal  title 
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prevails.     Consequently,  we  think,  that   the   Court  below, 
erred  in  its  charge  to  the  jury. 

New  trial  granted. 


Robert  C.  Black,  plaintiff  in  error,  vs.  William  A.  Black, 
and  JiMPSEY  B.  Hunter,  defendants  in  error. 

A  bill  had  two  objects,  one,  to  compel  the  dcfonilant,  to  convey  to  the  com- 
plainant, an  interest  in  the  unsold  lots  of  a  town  :  the  other,  to  compel  kiiii, 
to  pay  over  to  the  complainant,  a  share  ol*  the  pri..lits  made  by  him,  Irom  the 
sales  of  the  sold  lots  of  the  town.  The  lots  lay  in  one  county,  and  the  de- 
fendant resided  in  another.     The  bill  was  brou;jlit  in  the  latter  county. 

Ilcldf  That  the  latter  county,  was  a  proper  one  in  which  to  bring  the  bill. 

As  to  when  a  second  bill  is  the  same  as  the  hrst,  so  that,  ihe  judgment  or  decree 
in  the  first,  is  a  bar  to  the  second. 

In  Equity,  in  Schley  Superior  Court.  Decision  by  Judge 
WoRRiLL,  at  August  Term,  1858. 

Robert  C.  Black,  filed  a  bill  in  equity  against  defendants  in 
error,  alleging  that  in  the  year  1849,  William  A.  Black,  El- 
bridge  G.  Cabiness,  Virgil  A.  Powers,  Holcomb  and  Chap- 
man, were  associated  together  as  partners,  in  trade,  for  the 
purpose  of  buying  the  lands  on  which  the  town  of  Oglethorpe 
is  now  situated,  and  speculating  upon  them;  that  said  par- 
ties had  contracted  for  the  Maddox  land,  the  Ichaconner 
land,  the  Banon  land,  and  the  Suber  land ;  all  forming  a 
part  of  the  site  of  the  present  town  of  Oglethorpe;  that  they 
paid  about  four  thousand  dollars  for  said  lands,  one  install- 
ment of  which  was  due  the  first  day  of  August,  1849;  that 
the  partnership  was  formed  and  said  lands  purchased  pure- 
ly for  speculation  in  selling  lots  in  the  town,  which  it  was 
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expected  would  spring  up  at  that  place.  That  the  purchase 
of  said  lands  was  not  made  in  the  name  of  the  copartner- 
ship; but  in  the  name  of  the  individual  members  of  the 
firm,  and  that  the  lands  were  held  in  good  faith  by  the  indi- 
vidual members  for  the  copartnership;  that  the  partners 
aforesaid  were  equally  interested  in  the  copartnership. 

The  bill  further  alleged,  that  a  sliort  time  after  the  forma- 
tion of  the  aforesaid  copartnership,  and  before  any  sales  of 
lots  were  made,  on  the  first  day  of  July,  1849,  it  was  agreed 
between  plaintiff  and  defendants,  that  they  three  should  form 
a  sub-copartnership  in  reference  to  the  speculation  in  said 
lands,  that  the  interest  of  the  said  William  A.  Black,  in  the 
said  lands,  should  be  equally  shared  between  the  said  Wil-* 
Ham  A.  the  said  Jimpsey  B.  Hunter  and  plaintilf;  that  plain- 
tifl  and  said  Hunter  were  to  join  equally  in  the  advance- 
ments and  expenses  incurred  by  the  said  Wil'iam  A., in  car- 
rying out  the  original  copartnership,  and  to  share  equally 
with  him  in  the  profits  of  one-sixth  part  of  the  speculation. 
That  in  pursuance  of  said  contract  of  partnership,  plaintiff 
paid  the  said  William  A.  on  or  about  the  19th  day  of  July, 
1S4P,  seventy  dollars  and  twenty  cents,  to  be  used  by  him  in 
the  payment  of  the  one-sixth  part  of  the  first  payment  for 
all  of  said  lands. 

Plaintiff  further  set  forth,  that  in  pursuance  of  said  con- 
tract of  iub-copartnership,  he  moved  to  the  city  of  Ogle- 
thorpe and  gave  his  services  to  a  great  extent  to  said  copart- 
nership; that  for  the  purpose  of  encouraging  the  improve- 
ment of  lots  and  enhancing  the  value  of  them,  and  at  the 
special  instance  of  the  said  W^illiam  A.  he  expended  the  sum 
of  eight  thousand  dollars,  or  other  large  sum  in  building  up- 
on and  improving  one  of  the  lots  of  said  copartnership;  and 
tiiat  said  building  was  a  part  of  the  enterprize,  the  profits 
and  loss  of  which  were  to  be  equally  shared  by  said  sub- 
copartners;  that  plaintiff  paid  to  said  William  A.  eight  hund- 
red dollars,  plaintiffs  full  share  of  the  burdens  of  said  sub- 
copartnership,  and  all  that  was  or  ought  to  have  been  re- 
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quired  of  him  ;  that  said  sub-copartnership  went  on  smooth- 
ly until  about  the  first  of  January  1855,  when  it  became 
evident  that  the  profits  would  not  be  so  large  as  it  was  at 
first  supposed  they  would  be;  that  said  William  A.  then  be- 
came at  first  reserved  with  plaintiff,  and  afterwards  refused 
to  give  him  any  insight  whatever  into  the  affairs  of  the  com- 
pany ;  that  said  sub-copartnership  was  carried  on  in  the 
name  of  said  William  A.  Black,  that  plaintiff  believes  it  was 
profitable,  and  that  it  realized  the  sum  of  ten  thousand  dol- 
lars, but  that  plaintiff  has  no  means  of  finding  out  the  truth 
of  the  matter,  but  by  searching  the  conscience  of  said  Wil- 
liam A.,  that  five  hundred  dollars  is  all  that  was  ever  paid 
over  by  said  William  A.  to  plaintiff,  and  is  all  that  was  paid 
by  said  William  A,  of  the  profits  of  said  sub-copartnership  ex- 
cept what  he  may  have  paid  said  Hunter ;  that  said  William 
A.  admits  that  he  has  moneys  in  his  hands  which  in  good 
faith  ought  to  be  paid  over  to  plaintiff,  but  insists  that  he  is 
protected  from  the  payment  of  them  by  certain  rules  of  law, 
which  require  such  agreements  to  be  reduced  to  writing,  and 
signed  by  the^parties to  the  same;  plaintiff  appended  to  his 
said  bill  a  copy  of  a  statement  signed  by  said  William  A. 
referring  as  he  alleged  to  said  <  opartnership,  and  acknowledg- 
ing the  payment  by  plaintifl'  of  the  one-third  of  the  one- 
sixth  part  of  the  first  payment  for  the  lands  by  the  original 
copartneiship;  the  bill  further  prayed  a  full  account  by  the 
said  William  A.  of  and  concerning  the  said  sub-copartner- 
ship, that  he  be  compelled  to  pay  to  plaintiff  the  amount 
iound  due  to  him,  and  that  such  further  relief  be  granted  as 
to  the  Court  might  seem  meet 

Appended  to  the  bill  was  the  following  memorandum: 
6)900 

3)150 

1st  payment  on  Maddox  land. 

50        R  C.  Black's  part  paid  by  him. 
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6)330 

3)55 
18 

Full  payment  for  the  Ichaconner  land. 
R  C.  Black's  part,  paid  by  him. 

6)120 

3)20 
6.66 

1st.  payment  on  Banon  land. 
R.  C.  Black's  part  paid  by  him. 

6)100 

3)16.66 

1st.  payment  on  Siiber  land. 

5,55     R.  C.  Black's  part  paid  by  him. 
19th  July,  1849.  WM.  A.  BLACK. 

To  this  bill,  defendant  William  A.  Black  filed  his  plea  in 
bar,  denying  that  defendant  had  a  right  to  any  further  dis- 
covery or  relief,  touching  the  matters  and  things,  contained 
in  his  said  bill ;  because  all  and  singular  the  matters  and 
things  in  said  complainant's  bill,  charged  and  set  forth  had 
been  theretofore  adjudicated  between  complainant  and  said 
William  A.  by  a  Court  having  jurisdiction  of  the  case  and 
the  parties,  and  by  a  decree  still  of  force,  and  unreversed ; 
that  complainant  filed  his  bill  in  equity  against  this  defend- 
ant in  the  Superior  Court  of  Marion  county,  (then  the  resi- 
dence of  defendant  Wm.  A.  Black,)  returnable  to  the  August 
Term,  1853,  of  said  Court,  and  by  said  bill,  complainant 
charged  and  set  forth  the  identical  matters  in  substance 
against  said  defendant  Black  as  are  contained  in  this  bill; 
and  that  a  demurrer  to  said  bill  in  Marion,  was  sustained  by 
the  Superior  Court  of  Marion  county  at  the  September  Term, 
1857,  and  by  a  decree  of  the  Court,  said  bill  was  dismissed 
for  want  of  equity. 

The  bill  to  which  defendant's  plea  referred,  was  filed  by 
the  complainant  in  this  bill,  and  the  allegations  were  sub- 
stantially as  follows:  That  in  the  year  1849,  Elbridge  G. 


44      SUPREME  COURT  OF  GEORGIA. 


Black  vs.  Black  and  Hunter. 


Cabiness,  "William  A.  Black  and  Virgil  Powers,  purchased 
various  parcels  of  land,  (which  are  set  out  by  numbers  and 
localities)  in  said  bill ;  that  they  purchased  a  tract  near  the 
Ichaconnee  Creek  in  Houston  county,  and  afterwards  sold  a 
portion  of  it  to  the  South- Western  Railroad  for  a  water  station 
and  depot  site;  that  they  bought  a  tract  from  a  man  named 
Mattox;  and  that  the  lands  west  of  Flint  river  in  Macon 
county,  were  laid  off  into  town  lots,  and  are  the  site  of  the 
city  of  Oglethorpe ;  that  said  land  was  purchased  with  a 
view  to  speculate  on  said  town  lots ;  that  a  ferry  across  Flint 
river,  immediately  below  the  town  of  Oglethorpe,  was  also 
purchased  by  said  Cabiness,  Powers  and  W^illiam  A.  Black. 
Plaintiff  further  alleged  in  this  bill,  that  for  a  valuable 
consideration,  he  purchased  from  said  William  A.  Black,  the 
one-third  part  of  said  Black's  interest  in  all  the  aforesaid 
lands,  the  ferry  and  town  lots,  and  the  one-third  part  of  the 
profits  in  any  manner  to  be  derived  from  said  speculation ; 
that  said  Wm.  A.  Black,  promised  to  give  plaintiff  a  written 
transfer  to  the  same,  but  never  did  give  one;  but  plaintiff 
alleged  that  he  paid  all  the  money  which  he  had  contracted 
with  the  said  William  A.  to  give  to  him  for  said  interest  of 
one-third  of  said  William  A.  Black's  share  in  said  lands, 
ferry  and  town  lots  ;  plaintiff  also  referred  in  his  bill  to  a  writ- 
ten memorandum  signed  by  said'  William  A.,  and  acknowl- 
edging a  payment  by  plaintiff  for  said  interest ;  a  copy  of 
which  was  appended  to  his  bill  (and  is  the  same  as  the  mem- 
orandum which  is  appended  to  the  bill  against  the  said 
William  A.  and  Hunter.)  The  bill  further  alleged  that  the 
speculation  had  been  very  profitable ;  and  that  the  said  Wil- 
liam A.  refused  to  make  said  transfer  to  plaintiff,  or  to  account 
to  him  for  the  sales  of  said  lands  and  town  lots,  or  the  rent 
of  said  ferry.  The  prayer  was.  that  he  be  compelled  to  execute 
a  written  conveyance  to  plaintiff,  of  the  interest  so  alleged  to 
have  been  sold  and  paid  for;  that  he  account  fully  to  plain- 
tiff for  all  lands  sold,  for  the  town  lots,  ferry  rent,  &:c.,  and 
that  he  account  for  the  value  of,  and  settle  for  plaintilPs  in- 
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terest  in  the  balance  that  are  not  sold ;  and  further,  that  such 
further  relief  be  granted,  as  the  nature  and  circumstances  of 
the  case  might  require,  and  as  might  be  agreeable  to  equity 
and  good  conscience. 

This  plea  in  bar  was  demurred  to,  and  the  Court  overruled 
the  demurrer  and  sustained  the  plea ;  whereupon  plaintiff 
in  error  excepted. 

McCay  &  Hawkins,  for  plaintiflf  in  error. 

Stubbs  &  Hill,  contra. 

By  the  Court, — Bennino,  J  delivering  the  opinion. 

Was  the  judgment  or  decree  sustaining  the  demurrer  to 
the  first  bill,  a  bar  to  the  second  bill  ?  It  is  admitted,  that  it 
was,  if  the  Court  sustaining  the  demurrer,  had  jurisdiction 
of  the  first  bill,  and  if  the  facts  and  the  prayer  of  the  first 
bill,  are  the  same  as  those  of  the  second. 

First  then,  did  the  Court  have  jurisdiction  ? 

The  plaintiff  in  error,  by  his  counsel,  insists,  that  the  first 
bill  was  **a  case"  "respecting  titles  to  land,"  and  that  as  the 
bill  was  not  brought  in  the  county  in  which  the  land  lay,  the 
Court  had  no  jurisdiction  of  it,  although,  it  was  brought  in 
the  county  in  which,  the  defendant  resided. 

It  is  true,  that  one  object  of  the  bill,  was,  to  compel  the 
defendant,  io  convey  to  the  complainant,  an  interest  in  the 
unsold  lots  of  the  town  of  Oglethorpe;  but,  it  is  equally  true 
that  another,  and  probably  a  much  greater  object  of  it,  was, 
to  compel  the  defendant,  to  pay  over  to  the  complainant,  his 
pan  of  the  profits,  made  by  the  defendant,  from  the  sales  of 
the  sold  lots  of  that  town.  And,  in  so  far,  as  this  last  was 
the  object  of  the  bill,  the  proper  county  for  the  bill,  was  the 
county  of  the  defendant's  residence  ;  and,  in  that  county,  it 
was  brought.  There  was  then,  at  least  as  much  reason  that 
the  bill  should  be  brought  in  the  county  in  which  it  was 
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brought,  as  there  was,  that  it  should  be  brought  in  the  other 
county ;  that  in  which  the  land  lay.  This  being  so,  a  Court 
of  equity  of  either  county,  would  have  jurisdiction  of  the 
case. 

Besides,  there  is  not  the  same  reason  why  cases  in  equity 
"  respecting  titles  to  land,"  should  be  brought  in  the  county 
where  the  land  lies,  that  there  is,  why  such  cases  at  com- 
mon law  should. 

A  Court  of  equity  enforces  its  judgments,  entirely,  by  act- 
ing on  the  person;  not  so  a  Court  of  common  law;  it  can 
deliver  possession  of  such  lands  only,  as  lie  within  the  coun- 
ty in  which  it  sits. 

For  these  reasons,  then,  and  another  which  will  apj)ear  in 
the  sequel,  we  think,  that  the  Court  did  have  jurisdiction. 

Were  the  facts  and  the  prayer  of  the  first  bill,  the  same  as 
those  of  the  second  ? 

We  think,  that  in  substance,  they  were. 

The  contract  on  which,  the  first  bill  relies,  is  the  very 
same  as  that  on  which,  the  second  relies.  It  is  true,  that  the 
second  bill  says,  that  the  contract  made  a  sub-partnership 
with  one  Hunter,  as  a  third  party  to  it ;  and,  that  the  first 
bill  does  not  say  either  of  these  things,  but  then  it  is  also 
true,  that  that  bill  states  the  contract,  and  whether  the  con- 
tract amounted  to  a  partnership  or  not,  was  a  question  of 
la\^  The  contract  was  one,  indeed,  which,  from  its  very 
nature,  made  the  parties  to  it,  sharers  in  losses  as  well  as 
profits.  And  the  failure  in  the  first  bill,  to  mention  Hunter 
as  a  third  party  to  the  contract,  is  not  sufiicient  to  show,  that 
it  was  not  the  same  contract  as  that  set  up  in  the  second  bill. 

The  contract  set  up  in  the  first  bill,  being  thus,  substantial- 
ly the  same  as  the  contract  set  up  in  the  second,  we  may 
say,  that  the  facts  of  the  two  bills,  were  substantially  the 
same. 

Were  Xhe  prayers  of  the  two,  the  same. 

The  prayer  of  the  first,  was,  for  a  conveyance  to  the  com- 
plainant by  the  defendant,  of  the  interest  purchased  by  the 
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complainant,  in  the  lands  that  were  to  be  laid  out  in  town 
lots;  for  an  account  of  the  town  lots  sold ;  and  of  the  ferry 
rent;  and  of  the  lots  not  sold  ;  and  for  general  relief. 

The  prayer  of  the  second  bill,  was,  for  a  full  account  of 
the  "sub-partnership;"  and,  for  general  relief.  This  prayer 
though  short,  is  fully  as  comprehensive  as  the  prayer  of  the 
first  bill,  which  merely  went  into  particulars. 

We  think,  then,  that  the  facts  and  the  prayers  of  the  two 
bills,  were  in  substance  the  same.  Consequently,  our  con- 
clusion is,  that  the  judgment  or  decree  in  the  first  bill,  was  a 
bar  to  the  second  bill. 

If  the  counsel  for  the  plaintiff  in  error,  are  right,  in  this 
position,  that  the  contract  as  stated  in  the  second  bill,  makes 
a  sub-partnership,  and  we  are  right  in  our  position  that  this 
contract  and  that  stated  in  the  first  bill,  are  substantially  the 
same,  then,  their  objection  that  the  Court  had  no  jurisdiction  in 
the  first  bill,  isjemoved,  for  land  held  by  a  partnership,  is,  they 
say,  to  be  treated  as  personalty,  and  any  suit  about  personal- 
ty, must  be  brought  in  the  county  in  which,  the  defendant 
resides.  This  is  the  other  reason  why  we  think,  that  the 
Court  deciding  the  first  bill,  had  jurisdiction  of  the  bill. 

Judgment  affirmed. 


Paul  J.   Semmes,   plaintiff  in  error,  vs.   Sa3Iuel    Boykin, 
adm'r,  and  others,  defendants  in  error. 

[l.J  A  payment  by  the  debtor  to  the  creditor  is,  when  there  arc  more  debts  than 
one,  to  be  applied  to  that  debt  to  which,  the  debtor  directs  it  to  be  applied,  if 
he  makes  any  direction. 

12.]  In  the  eye  of  equity,  all  creditors  are  equally  meritorious.  Consequently, 
if  there  are  several  funds  of  the  debtor,  and  there  are  some  creditors  hav- 
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in?  liens  on  one  fund,  and  some,  on  another  fund,   and  there  is  one  creditor 
having  a  general  and  superior  lieu  on  all  the  funds,  equity  will  not  permit  this 
creditor,  to  take  the  whole  of  his  pay,  out  of  anv  one  of  the   funds,  but  will 
compel  him  to  take  il^pro  rata^  out  of  all  of  the  funds. 
[3.]  Courts  may  require  amendments  to  sworn  bills,  to  be  themselves  sworn  to. 

In  equity,  from  Muscogee  county.  Decision  by  Judge 
WoRRiLL,  at  November  Term,  1858. 

This  was  a  bill  filed  by  Paul  J.  Semmes,  against  Samuel 
Boykin,  administrator  of  Narcissa  Boykin,  deceased,  Fran- 
cis M.  Brooks,  Sheriff  of  Muscogee  county,  and  Robert  S, 
Hardaway  and  others,  judgment  creditors  of  Edward  T. 
Taylor. 

The  allegations  of  the  bill,  are  substantially  as  follows: 

That  Paul  J.  Semmes  held  claims  to  the  amount  of  jgl5,- 
000  against  Edward  T.  Taylor,  and  on  the  day  of  Sep- 

tember, 1856,  Taylor  gave  Semmes  a  mortgage  on  a  house 
and  lot  in  the  city  of  Columbus,  to  secure  the  payment  of 
said  amount. 

And  at  the  May  Term  of  the  Superior  Court  of  Muscogee 
count}'-,  1857,  Semmes  got  a  judgment  of  foreclosure  on  said 
mortgage;  and  on  the  1st  Tuesday  in  Nov.  1857, .the  said 
house  and  lot  so  mortgaged  was  sold  by  the  Sheriff  and 
brought  about  the  sum  of  §4,000,  over  and  above  costs, 
whigh  sum  is  now  in  the  Sheriffs  hands  for  distribution. 

At  the  August  Term  of  the  Superior  Court  of  said  county, 
1853,  one  Narcissa  Boykin,  obtained  a  judgment  against  said 
Edward  T.  Taylor  for  §2,000  besides  interest  and  costs,  and 
on  this  debt  said  Taylor  was  only  security,  and  one  John  C. 
Leitner  was  the  principal;  said  ^. /a.  is  now  in  the  hands  of 
the  Sheriff,  claiming  the  money  raised  on  the  sale  aforesaid. 

The  said  Narcissa  Boykin  is  dead  and  Samuel  Boykin  is 
her  administrator.  The  said  Jno.  C.  Leitner  is  also  dead, 
and  Hines  Holt  is  his  administrator. 

Leitner  in  his  lifetime  was  indebted  to  said  Boykin  in 
another  considerable  sum  outside  of  the  said  £2,000. debts 
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and  to  secure  the  payment  of  this  other  sum  to  the  said 
Boykin,  the  said  Leitner  gave  to  said  Boykin  a  !ni)r(;:iii:o  on 
his  interest  in  a  manufacturing  establishmcut  in  Coiinnhns. 
Theamountnow  due  on  this  claim  by  JiCitnor's  rstatv',  pliiiii- 
tiff,  Semmes,  cannot  prove  without  7\.d hoover ijhoxw  Holt,  the 
administrator.  Leitner  has  been  dead  five  or  six  y^ars,  and 
his  estate  is  not  yet  administered.  The  auniinisiiiuoi  cf 
Leitner  represents  his  estate  as  being  unable  to  pay  its  d«  Jis ; 
but  of  its  true  condition  plaintitf  can  prove  noihiriL^,  uiilioin 
a  discovery  from  Holt  the  administrator.  Tli<?  intcre.M  ol 
Leitner  in  said  factory  has  not  been  sold  und«r  sm/i  mort- 
gage, nor  has  it  been  sold  by  the  said  administrator. 

About  the  day  of  in  the  year  18.5(i,  iloli.  ihe 

administrator  of  Leitner,  had  in  his  hands  the  sum  (U'  .'^ijiOO, 
and  not  wishing  to  hold  the  same,  made  a  deposit  uf  it  in 
the  hands  of  the  said  Narcissa  Boykin,  to  be  appTuii  to  ihe 
payment  of  Leitner's  indebtedness  to  her  and  in  sixrh  njan- 
ner  as  the  law  would  appropriate  it. 

Al  the  August  Term  of  the  Inferior  Court  of  s.;id  cuuniy, 
1857,  Robert  S.  Hardaway,  Henry  Lockliart  and  (Uhers,  ob- 
tained common  law  judgments  against  said  lOdward  T. 
Taylor,  amounting  in  all  to  about  §1,500;  and  they  have 
ihmji.fas.  now  in  the  SheritPs  hands  claiming  said  money. 
On  the  1st  Tuesday  in  November,  1857,  several  lots 
of  land  in  said  county,  were  sold  by  the  Sheritf,  as  the 
property  of  said  Taylor,  under  tlie  old  fi.fa,  of  Boykin, 
which  land  sold  for  about  $1,000  and  that  sum  is  also  now 
in  the  SheriflPs  hands  for  distribution. 

When  Boykin  obtained  her  judgment  against  Taylor  in 
1853,  and  since  that  time,  said  Taylor  owned  and  possessed 
an  interest  in  the  Taylor  Gin  Factory  in  Columbus,  which 
interest  is  sufficient  to  satisfy  the  $2fi00^.fa.  of  Boykin,  and 
is  subject  to  the  same;  and  this  is  the  only  claim  to  which 
said  gin  factory  is  subject;  and  the  claims  of  Semmes, 
Lockhart,  and  others,  <!annot  reach  it. 

VOL,  x^ii- 
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The  bill  prays  that  Samuel  Boykin,  administrator  be  en- 
joined from  receiving  the  money  in  the  hands  of  the  Sheriff 
in  satisfaction  of  the  said  execution,  and  that  he  be  compel- 
led by  the  decree  of  the  Court,  to  proceed  to  collect  said 
execution  out  of  the  estate  of  Leitner ;  that  the  said  mort- 
gage on  tlie  estate  of  Leitner  be  foreclosed,  and  that  Boykin 
be  enjoined  from  applying  the  said  four  thousand  dollarS| 
placed  in  the  hands>  of  his  intestate  by  the  administrator  of 
Leitner,  (Holt,)  to  the  payment  of  said  mortgage  debt,  but 
that  the  same  be  applied  to  the  satisfaction  of  the  execution 
against  Taylor.  That  if  said  execution  be  not  thus  satisfied, 
that  then  the  money  in  the  SherifTs  hands,  raised  from  the 
sale  of  Taylor's  property,  not  embraced  in  complainant's 
mortgage,  may  be  applied  towards  the  payment  of  said  exe- 
cntion  held  by  Boykin  against  Taylor,  in  preference  to  the 
jnniorjndgments  against  said  Taylor;  that  the  Sheriff  and 
all  said  credi-tors  be  enjoined  until  the  further  ordecof  this 
Court,  &.C. 

Boykin,  riardaway,  and  Lockhart,  demurred  to  this  bill, 
which  demurrer,  after  argument,  the  Court  sustained  and 
di.siiii>Nc.d  the  bill  as  to  said  parties.  To  which  decision 
coniilainant  excepted. 

Couiplainant  then  moved  to  amend  his  bill  by  adding 
till  n-io,  '*  the  allegations  appended  to  the  same,  bearing  date 
this  (ihai;  day."  Delendants  objected  to  this  amendment  on 
the  ground,  that  tlie  same  was  not  sworn  to.  The  Court 
susiained  ihe  objection,  and  refused  the  motion  to  amend. 

To  which  decision  counsel  for  complainant  excepted. 

Ingham  &  Russell,  represented  by  B.  Hill,  for  plaintiff 

in  error. 

Dougherty,  and  E.  A.  Nesbit,  contra. 
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By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  Court  below  sustained  the  demurrer  to  the  bill.  The 
question,  therefore,  is,  was  there  eijuity  in  the  bill  ? 

It  may  be  assumed,  that  there  was  equity  in  iho  bill,  if 
the  facts  stated  by  it,  were  such  as  lo  show,  that  Slihuics 
had  the  right,  to  compel  Boykin  to  soi^k  satisfaction  -oi  his 
Ji,fa.  in  whole  or  in  part,  out  of  some  of  the  fuiuls  otlier 
than  the  fund  raised  by  Semmes  under  his  mortgaL^c.  TiiOGC 
funds  were  the  §4,000  paid  by  Holt  as  adminii;tiai"r  of 
Leitncr,  to  Mrs.  Boykin;  the  money  raised  by  tlio  Hnyldn 
Ji.fa.  itself;  the  money  raised  by  the  others?. /c/.v :  ilu;  iiiier- 
esl  of  Taylor  in  the  gin  factory. 

Were  the  facts  of  the  bill,  then,  sucii  as  to  show,  that 
Semmes  had  this  right? 

[1.]  First,  were  they  suliicient  to  show,  that  he  jiad  the 
right  to  compel  Boykin,  to  seek  satisfaction  of  hisy?. /}/.,  in 
whole  or  in  part,  out  of  the  ?  1.000  paid  to  his  intestate,  Mrs. 
Boykin,  by  Holt,  as  the  administrator  of  L'jitner  ? 

At  the  time  when  Holt  thus  p:iid  the  §4,000  to  h'jr,  she 
held  two  debts  against  his  intcst:ito,  Lciinor,  viz:  one,  a  debt 
against  Leitner  as  principal,  aiid  Taylor  as  surety,  it  being 
the  debt  on  which  the  Boykin  ^./r/.  aforesaid  against  Taylor, 
is  founded ;  the  other,  a  debt  secured  by  a  montage  on 
Leitner's  interest  in  the  Coweta  Falls  Manufacturing  ("om- 
pany.  It  is  admitted,  and  is  no  doubt  true  beyond  (jiKstion, 
that  if,  when  Holt  paid  this  money  to  her,  he  dirtictod  her 
to  apply  it  to  the  satisfaction  of  the  former  debt,  in  v,'ho!.> 
or  in  part,  it  was  her  duty  so  to  apply  it. 

Now,  he  did,  in  fact,  give  this  direction.  The  allocution 
in  the  bill,  is,  that  he  placed  this  sum,  in  her  hands,  **for 
the  express  purpose  of  being  applied  lo  the  satisfaction  of 
the  said  debts  of  the  said  Leitner,  due  to  the  said  Boykin^ 
one  of  them  being,  the  same  debt  upon  which,  the  said^./c/. 
was  issued  against  the  said  Taylor.*'     Consequently,  it  was 


3  SUPREME  COURT  OF  GEORGIA. 


.^•f 


ifeiiimcs  vs.  Boykia  admV,  el  al.  i 


\\PT  utity  10  a])ply  the  sum,  in  part,  to  the   payment  of 
foiiiuM-  debt ;  and  such  an  application  of  the  money,  if  m 
would,  pro  iinilo^  be  a  satisfaction  of  the^yiz.  against  Taylod 
as  iiii  \vu>  only  a  surely  for  the  debt. 

V.  ijai  |)ait  of  the  !g4,000,  was  it,  that  was  to  be  so  applied! 
Doubth'ss,  a  part  proportioned  to  the  part  to  be  applied  to  thl 
tnnri^'autj  dtd>t.  What  then  was  the  part  to  be  applied  M 
tlio  niortqr.-o  debt?  That  depended  on  a  question,  visj 
\vh  ;ili(^r  ill  slating  the  proportion,  the  mortgage  debt  wasH 
1)^;  ial:<!!!  at  iis  full  amount,  or  taken  only  at  the  balance q( 
tJKH  LuiiouhT  remaining  after  the  mortgaged  property  had 
boon  Lippiicd  to  it.  This  is  a  question,  which  it  is  not  neoe» 
siiry  lo  doi«  riiiine,  as,  whichever  of  the  two  things  it  be  thai 
is  ir'.K%  it  is  cerraiii,  tliat  soine  part  of  the  ^4,000,  was  to  bl 
apfhii'd  to  ibis  debt  on  which  Taylor  was  surety ;  and,  ifaii| 
\y.x\i  \v.\s  to  bo  so  applied,  that  gave  Semmes  an  eqaitf; 
C  Jii.'.Lviiieiiily,  we  do  not  determine  the  question.  We  thinly 
it  propr.r,  however,  to  say,  that  we  incline  to  the  opinioQ 
tbat  ilie  balance  of  the  mortgage  debt  was  all  that  was  tobi 
taken  in  staiiug  the  proportion,  for  an  Act  of  1845,  declares 
'•  iliat  in  (be  payment  of  the  debts  of  any  deceased  person  ai 
persous.  no  debts  secured  by  mortgage,  shall  be  entitled  U 
any  priority  over  any  other  debt  of  equal  degree,  except  fli 
far  as  relates  to  the  property  mortgaged;"  (Cobb  897,)  nni 
we  rather  suppose,  that  permitting  the  whole  mortgage  debl 
first  t)  .share  with  the  other  debt  in  the  jl4,000,  and  then,  H 
appropriate  to  itself,  the  whole  of  the  mortgaged  propertj 
v.^ouid  be  a  violation  of  this  act. 

Secondly,  were  the  facts  in  the  bill,  sufficient  to  ghr 
Semnies  tlie  right  to  require  Boykin,  to  take  any  part  of  hi 
pay  <»f  the  oh\Ji,fa.,  out  of  the  other  money  in  the  hands  o 
the  Slieriif,  viz :  the  money  on  which  the  judgments  younge 
than  Semmcs's  mortgage,  had  a  lien?     We  think  they  wen 

[2.]  In  the  eye  of  equity,  all  creditors  are  equally  meritfl 
rious,  and,  therefore,  equity,  if  left  to  itself,  makes  no  du 
criminations  among  creditors,  but  puts  them  all  on  the  sami 
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ing.     Semmes,  then,  and  these  younger  jiulirincnt  rn<li. 
mnst  be  permitted  to  stand  on  the  same  footiutr,  with 
t  to  the  Boykin  Ji.fa^  which  is  older  than  his  \\\ux\- 
and,    older   than    their    judgments.     Conircjiunily, 
Semmes  has  the  right  to  require,  tliat  x\\\%fi.ja,  shall  not  uiku 
Ihe  entire  pay  of  what  may  remain  due  on  it  after  thr  ;)]()- 
"per  part  of  the  Leitner  04,000  has  heen  applied  to  it,  out  of 
;Ae  fund  raised   by   his  mortgage,  but  shall  take  a   part  of 
«Qch  pay,  out  of  the  fund  on  which  the  younger  jud^iiKiits 
/jbave  a  lien;  he  has  the  right  to  insist,  that  thesi;  two  funds 
^ihall  contribute,  proportionately,  to  the  satisfaction  of  ^uch 
""balance  due  on  the  Boykin^. yV/. 

\  The  result  of  what  has  been  thus  far  said,  is,  ilj.it  there 
I,  in  our  opinion,  equity  in  the  bill  in  two  nsj)e('is  ;  first, 
equity  to  compel  Boykin  to  take  part  saiisra<'(i()n  <.)S.  his 
JLfa.j  out  of  the  04,000  paid  by  Holt  to  Mrs.  Boykin  ;  mc  in!- 
'  ly,  an  equity  to  compel  him  to  take  part  satisfarMion.  ou  of 
)  die  money  on  which,  the  younger  judgments  had  a  lien. 
\  Thirdly,  were  the  facts  in  the  bill  sutficient  to  !j;ive  Scninies 
I  tbe  right  to  require  Boykin,  to  go  first  on  the  interest  of  J  ay- 
\  lor  in  the  gin  factory,  for  satisfaction  of  tlie  old  7?. /(^/ /  And 
we  thinky  that  they  were  not 

[3.]  It  is  obviously  more  advantageous  to  Boykin,   on 

several  accounts,  to  let  him  take  satisfaction  of  liisy/.  />/.,  out 

of  ready  money, (the  fund  in  the  hands  of  the  SlK^ilij  ihan, 

to  send  him  to  raise  a  sum  out  of  Taylor's  proj)erty,  from 

which  to  get  the  satisfaction.     What  equity  has  Smiiuks  to 

ask,  that  Boykin  shall  be  compelled  to  forego  this  advaniac^e, 

which  the  law  gives  him  ?     We  know  of  none.     The  most 

that  Semmes  could  ask,  would  seem  to  be,  that  B«>ykin  should 

be  compelled  to  transfer  to  him,  the  fi.fa.^  on   his  j)ayii; 

Boykin  what  was  due  on  it,  so  that  he,  Semmes  miirlir,  if  he 

■    chose,  try  to  make  the  money  due  on  the  fi./a.,  from  the  in- 

'    terest  of  Taylor  in  the  gin  factory. 

So  much  for  the  demurrer.    We  thii^k  the  Court  erred  in 
not  overruling  it. 


r 
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The  bill  was  a  sworn  bill  on  which,  an  injunction  had 
been  granted.  The  offered  amendment,  was,  doubtless,  offer- 
ed as  an  amendment  to  warrant  the  continuance  of  the  in- 
junction. Such  an  amendment  ought,  we  think,  to  be  sworn 
to.  Certainly  to  require  it  to  be  sworn  to,  is  no  abuse  in  the 
Court  of  the  discretion  it  has,  as  to  amendments. 

We  sec  no  error,  then,  in  the  refusal  to  admit  the  unsworn 
amendment. 

Judgment  reversed. 


Sterling  J.  McCrary,  plaintiff  in  error,  vs.  Samuel  Casket, 

defendant  in  error. 

A  promissory  note  dated  in  December,  v'r»s  expressed  lo  be  payable  on  ihe  25th 
day  cf  Decoijibor.  next."  Parol  e.idence  was  oflercd  lo  show,  that  the 25th 
day  ol  Dco«.Mn')er,  intended,  was  t!ie  S.'jih  day  of  the  same  December,  in  which 
the  note  was  made. 

Hcld^  That  the  parol  evidence  ought  to  have  been  received. 

Debt,  from  Schley  county.  Decision  by  Judge  Workill, 
at  August  Term,  1S5S. 

This  was  an  action  by  Sterling  J.  McCrary,  against  Samu- 
el Caskey,  on  a  promissory  note  of  which  the  following  is  a 
copy  : 

"  By  the  2.5th  day  of  December  next,  I  promise  to  S.  J. 
McCrary,  or  bearer,  two  hundred  and  thirty-five  dollars,  for 
value  received.     This  December  1st,  1852." 

(Signed,)  "SAMUEL  CASKEY/' 

The  note  was  endorsed  with  a  credit  for  one  hundred  and 
fifty  dollars,  January  17, 1853. 
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The  second  Count  in  rhe  declaration,  set  out  and  averred 
that  defendant  made  his  certain  othrr  instrument  in  wrinnc, 
called  a  promissory  note,  "  whereby,  by  tlie  twenty-fifth  day 
of  December  next,  (meaning  the  25ih  day  of  December,  tlien 
instant,)  the  defendant  promised,"  &c. 

The  defendant  pleaded  the  general  issue  and  failure  of 
consideration. 

Upon  the  trial  plaintiff  introduced  the  note  and  closed. 

Defendant  moved  to  dismiss  the  case  upon  the  ground, 
that  suit  was  commenced  before  the  note  was  due. 

The  declaration  was  filed  in  the  Clerk's  office,  21st  Decem- 
ber, 1853,  and  defendant  served  9th  January,  1854. 

Plaintiff  offered  to  prove  that  the  note,  thoutjh  payable 
the  25th  day  of  December  next,  and  dated  the  first  day  of 
the  same  month,  was  so  written  by  mistake,  and  was  in  fact, 
intended  to  be  payable  the  25th  day  of  December,  then  in- 
stant 

The  Court  refused  to  admit  this  proof,  and  dismissed  the 
action^  and  plaintiff  excepted. 

McCay  &  Hawkins  ;  Cook  &  Montfort,  for  plaintiff  in 
error. 


E.  H.  Beall,  and  Scarborough^  Contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

We  think,  that  the  parol  evidence  was  admissible  to  show 
the  mistake  in  the  time  of  the  maturity  of  the  note.  It  is 
conceded,  that  such  evidence  would  be  admissible  for  that 
purpose,  if  the  case  were  in  equity,  and  there  can  be  no 
doubt,  that  it  would.  But  why  should  we  drive  the  plaintiff 
into  equity,  if  he  can,  as  well,  obtain  redress  at  law.  There 
is  no  reason  why  we  should.  Indeed  there  is  a  statute  which 
says,  that  we  shall  not.    It  says,  that  in  such  a  case,  a  plain- 
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tiff  "shall  not  be  held  to  proceed  with  the  forms  of  equity.*' 
That  is  the  statute  of  1820,  giving  to  plaintiffs  the  right  to 
sue  at  law,  in  all  equity  cases,  if  he  "  conceives,*'  that  he 
can  "establish^^  "his  claim"  "without  resorting  to  the  con- 
science of  the  defendant." 

« 

Judgment  reversed. 


Marion  Bethuxe,  as  Ordinary  of  Talbot  county,  for  the 
use  of  Jonx  T.  Fanning,  et  al.  plaintiff  in  error,  vs.  Thos. 
Green,  defendant  in  error. 

A  guardian  is  responsible  for  only  sucli  property  of  his  wards,  as  is  accessible 

to  him. 

Debt  on  Bond.  Tried  before  Judge  Worrill,  September 
Term,  185S.     Talbot  Superior  Court. 

Bryant  Fanning,  the  father  of  plaintiff's  usees,  was  the 
drawer  in  the  Land  Lottery  of  1827,  of  two  lots  of  land  viz  : 
lots  number  sixteen  in  the  tenth  district  of  Troup  county 
and  number  fifty-four  in  the  ninth  district  of  Muscogee. 

No  grants  were  taken  out  during  the  drawer's  life,  Bryant 
Fanning  died  about  the  year  1830  in  the  county  of  Wilkes; 
and  Welcome  Fanning  and  Thomas  Green  Sr.,  obtained 
letters  of  administration  on  his  estate,  in  the  same  year.  An 
order  was  obtained,  by  the  Administrators,  from  the  Court 
of  Ordinary  of  Wilkes  county  of  which  the  following  is  a 
copy :  "  It  appearing  to  the  Court  that  due  notice  has  been 
given  of  an  intended  application  for  leave  to  sell  the  real  es- 
tate of  Bryant  Fanning  deceased ;  on  motion,  ordered  that 
the  administrator's  be  and  are  hereby,  authorized  to  sell  the 
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estate  of  said  Fanning  upon  a  credit  of  twelve  months,  after 
giving  legal  notice  of  said  sale." 

There  was  no  sale  or  other  administration  of  the  two  above 
named  lots  of  land. 

In  the  year  1841,  the  defendant  Thomas  Green,  took  out 
letters  of  guardianship  of  the  persons  and  property  of  the 
plaintiff's  usees,  and  gave  bond  and  security  according  to 
law ;  during  the  guardianship  of  the  defendant,  and  the  mi- 
nority of  his  wards,  the  aforesaid  two  lots  of  land  were  suf- 
fered to  revert  to  the  State,  and  were  granted  to  others  under 
the  act  of  the  Legislature  passed  in  1843. 

This  suit  was  brought  on  the  guardian's  bond  and  the 
foregoing  facts  alleged  as  a  breach  of  it. 

On  the  trial  of  the  cause,  the  Court  below  charged  the 
jury  that  the  guardian  was  not  liable  under  this  statement  of 
facts  and  that  no  one  was  liable  for  the  loss  of  the  land,  but 
the  administrators  of  Bryant  Fanning's  estate. 

Smith  &  Pou,  for  plaintifls  in  error. 

Stubbs  &  Hill  ;  Wellborn,  Johnson  &  Sloan,  contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  the  charge  of  the  Court  below  right  ? 

We  think  it  was. 

The  duty  imposed  on  the  guardian,  by  his  bond,  was,  to 
"take  due  and  lawful  care  of  the"  "property"  of  his  wards. 

The  property ;  this  must  mean,  merely,  such  property  of 
the  wards,  as  was  accessible  to  him. 

Were  the  lands,  in  question,  accessible  to  him  ?  We  think 
not  There  was  an  order  authorizing  the  administrators  of 
the  father  of  the  wards,  to  sell  the  lands.  This  order  gave 
to  those  administrators  the  right  to  retain  the  lands,  as 
against  the  guardian,  that  they  might  sell  the  lands ;  and 
consequently,  the  order  would  have  been  an  answer  to  any 
suit  for  the  lands,  brought  by  the  guardian,  against  them. 
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The  presumption  is,  that  while  that  order  stood,  the  interest 
of  the  creditors  and  distributees,  required,  that  the  lands 
should  be  sold. 

And  then  the  lands  were  not  granted,  and  the  duty  of 
granting  them,  was  on  the  administrators,  if  not  exclusively, 
at  least,  more  properly,  than  on  the  guardian,  for  the  expense 
of  the  grant,  was  a  charge  on  the  whole  estate,  rather  than 
on  the  share  of  any  distributee,  and  it  was  only  the  admin- 
istrators, that  had  at  command  the  whole  estate. 

Taking  the  case,  then, as  it  appears  in  the  record,  we  think, 
that  the  charge  of  the  Court  below  was  right. 

Judgment  affirmed. 

*Judgc  McDonald  did  not  preside  in  this  case,  on  account  of  indisposition. 


Isaac  Brooking,  tenant  &c.,  plaintiflf  in  error,  vs.  Lessee  of 
Wm.  p.  Dearmond,  for  use  &c.,  defendant  in  error. 

[1.]  a  copy  grant  ought  not  to  be  received  as  evidence,  without  an  excuse  for 
the  non-production  of  the  original. 

[2]  A  grant  was  issued  in  the  name  of  Bosweli  Cook,  and  a  certificate  of  the 
Surveyor-General  was  offered  in  evidence,  to  show  that  the  grant,  by  mistake, 
had  been  issued  in  the  name  of  Boswell  Cook,  when  it  should  have  been  is- 
sued  in  the  name  of  Roswell  Cook. 

Ileid^  That  under  the  Act  of  1857,  for  the  admission  of  parol  evidence  to  show 
mistakes  in  grants,  the  certificate  was  admissible. 

[3.J  A  man  who  has  no  title,  cannot  recover  in  ejectment,  although  he  alleges, 
that  he  demises  to  John  Doe,  for  the  use  of  another  man,  who  does  have  the 
title. 

[4.]  A  judgment  in  one  suit,  is  not  a  bar  to  another  suit,  if  the  parties  in  the  two 
suits  are  not  the  same;  or,  if,  although  the  parties  in  the  two  suits  are  the 
same,  they  sue,  or  are  sued,  in  one  suit,  in  a  right  diflerent  from  the  right  in 
which,  they  sue,  or  are  sued,  in  the  other. 
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Ejectment,  from  Randolph  county.     Tried  before  Judge 
KiDDOo,  November  Term,  1858. 

This  was  an  action  of  ejectment  by  John  Doe  upon  the 
demise  of  William  P.  Dearmond,  against  Richard  Roe,  cas- 
ual ejector  and  Isaac  Brooking  tenant  in  possession,  for  lot 
of  land  no.  79,  in  the  8th  district  of  Randolph  county.  The 
declaration  contained  a  demise  to  John  Doe  from  Wm.  P. 
Dearmond  for  the  use  of  John  R,  M.  Neal  and  laid  no  other 
demise. 

At  the  trial  plaintiff  offered  in  evidence  a  copy  grant  from 
the  State  to  Boswell  Cook,  for  the  lot  in  controversy;  defen- 
dant objected  to  the  introduction  of  the  copy,  until  the  loss 
of  the  original  was  shown,  or  the  failure  to  produce  it  ac- 
counted for.  The  Court  overruled  the  objection,  and  allowed 
the  copy  to  be  read,  and  defendant  excepted. 

Plaintiff  next  offered  and  read  in  evidence  a  copy  deed 
from  Cook  to  his  lessor  Dearmond,  for  said  lot,  dated  20th 
Sept,  1829:  proved  the  possession  of  defendant  at  the  com- 
mencent  of  the  suit  and  the  value  of  themesne  profits,  and 
closed. 

Defendant  offered  and  read  in  evidence  a  deed  from  Dear- 
mond to  John  R.  M.  Neal  for  the  lot  in  dispute,  dated  29th 
August  1850 — before  suit  commenced.  He  then  offered  and 
read  the  record  in  an  ejectment  case  in  which  said  Neal  was 
plaintiff  and  said  Brooking  was  defendant,  for  the  same  land 
now  sued  for,  by  which  it  appeared  that  at  the  April  Term, 
1855,  of  Randolph  Superior  Court,  there  was  a  verdict  for 
the  defendant.  This  proof  was  in  support  of  defendant's 
plea  of  former  recovery  &c.  Defendant  next  offered  in  evi- 
dence the  certificate  of  the  Surveyor  General,  to  show  that 
Boswell  Cook  did  not  draw  said  lot  of  land,  but  that  by  mis- 
take the  grant  was  issued  to  Boswell  Cook,  instead  of  to  Ros- 
well  Cook.  Plaintiff  objected  to  the  introduction  of  this  cer- 
tificate; thp  objection  was  sustained  by  the  Court,  and  the 
certificate  repelled,  and  defendant  excepted. 
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After  reading  the  depositions  of  two  witnesses,  Kerr  and 
Mann,  defendant  closed. 

Plaintiflf  in  reply,  offered  in  evidence  an  agreement  between 
R.  G.  C^rithers  and  A.  Hood,  the  object  of  which  was  to  show 
that  in  the  ejectment  case  between  J.  R.  M.  Neal  and  defen- 
dant, the  verdict  and  judgment  in  which,  were  plead  and  re- 
lied upon  as  a  bar  to  any  recovery  in  this  suit,  there  had 
been  a  rule  nisi  for  a  new  trial  which  was  still  pending,  un- 
disposed of  by  the  Court  To  the  introduction  of  which  de- 
fendant objected.  The  Court  overruled  the  objection  and 
defendant  excepted. 

The  Court  amongst  other  things,  charged  the  jury,  that 
they  might  find  for  the  plaintiff,  although  he  had  conveyed 
the  land  to  Neal  before  the  commencement  of  the  suit,  and 
without  any  demise  from  Neal  or  in  his  name,  provided  they 
should  be  satisfied  that  Neal,  was  the  real  though  not  the 
nominal,  party  in  interest 

To  which  charge  defendant  excepted. 

Defendant  requested  the  Court  to  charge  the  jury,  that  they 
could  not  find  for  plaintiff  if  there  was  no  demise  laid  from 
Neal,  and  the  title  had  been  shown  out  of  Dearmond,  before 
the  commencement  of  the  suit 

The  defendant  further  requested  the  Court  to  chaise,  that  if 
the  jury  believed,  that  there  had  been  a  former  recovery  by 
Brooking  in  another  suit,  in  the  statutory  form  brought  by 
Neal  against  Brooking  as  pleaded,  that  then  they  must  find 
for  the  defendant,  if  they  were  satisfied  that  Neal  was  the 
real  party  in  this  suit 

Which  charges  the  Court  refused  to  give,  but  charged  that 
if  Neal  was  the  real  party  in  interest,  though  not  nominally 
a  party,  the  jury  might  find  for  his  benefit  in  the  name  of 
Dearmond,  although  title  may  have  passed  out  of  Dear- 
mond before  suit  brought ;  that  as  to  the  recovery  by  Brook- 
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ing  against  Neal  in  the  other  suit  referred  to,  the  agreemei 
between  Carithers  and  Hood  operated  as  a  rule  nisi  and  si 
perseded  the  judgment  in  that  action. 

To  all  of  which  charge  and  refusals  to  charge  defendai 
excepted. 

The  jury  found  for  the  plaintiff,  whereupon  defendai 
moved  for  a  new  trial,  on  the  ground  of  error  in  the  ruling 
charges,  and  refusals  to  charge  excepted  to  above. 

The  Court  refused  to  grant  a  new  trial  and  defendant  e: 
cepted 

Douglass  &  Douglass;  and  W.  C.  Perkins,  for  plaintiff: 
error. 

Hood  &  Robinson,  Contra. 

By  the  Court. — ^Benning,  J.  delivering  the  opinion. 

[1.]  It  was  wrong  in  the  Court,  as  we  think,  to  admit  tl 
copy  grant  to  the  jury,  without  requiring  an  excuse  for  tl 
non-production  of  the  original,  either  the  excuse  sanction< 
by  the  rule  of  Court,  or  that  sanctioned  by  the  rule  of  ti 
common  law.  See  Sutton  vs.  McLeody  decided  at  Savanna 
January  Term  1859. 

[8.]  It  was  also  wrong  in  the  Court,  as  we  think,  to  € 
elude  from  the  jury,  the  certificate  of  the  Surveyor  Gener 
That  certificate  went  to  show,  that  the  grant  was,  by  mistal 
in  the  name  of  Boswell  Cook,  when  it  should  have  been, 
the  name  of  Boswell  Cook.  And  the  state  of  things  mi§ 
have  been,  that  there  was  never  any  such  person,  as  Bosw 
Cook,  but  was  such  a  person  as  Roswell  Cook.  If  tl 
was  the  state  of  things,  then  it  could  not  be,  that  a 
right  could  ever  have  vested  in  Boswell  Cook,  and,  by  cc 
sequence,  it  could  not  be,  that  any  right  could  ever  have  be 
derived  from  Boswell  Cook ;  Boswell  Cook  would  be  a  nc 
entity,   and  a  nonentity  can  neither  receive  nor  impj 
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Deeds  iii  the  name  of  a  nonentity,  must  of  necessity,  be  the 
work  of  some  one  assuming,  or  forging,  the  name  of  the  non- 
entity. But  under  deeds  so  manufactured,  no  rights  would 
vest  as  against  the  true  owner.  These  things  being  so,  the 
certij&cato  going  to  show  the  mistake  aforesaid,  was  rendered 
admissible  by  the  Act  of  1857,  providing  for  the  admission 
of  parol  evidence  to  show  mistakes  in  grants. 

Did  the  Court  err  in  allowing  Dearmond  to  read  as  evi- 
dence, the  agreement  entered  into,  in  the  first  ejectment  case, 
by  Hood,  the  counsel  for  Neal,  and  Carithers,  the  counsel  for 
Brooking?  This  agreement  formed  a  part  of  that  case,  and 
as  the  Court  had  permitted  Brooking  to  read  in  evidence,  the 
other  part  of  the  case,  it  was  but  a  matter  of  course,  to  let 
Dearmond  read  in  evidence,  this  pari,  so,  that  the  whole  case 
might  be  before  the  jury.  What  the  agreement  was  to  be 
worth,  when  thus  read  in  evidence,  was  another  question; 
a  question  which,  as  it  will  be  seen  in  the  sequeF,  need  not 
be  decided. 

Was  the  charge  right?  The  charge  was,  that  the  jury 
might  find  for  the  plaintiff,  Dearmond,  although  he  had  con- 
veyed the  land  to  Neal,  before  the  commencement  of  the 
suit,  and  there  was  no  demise  laid  in  the  name  of  Neal,  pro- 
vided, they  believed,  that  Neal  was  the  real,  though  not  the 
nominal,  party  in  interest. 

This  proviso  we  take  to  amount  to  this  ;  provided  the  jury 
believed,  that  the  action  was  brought  by  Dearmond  for  the 
use  of  Neal. 

This  being  so,  the  charge  amounts  to  this,  that  a  man  may 
recover  in  ejectment,  although  he  has  no  title  whatever,  if  he 
sues  for  the  use  of  another  man,  who  has  the  title.  We  are 
not  aware  of  any  law  to  authorize  such  a  charge  as  this.  In 
every  case,  as  far  as  we  know,  in  which  the  law  allows  one 
person  to  sue  for  another,  some  title  must  be  in  the  former 
person.  He  must  have  the  legal  title,  and  the  other  person 
only  the  equitable.  The  payee  of  a  bond,  or  of  a  promissory 
note  not  negotiable,  who  nevertheless  assigns  the  bond,  or 
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the  note,  may  sue  for  the  use  of  the  assignee.  But  he  has  the 
legal  title  still  in  him,  and  the  assignee  has  acquired  only  the 
equitable  titla  Whether  there  is  any  case  in  which  one  per- 
son may  sue  in  tort — in  trespass — for  the  use  of  another,  we 
are  not  prepared  to  say.  But  we  do  think,  that  if  there  is 
any  such  case,  it  must,  at  least,  be  a  case  in  which,  the  per- 
son so  suing,  must  have  some  title  of  some  kind. 

Now  if  the  charge  had  been,  that,  although  Dearmond  hav- 
ing the  title  in  him,  had  conveyed  to  Neal,  yet  Dearmond 
ought  nevertheless  to  recover,  provided,  the  conveyance  to 
Neal  was,  on  some  account,  void,  the  charge  would  have 
been  right;  that  is  it  would,  if  authorized  by  the  evidence; 
for,  in  that  case,  the  conveyance  to  Neal  being  void,  would 
count  for  nothing,  and  the  entire  title  would  be  in  Dear- 
mond. 

We  think,  then,  that  this  charge  of  the  Court,  was  errone- 
ous. If  the  legal  title  was  in  Neal,  why  did  he  not  sue  in 
his  own  name?  That  would  have  been  the  regular  mode; 
and  would  have  been  a  mode  by  which,  he  would  have  ob- 
tained everything  that  he  ought  to  have  obtained.  If  the  le- 
gal title  was  not  in  him ;  if  the  deed  to  him  was  void,  then 
the  charge,  besides  not  being  law,  was  not  suited  to  his  case, 
for  it  assumed  that  the  title  had  been  "conveyed"  by  Dear- 
mond to  him ;  that  is,  it  assumed,  that  the  legal  title  was  in 

him. 

From  what  has  thus  been  said  of  the  charge,  it  is  apparent 
that  we  must  consider  the  first  request  to  charge,  of  Brook- 
ing's  counsel,  to  have  been  proper. 

The  other  request  of  his  counsel,  was,  that  if  there  was  a 
former  recovery  by  Brooking  in  a  suit  in  the  statutory  form, 
brought  by  Neal  against  Brooking,  then  the  jury  must  find 
for  the  defendant,  provided,  Neal  was  the  real  party  to  the 
suit  on  hand.  We  suppose  that  this  proviso  means ;  if  the 
suit  was  brought/or  the  use  Q/*Neal.  This  request,  the  Court 
rejected,  on  the  ground,  that  the  agreement  heretofore  men- 
tioned, made  by  the  counsel  in  the  former  suit,  superseded 
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the  judgment  in  that  suit  Whether  this  was  a  suflScient 
ground  or  not,  we  will  not  undertake  to  say,  as  we  think^ 
that  there  was  another  ground  which  was  clearly  suffi- 
cient. 

[4.]  And  that  ground  was  the  fact,  that  the  plalutifis  in 
the  two  suits,  were  not  the  same;  or  if  the  same  he  was  not 
suing  in  the  same  right  In  the  former  suit,  the  plaintiff  was 
Neal ;  in  the  latter,  the  plaintiff  was  Dearmond.  What  the 
judgment  in  the  former  suit  said,  was,  that  Neal  was  not  enti- 
tled to  the  land ;  but  this  was  not  saying  that  Dearmond 
might  not  be  entitled  to  it  No;  it  was  not  saying  so, 
even  if  Neal  was  claiming  under  Dearmond,  for  it  might 
have  been,  that  his  deed  from  Dearmond,  was,  for  some 
cause,  void,  in  which  case,  his  failure  to  recover,  would 
not  only  be  entirely  consistent  with  Dearmond's  having  the 
title,  but  would  really  be  evidence  of  Dearmond's  having  the 
title,  the  void  deed  never  having  had  efficacy,  to  draw  the 
title  out  of  Dearmond. 

The  fact  that  the  second  suit  was  for  the  use  of  Neal, 
could  make  no  difference. 

For  one  of  two  things  must  be  true;  1st,  that  Dearmond 
had  the  entire  title,  both  legal  and  equitable;  or,  2dly ;  that 
Dearmond  had  the  legal  title,  and  Neal,  the  equitable.  And  if 
it  was  the  first  that  was  true,  then  the  second  suit  was  entirely 
Dearmond's ;  as  much  so,  as  it  would  have  been,  if  the  allega- 
tion that  it  was  for  the  use  of  Neal  had  not  been  in  the  declara- 
tion. And  such  allegation  would  be  evidence  merely,  of  a 
purpose  in  Dearmond,  to  bestow  a  gratuity  on  Neal.  And 
if  the  suit  was  Dearmond's,  to  the  full  extent,  then,  there 
can  be  no  pretence,  to  say  that  any  judgment  in  a  suit  in 
which,  not  he,  but  Neal  was  the  party,  could  be  a  bar  to  the 
suit 

And  if  it  was  the  second  of  the  two  things,  that  was  true, 
then,  although  we  might  say,  that  the  suit  was  in  reality 
NeaPs  suit,  yet  it  would  be  a  suit  in  which,  he  would  be  su- 
ing in  a  right  different  from  that  in  which  he  sued  in  the 
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first  suit  He  would  be  suing  in  the  right  of  Dearmond — be 
asserting  Dearmond's  legal  title — whereas,  in  the  first  suit, 
he  sued  in  his  own  right;  he  asserted  his  own  equitable  ti- 
tle, which  being  an  insufficient  title  to  sustain  a  suit  for  land, 
he  failed  in  his  suit  And  when  a  man  sues  in  one  right, 
and  fails,  that  is  no  reason  why  he  may  nor  sue  again,  in 
another  right  If  a  man  sues  as  executor  and  fails,  may  he 
not  nevertheless,  sue  again  in  his  individual  capacity?  most 
certainly  he  may.  So,  if  a  draft  not  negotiable,  payable  to 
A.  is  assigned  to  B.  and  B.  sues  on  it  in  his  own  name,  and 
fails  for  lack  of  having  the  legal  title,  is  thai  a  bar  to  another 
suit  by  him,  in  the  name  of  A.  for  his  use  ?  Assuredly  not ; 
consequently,  although  Neal,  suing  in  his  own  ri<^lit,  may 
have  failed,  that  was  no  bar  to  his  suing  ai^ain  in  the  ris^ht 
of  Dearmond. 

These,  then,  are  the  reasons,  why  we  think,  that  the  Court 
was  right  in  refusing  to  chaige,  that  the  judgment  in  the  first 
suit  was  a  bar  to  the  second  suit 

New  trill!  granted. 


R.  W.  Smith,  plaintiff  in  error,  vs.  John  Joiner,  defendant 

in  error. 

[1.]  The  provisioQ  io  ihe  Constitution  of  171)S,  coutfrriiijjr  ptiweron  tlie  JSiipe- 
rior  Courts  to  correct  errors  in  inferior  judicatories,  by  writ  oi'  certiorari,  does 
not  require  an  Act  of  the  Legislature  to  enforce  it.  It  is  explicit  eiiou«;;h  for 
that  purpose. 

[2.]  If  it  be  alleged  that  material  alterations  have  been  made  in  the  exceptions 
to  the  decision  of  an  Inferior  Court,  and  proof  be  oflcred  to  support  such  al- 
legations, it  is  error  in  the  Court  to  refuse  to  hear  it. 

[3.]  A  bond  for  an  attachment  need  not  be  taken  by,  or  olFered  for  approval  by 
the  magistrate  who  issues  the  attachment.  It  is  siitlicient  if  taken  by  any 
other  magistrate.    Such  bonds,  if  objectionable,  may  be  amended. 

VOL.   XXVII. 5. 
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Certiorari,  from  Taylor  county.  Decision  by  Judge  Wok- 
rill,  at  October  Term,  1858. 

John  Joiner  sued  out  an  attachment  against  Russell  W. 
Smith,  returnable  to  the  Inferior  Court  of  Taylor  county,  on 

a  promi-ssory  note. 

The  Inferior  Court,  on  the  trial,  upon  motion  of  defend- 
ant's counsel,  dismissed  the  attachment  on  the  ground  that 
the  attachment  bond  given  by  the  plaintiff,  was  not  at- 
tested by  the  Justice  who  issued  the  attachment  Plaintiff 
applied  for  a  certiorarij  which  issued,  to  correct  said  judg- 
ment 

The  case  being  called  in  the  Superior  Court,  defendant's 
counsel  moved  to  dismiss  the  certiorari^  upon  the  following 
grounds: 

1st  Because  certiorari  would  not  lie  in  the  case. 

2d.  Because  the  exceptions  taken  to  the  decision  of  the 
Inferior  Court,  had  been  interlined  and  materially  changed 
since  they  were  signed — which  interlineations  and  altera- 
tions defendant  offered  to  prove. 

The  Court  overruled  the  objections  and  refused  the  motion 
to  dismiss,  and  defendant  excepted. 

Defendant  then  moved  that  the  case  be  sent  back  to  the 
Inferior  Court,  to  correct  said  interlineations.  The  Court  re- 
fused this  motion,  and  defendant  excepted. 

After  argument,  the  Court  reversed  the  decision  of  the  In- 
ferior Court,  because  the  said  Court  erred  in  dismissing  the 
attachmc  nt,  on  the  ground  that  the  bond  given  by  plaintiff 
in  attachment  was  void — the  Court  holding  that  it  is  not  ne- 
cessary or  essential  to  the  validity  of  such  bond,  that  it  should 
be  attested  by  the  officer  issuing  the  attachment  To  which 
decision  counsel  for  defendant  excepted. 

James  T.  May,  for  plaintiff  in  error. 
Blai7Dford  &  Ckawfobd,  contrcL 
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By  the  Court. — McDonald,  J.  delivering  the  opinion, 

[1.]  It  is  objected  that  a  certiorari  ^^iW  not  lie  in  this  case. 
The  Inferior  Court  is  a  judicatory  inferior  to  the  Superior 
Court.  The  Constitution  of  1798  confers  express  power  on 
the  Superior  Courts  to  correct  errors  in  inferior  judicatories, 
by  writ  o{ certiorari.  The  doctrines  of  the  common  law,  in 
regard  to  writs  oi  certiorari ,  have  nothing  to  do  with,  or  con- 
trol over,  proceedings  on  the  writ,  under  the  Constitution. 
The  Constitution  is  so  expHcit,  though  very  short,  as  not  to 
require  the  aid  of  legislation  to  give  it  effect.  The  writ  of 
certiorari  is  a  process  which  carries  the  whole  cause,  and 
the  proceedings  under  it,  to  the  higher  Court;  and  that  Court 
can  have  no  higher  commission  than  the  Constitution,  to  ex- 
amine the  record  and  correct  the  errors  therein,  if  any. 

This  Court  has  decided  that  there  are  cases  which  are  not 
embraced  in  the  section  of  the  Judiciary  Act  of  1799,  which 
relates  to  certioraris.  That  Act  was,  no  doubt,  designed  to 
carry  into  effect  the  provision  of  the  Constitution  in  regard  to 
the  correction  of  errors  in  inferior  judicatories,  but  it  cannot 
abridge  the  constitutional  rights  of  litigant  parties.  I  have 
no  doubt  that  the  framers  of  the  Judiciary  Act  intended  that 
a  party,  to  entitle  himself  to  a  writ  of  C6r/i{>ran,  should  make 
his  exceptions  to  the  proceedings  in  writing,  while  the  case  is 
in  progress,  and  sign  them,  or  have  his  counsel  to  sign  them. 
If  the  Court  overrule  them,  he  would  then  be  entitled  to  a 
writ  of  certiorari,  provided  the  Judge  of  the  Superior  Court 
should  deem  them  sufficient;  and  such  I  believe  to  be  the 
consiructioc  of  the  Act.  But  it  is  not  necessary  to  consider 
that  subject  further. 

[8.]  When  the  cause  was  taken  up  in  the  Superior  Court, 
it  appeared  that  the  exceptions  taken  to  the  decision  of  the 
Inferior  Court  had  been  interlined  and  materially  changed 
since  they  were  signed  and  certified  by  the  Justices,  and 
plaintiff  in  error  offered  to  make  proof  thereof.  The  Court 
refused  to  admit  the  proof.    This  was  a  grave  charge,  axvd  \^ 
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true,  avoided  the  proceedings,  and  the  Couit  ought  to  have 
hean!  the  evidence.  The  alterations,  if  material,  may  have 
changed  the  rights  of  the  parties.  This  Court  cannot  lay 
down  a  rule,  or  sustain  one,  if  laid  down  in  the  Court  below, 
which  would  preclude  it  from  enquiring  into  the  state  of  its 
records,  and  protecting  them  from  corruption  by  interested 
])arties.  The  judgment  of  the  Court  below  must  be  reversed, 
on  tlie  ground  that  said  Court  refused  to  hear  the  evidence, 
with  instructions  to  hear  the  proof,  and  after  hearing  it,  to 
reconsider  the  case. 

[3.]  The  Court  below,  after  considering  the  writ  of  certio- 
rari and  the  return  made  thereto,  reversed  the  decision  of 
the  Inferior  Court  dismissing  the  attachment,  and  exception 
was  made  thereto.  It  is  not  necessary  that  the  bond  for  an 
attachment  should  be  given  in  the  presence  of,  or  be  approved 
by,  the  magistrate  who  issues  the  attachment  Sec.  5  of  At- 
tachment Act  of  1856,  pamph.  26.  If  defective,  it  may  be 
amended.     Sec.  53,  same  Act. 

Judgment  reversed. 


John  Doe,  ex  dem,j  Chables  J.  Davenport,  et  al.,  plaintiff 
in  error,  vs.  Richard  Roe,  casual  ejejtcr,OBADiAHR.  Har- 
ris, defendants  in  error. 

[1.]  It  is  not  error  for  the  Court  to  allow  irrelevant  testimony  to  be  withdrawn 
from  the  jury. 

[2.]  Plaintiffmay  introduce  the  sayings  of  a  person  through  whom  the  defend- 
ant claims  title  in  an  action  of  ejectment,  to  prove  the  loss  or  destruction  of 
a  deed,  to  lay  the  foundation  for  introducing  secondary  evidence  of  its  con- 
tents; but  if  such  secondary  evidence  be  admitted,  notwithstanding  the  re- 
jection of  soch  evidence,  it  is  no  ground  to  reverse  the  judgment  of  the  Court 
upon. 
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[3.]  A  tax  execution  against  a  tax  collector  and  his  surety,  muM  be  iaouod  by 
the  Comptroller  General;  and  when  the  SberifT  who  made  a  >ale  under  ii, 
deUrera  it  to  the  Solicitor  General,  the  presumption  is  that  he  delivered  it  at 
that  office,  and  before  secondary  evidence  of  it  can  be  given,  an  enquiry  und 
sflarch  should  be  made  there  for  it. 

Ejectment     Tried  before  Judge  Worrill,  October  Term, 
1858,  Taylor  Superior  Court. 

Suit  was  brought  by  the  plaintiff  in  error,  on  the  several 
demises  of  John  L.  Brooks,  Charles  J.  Davenport  and  others, 
against  the  defendants  in  error,  for  a  lot  of  land  in  Taylor 
county.  On  the  trial,  plaintiff  read  in  evidence  a  copy  plot 
and  grant  from  the  State  to  said  John  L.  Brooks,  of  the  land 
in  dispute.  He  then  proved  the  possession  of  the  premises 
by  the  tenant,  Harris,  at  the  commencement  of  the  suit.  He 
then  read  in  evidence  a  deed  from  Raymond  Davenport  to 
bis  son,  Charles  J.  Davenport,  dated  5th  December,  1839, 
and  closed  his  case.  The  suit  was  commenced  in  August, 
1857. 

Defendant  then  read  in  evidence  a  deed  to  said  lot  of  land, 
from  B.  Lockhart  to  one  Stuck ey,  dated  31st  December, 
1850;  and  then  proved  that  said  Stuckey,  either  by  himself 
or  his  tenants,  had  been  in  possession  of  the  land  ever  since 
that  data  B.  Lockhart  was  in  possession  of  the  land  the 
year  before  he  sold  it  to  Stuckey. 

The  testimony  of  B.  I^ockhart,  taken  by  commission,  was 
then  read  by  defendant.  [This  witness  had  been  released 
by  Stuckey,  from  liability  on  his  warranty.]  Witness  went 
on  the  land  in  dispute  in  December,  1848  ;  bought  the  land 
from  J.  C.  Lockhart;  got  a  deed  from  J.  C.  Lockhart,  and 
had  made  diligent  search  for  it,  but  could  not  find  it ;  sup- 
posed the  deed  was  inadvertently  burned  by  witness,  along 
with  some  papers  that  were  worthless  ;  did  not  remember 
who  were  the  witnesses  to  the  deed ;  witness  remained  on 
the  land  from  December,  1848,  until  he  sold  it  to  Stuckey, 
at  which  time  Stuckey  went  into  possession  of  it ;  William 
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Sears  bought  the  land  in  dispute  at  Sheriflf  ^  sale,  at  Taze- 
well, (then  the  site  of  the  court-house  of  Marion  county,)  in 
1839  or  1840,  and  remained  in  possession,  by  tenant,  about 
eight  years,  and  until  the  death  of  said  Sears,  when  the  land 
passed  to  Julius  C.  Lockhart,  under  a  bequest  in  the  will  of 
said  Sears ;  had  heard  Sears  say,  his  deed  from  the  Sheriff 
was  burned  when  the  court-house  at  Tazewell  was  destroyed 
by  fire.  Defendant  here  closed  his  case,  having  first  stated 
that  he  rested  his  title  upon  adverse  possession,  commen- 
cing in  Julius  C.  Lockhart,  and  asking  leave  to  withdraw 
from  the  jury  all  that  portion  of  B.  Lockhart's  testimony 
which  referred  to  the  Sheriff's  sale  at  Tazewell,  and  the  say- 
ings of  Sears  as  to  the  destruction  of  the  deed.  The  Court 
allowed  the  withdrawal  of  the  testimony,  and  plaintiff  ex- 
cepted. 

Plaintiff  then  proposed  to  read  in  evidence  the  testimony 
so  withdrawn,  his  counsel  stating  in  their  places  that  they 
expected  to  prove  the  contents  of  the  burnt  deed,  and  that 
the  land  was  sold  by  the  Sheriff  as  the  property  of  said  Ray- 
mond Davenport  Defendants  objected  to  the  evidence;  the 
Court  sustained  the  objection,  and  plaintiff  excepted. 

Plaintiff  then  introduced  the  will  of  said  Sears,  dated 
April,  1848,  and  admitted  to  probate  in  August,  by  which 
said  land  was  devised  to  Julius  C.  Lockhart. 

Mark  H,  Blanford,  Esq.,  swore :  That  he  had  searched 
the  offices  of  the  Clerk  of  the  Superior  and  Inferior  Court  of 
Marion  county  for  the^./a.  under  which  said  land  was  sold, 
and  the  record  of  the  Sheriff's  deed,  and  could  not  find 
them ;  that  most  of  the  records  and  papers  belonging  to  said 
offices  were  destroyed  when  the  court-house  was  burned  in 
1845, 

Plaintiff  then  proposed  to  prove  by  Jeremiah  TFilchcer, 
that  in  1842  or  1843  he,  as  Deputy  Sheriff  of  Marion  coun- 
ty, levied  on  and  sold  said  lot  of  land  as  the  property  of 
Raymond  Davenport,  by  virtue  of  an  execution  in  favor  of 
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the  State  of  Georgia  against  one  Hammock,  a  defaulting  tax 
collector,  and  Raymond  Davenport,  his  security ;  that  said 
Sears  was  the  purchaser;  that  a  regular  Sheriff's  deed  was 
made  to  Sears;  that  Randal  W.  Martin  was  one  of  the  wit- 
nesses to  the  deed,  and  now  lived  in  Florida;  that  he  did  not 
remember  who  the  other  witness  was;  thai  he  delivered  the 
JL  fa.  (he  thinks,  but  is  not  certain  about  it,)  to  Lang  Lewis, 
who  was  then  Solicitor  General.  To  which  testimony  de- 
fendant objected,  unless  the  plaintiff  would  produce  the  Ji. 
fcL  under  which  the  land  was  sold;  and  the  Court  sustain- 
ing the  objection,  plaintiff  excepted. 

Plaintiff  then  took  a  voluntary  nonsuit,  reserving  the  right 
to  take  the  case  to  the  Supreme  Court  by  writ  of  error. 

Blanford  ;  Owen  ;  Reese,  for  plaintiff  in  error. 

Smith  &  Pou ;  Cohbitt,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

[I.']  The  first  assignment  of  error  is  on  the  decision  of  the 
Court  allowing  the  defendant  to  withdraw  that  part  of  B. 
Lockhart's  evidence  which  related  to  the  Sheriff's  sale  at 
Tazewell,  and  the  sayings  of  Sears  as  to  the  destruction  of 
the  deed  from  the  Sheriff.  The  part  of  the  evidence  with- 
drawn was  not  material  to  the  issue  to  be  tried,  or,  if  at  all 
material,  it  was  favorable  to  the  party  making  the  motion, 
and  could  not  possibly  prejudice  the  plaintiff  The  deed 
was  a  deed  from  the  Sheriff  to  Sears,  but  the  evidence  did 
not  disclose  the  name  of  the  defendant  whose  property  it 
conveyed.  The  evidence  that  the  deed  was  burnt,  was  not 
relevant  to  the  issue,  and  was  only  valuable  as  proof  to  the 
Court  on  a  motion  to  introduce  secondary  evidence.  The 
Court  violated  no  rule  of  law  in  allowing  irrelevant  evidence 
to  be  withdrawn  from  the  jury. 

[2.]  After  the  evidence  was  withdrawn  by  the  defendant. 
the  plaintiff  offered  to  re-introduce  it,  for  the  purpose  ex- 
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plained  in  the  Reporter's  statement  of  the  case.  If  it  was 
offered  as  evidence  to  be  considered  by  the  jury,  it  was  inad- 
missible ;  but  we  see  no  objection  to  it  as  evidence  to  the 
Court  to  lay  the  foundation  of  introducing  secondary  testi- 
mony. The  defendant  claimed  title  through  Sears,  and 
Sears  was  dead.  But  the  defendant  was  not  injured  by  this 
ruling  of  the  Court  The  evidence  had  been  before  the 
Court  and  jury,  and  withdrawn  from  the  jury,  but  the  Court, 
perhaps,  felt  authorized  to  hold  that  the  original  deed  had 
been  accounted  for  sufficiently  to  authorize  the  admission  of 
evidence  of  its  contents ;  for  that  evidence  was  given  by  the 
witness,  Wilchar,  who  was  the  officer  who  sold  the  land,  and 
it  was  objected  to  only  because  the  tax  execution  had  not 
been  produced.  Was  the  evidence  properly  rejected  on  that 
account?  Had  the  Sheriff's  deed  been  in  Court,  it  could  not 
have  been  introduced  without  the  production  of  the  tax  exe- 
cution as  the  authority  to  the  Sheriff  to  sell,  or  proof  of  its 
contents,  if  the  absence  of  the  original  execution  had  been 
accounted  for. 

[3.J  The  plaintiff  attempted  to  account  for  the  original  ex- 
ecution, but  we  think  with  the  Court  below,  that  he  failed  to 
do  it.  His  counsel  had  searched  the  offices  and  records  of 
the  Clerks  of  the  Superior  and  Inferior  Courts  -of  Marion 
county  for  the  execution  and  deed,  and  could  not  find  them. 
The  court-house  and  records  had  been  burnt.  The  witness, 
Wilchar,  testified  that  he  made  a  proper  return  of  the^yo., 
and  he  thinks  delivered  it  to  the  Solicitor  General.  The  ex- 
ecution was  issued  from  the  office  of  the  Comptroller  Gene- 
ral, and  ought  to  have  been  returned  there.  The  Solicitor 
General  must  be  presumed  to  have  done  his  duty  and  de- 
livered the  execution  to  the  proper  officer,  or  deposited  it  in 
his  office.  That  officer  was  not  examined.  Hence,  we  sus- 
tain the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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SxABORN  L.  Dean,  plaintiff  in  error,  vs.  Lorenzo  M.  Big- 
gers, defendant  in  error. 

D.  applies  for  admiDistration  on'H's  estate.  In  opposition,  a  will  is  produced, 
but  the  will  does  not  convey  the  entire  estate  of  II.  and  the  ordiniry  grants 
to  D.  admtoistration  on  that  part  of  the  estate  di:)posed  of  by  the  will.  B.  re- 
sisted before  the  Ordinary  the  grant  toD.,  and  appealed  to  the  Superior  Court, 
where  he  moved  to  dismiss  the  application  of  D.  for  the  administration.  The 
Coort  granted  the  motion. 

Held,  That^  inasmuch  as  the  executor  of  the  will,  was  not  known  in  the  record, 
or  that  he  had  propounded  the  will,  or  that  he  would  administer  if  the  will 
were  established,  the  Court  below  erred  in  dismissing  the  application. 

Application  for  letters  of  administration,  &c.,  from  Har- 
ris county.  Decision  by  Judge  Worrill,  at  October  Term 
1858. 

Seaborn  L.  Dean  applied  for  letters  of  administration  on 
the  estate  of  Elizabeth  Holcombe,  deceased,  when  a  will  was 
produced  for  probate,  and  upon  proof  was  admitted  to  record 
,  as  the  last  will  and  testament  of  said  Elizabeth — G.  W. 
Epps  being  the  executor  thereof.  An  appeal  was  taken  from' 
the  judgment  of  the  Ordinary  admitting  said  will  to  probate, 
by  Dean,  a  son  and  heir  at  law  of  deceased.  The  Ordinary 
appointed  Dean  administrator  pendente  litey  as  to  all  the  es- 
tate and  property  named  in  the  will,  and  appointed  him  ad- 
ministrator upon  all  the  estate  of  deceased  not  named  in  said 
will,  from  which  order  Lorenzo  M.  Riggers  appealed. 

At  the  October  Term,  1858,  of  the  Superior  Court  of  TTarris 
County,  this  latter  appeal  came  on  to  be  heard,  when  Dean 
moved  to  dismiss  the  appeal  upon  the  ground  that  Biggers 
had  no  right  to  enter  an  appeal ;  he  being  in  no  way  inter- 
ested in  the  estate  of  said  Elizabeth  Holcombe.  The  Court 
refused  the  motion. 

Dean  then  proved  that  he  was  the  son  and  heir  at  law  of 
decased  and  a  resident  of  Harris  county.  That  deceased 
owned  property  not  mentioned  or  disposed  of  by  the  paper 
purporting  to  be  her  will ;  one  or  two  negroes,  carriage  and 
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buggy,  household  furniture,  stock,  and  that  she  died  in  pos- 
session of  a  plantation  in  said  county,  using  it  as  her  own. 

After  the  close  of  this  testimony,  the  Court  on  motion, 
dismissed  Dean's  application  for  letters  of  administration,  and 
his  counsel  excepted. 

Ramsey  &  Carithers,  for  plaintiff  in  error. 

No  counsel  appeared  for  Biggers. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

In  opposition  to  the  application  of  the  plaintiff  in  error  for 
administration  on  the  estate  of  Mrs.  Holcombe,  a  will  was 
produced  and  admitted  to  probate  by  the  Ordinary,  who 
nevertheless  granted  administration  to  Dean  on  a  part  of  the 
estate,  which  did  not  pass  by  Mrs.  Holcombe's  will.  G.  W. 
Ep|»es  was  named  as  executor  in  the  will.  He  does  not  ap- 
pear to  have  been  a  party  in  the  Court  of  Ordinary,  either  in 
the  proceeding  to  prove  the  will  or  to  resist  the  grant  of  ad-  . 
ministration  to  Dean,  but  Lorenzo  M.  Biggers  alone  appear- 
ed to  contest  the  grant.  He  appealed  from  the  decision  of 
the  Ordinary  making  the  grant,  and  on  the  appeal  moved  to 
dismiss  the  application  of  the  plaintiff  for  letters  of  adminis- 
tration. 'Ihe  Court  sustained  the  motion,  and  to  that  decis- 
ion exception  was  taken. 

For  the  plaintiff  in  error,  it  is  contended  that  Biggers  is  an 
interloper  in  the  case,  without  an  interest  of  any  kind,  and 
that  he  ought  not  to  be  heard.  It  seems  that  his  right  to  ap- 
pear before  the  Ordinary  was  not  disputed.  He  may  be  a 
creditor,  or  he  may  have  shown,  if  he  had  been  called  on  at 
the  proper  time,  a  legal  right  to  appear.  He  ought  to  have 
shown  his  right  in  the  first  instance,  but  as  his  appearance 
and  opposition  was  not  then  objected  to,  but  acquiesced  in, 
it  is  too  late  now  to  question  it  in  the  manner  that  it  is  met 
here — by  a  simple  objection  that  his  interest  does  not  appear 
n  the  record. 
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It  no  where  appears  in  the  record  that  Eppes,  the  named 
executor,  presented  the  will  for  probate,  and  if  he  did  not, 
there  cannot  be  the  slightest  objection  to  the  grant  of  admin- 
istration made  to  the  plaintiff  in  error,  and  much  less  to  his 
application  for  administration.  Under  a  general  application 
for  administration  a  special  grant  may  be  made;  and  if  all 
the  property  of  the  testator  is  not  conveyed  by  the  will,  there 
ought  to  be  a  special  administration  as  to  the  part  that  does 
not  pass  by  it,  if  there  has  been  no  executor  appointed,  or  if 
the  executor  or  executors  do  not  qualify.  If  the  executor 
qualifies,  he  is  entitled  to  and  bound  by  the  strong  implicaiion 
of  the  statute,  to  administer  on  the  entire  estate,  but  he  is  re- 
quired to  hold  the  undevised  real  and  personal  estate  in  trust 
for  the  distributees  or  next  of  kin  of  the  deceased  testator  or 
testatrix.  Cobby  327.  An  administrator  with  the  will  annex- 
ed, can  have  no  such  authority  by  the  law  or  the  will.  He 
can  have  it  but  by  grant  from  the  Ordinary  only,  and  that 
by 'special  grant 

The  will  in  this  case  has  been  caveated.  If  the  executor 
propounded  the  will  and  it  should  be  finally  established  on  his 
qualification,  the  letters  granted  to  Dean  should  be  superse- 
ded, and  the  executor  should  administer  the  entire  estate,  oth- 
erwise the  grant  should  stand. 

The  Court  erred  in  dismissing  the  application  of  plaintiff 
in  error  for  the  administration. 

Judgment  reversed. 
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JiMS£7  B.  Hunter,  plaintiff  in  error,  vs.  Joseph  E.  Blount, 

defendant  in  error. 


To  prove  a  Diploma  given  to  a  Physician  by  a  Medical  College  of  another  State, 
the  legal  existence  of  the  College  mast  be  produced. 

Complaint  on  account,  in  Schley  Superior  Court.  Tried 
before  Judge  Worrill,  at  August  Term,  1858. 

This  was  complaint,  on  an  account  for  medicinal  services 
rendered  by  Joseph  E.  Blount,  against  Jimsey  B.  Hunter. 

The  defendant  pleaded,  that  plaintiff  had  never  received  a 
license  to  practice  medicine  from  the  Medical  Board  of  the 
State  of  Georgia,  nor  a  Diploma  from  any  Medical  College 
in  the  United  States,  and  that  he  was  not  entitled  to  charge 
for  services  rendered  as  a  physician. 

Upon  the  trial,  plaintiff  proved  his  account  by  the  pro- 
duction of  the  book  of  original  entries ;  that  the  entries 
were  in  his  own  handwriting,  and  that  he  kept  no  clerk ; 
and  further  proved  by  two  witnesses  that  he  kept  correct 
books. 

Plaintiff  then  offered  in  evidence  his  Diploma,  or  a  parch- 
ment writing  purporting  to  be  a  Diploma,  from  the  Medical 
College  of  Philadelphia,  signed  by  certain  persons  as  Presi- 
dent, Vice  President,  and  other  officers  of  said  college,  with 
a  seal  bearing  the  name  and  inscription  of  the  Medical  Col- 
lege of  Philadelphia.  Said  parchment  writing  being  in  the 
Latin  language. 

The  defendant  objected  to  the  admission  in  evidence  of 
said  parchment,  unless  the  plaintiff  would  first  prove  that 
the  same  issued  from  the  Medical  College  of  Philadelphia, 
and  that  the  seal  attached  thereto,  and  the  signatures  of  the 
officers  were  genuine. 

The  Court  overruled  the  objection  and  admitted  the  Diplo- 
ma, without  such  proof,  and  defendant  excepted. 
Defendant  then  objected  to  the  said  parchment  going  to 
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the  jury  asevidence,  unless  the  writing  therein  was  transla- 
ted into  Euglish. 

The  Court  overruled  the  objection  and  let  the  parchment 
writing  go  to  the  jury,  without  being  translated,  and  defend- 
ant excepted. 

The  jury  found  for  the  plaintiff.  Whereupon  defendant 
tendered  his  bill  of  exceptions,  assigning  as  error  the  decis- 
ions above  excepted  to. 

BuLVDFOBD  &  Crawford,  for  plaintiff  in  error. 

Davis  &  Hudson,  contra. 

By  the  Court — McDonald,  J,  delivering  the  opinion. 

By  the  Act  of  February,  1854,  physicians  who  have  been 
graduated  by  any  Medical  College  in  the  United  States,  and 
have  Diplomas,  may  practice  medicine  and  charge  for  their 
services,  otherwise  they  cannot  without  a  license  from  the 
Board  of  Physicians  in  this  State,     To  the  plra  of  the  de- 
fendant in  the  Court  below,  that  the  plaintiff  was  not  a  licens- 
ed or  graduated  physician,  the  latter  in  reply  offered  in  evi- 
dence his  Diploma  from  the  Medical  College  of  Philadelphia. 
It  was  objected  to,  unless  the  plaintiff  would  show  that  the 
same  was  issued  from  a   Medical  College  of  the  United 
States,  and  was  duly  executed  by  the  proper  officers.     The 
Court  below  overruled  the  objection  and  admitted  it  in  evi- 
dence, and  error  is  assigned  on  this  ruling  of  the  Court. 
The  plaintiff  is  bound  to  prove  that  the  Diploma  which  he 
offered  was  given  by  a  college  existing  at  the  time,  and  the 
charter  or  act  of  incorporation  must  be  produced  for  that 
purpose.*    The  legal  existence  of  a  body  corporate  in  another 
State  cannot  be  recognized  here  without  proof. 

Judgment  reversed. 
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William  H.  Binion,  and  others,  plaintiffs  in  error,  vs.  Em- 
son  Miller,  administrator,  defendant  in  error. 

[1.]  If  an  administrator  manage  his  intestate's  estate  fairly  and  honestly,  but 
neglects  to  make  his  returns  so  as  to  exhibit  the  state  of  his  accounts  in  the 
Ordinary^s  oflice,  he  is  not  on  that  account,  liable  to  pay  a  higher  than  the 
ordinary  rate  of  iniercst  chargeable  against  an  administrator;  but  if,  on  de~ 
mand  of  a  distributee,  he  fails  or  refuses  to  make  a  full  exhibit  of  bis  accounts, 
aud  come  to  a  settlement,  he  subjects  himself  to  the  costs  and  expenses  of  a 
suit  which  his  default  may  have  made  necessary. 

[2.]  If  a  receipt  be  given  by  a  guardian  to  an  administrator  for  negroes  express- 
ed to  be  in  full  of  his  vtrard's  disiributive  share  of  the  estate,  and  it  is  insisted 
that  it  ist  exprei}f<ed  to  be  in  full,  because  all  other  accounts  were  balanced 
and  settled,  which  is  nevertheless  disputed  by  the  wards,  whether  the  receipt 
was  in  full  is  a  question  for  the  consideration  of  the  jury. 

[3.]  To  bind  infants  by  a  settlement  made  by  the  administrator  with  their  guar> 
dian.  it  must  be  a  full  and  final  settlement  without  fraud,  or  if  fraudulent,  the 
fraud  must  have  been  known  to  the  infants,  and  they  must  have  acquiesced 
for  the  period  of  the  statutory  bar. 

In  Equity,  from  Schley  county.  Tried  before  Judge 
Worrill;  and  motion  for  new  trial  refused,  at  August  Term, 
1858. 

This  was  a  bill  filed  by  William  H.  Binion,  and  Thomas 
M.  Bailey  and  wife,  against  Emson  Miller,  administrator,  in 
right  or  stead  of  his  wife,  of  the  estate  of  William  Binion, 
deceased,  late  of  Columbia  county.  The  bill  was  for  an 
account  and  distribution  of  said  estate;  complainants  Wil- 
liam H.  Binion  and  Mrs.  Thomas  being  the  children  of  in- 
testate, and  Miller,  ihe  defendant,  being  the  husband  of  the 
widow  of  deceased,  and  administrator  in  right  thereoC 

Defendant  answered  the  bill,  and  denied  that  he  had  any 
of  said  estate  in  hand  unaccounted  for;  that  the  same  had 
been  distributed  equally  between  defendant  in  right  of  his 
wife,  the  widow  of  the  intestate,  and  complainants,  whose 
share  upon  settlement  made  in  1836,  had  been  paid  and 
turned  over  to  their  guardian  and  a  receipt  in  full  taken  and- 
made  an  exhibit  to  the  answer. 
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It  appeared  that  William  Binion  the  intestate  died  in 
Columbia  county  in  the  year  1823;  that  his  widow  admin- 
istered on  the  estate  and  sold  some  of  the  same  to  pay  debts; 
that  in  1835,  she  intermarried  with  defendant,  then  of  Mon- 
roe county,  who  received  all  the  estate  of  deceased,  then  in 
the  hands  of  his  wife,  as  administrator  appointed  in  her 
right;  that  he  soon  afier  sold  all  the  perishable  property  and 
had  the  negroes  partitioned  between  complainants  and  him- 
self in  right  of  his  wife;  that  he  had  the  estate  transferred 
to  Monroe  county,  and  made  his  returns  to  the  Ordinary  of 
said  county;  that  on  the  21st  December,  1836,  defendant 
delivered  the  negroes  to  the  guardian  of  complainants,  Rob- 
ert Rozar,  and  took  from  him  receipts,  as  follows: 

**  Received  of  Emson  Miller,  administrator  in  right  of  his 
wife, of  the  estate  of  William  Binion,  deceased,  three  negroes, 
Sharlott,  Harriet  and  Dilsey,  valued  at  sixteen  hundred  dol- 
lars, and  allotted  to  William  Binion,  orphan  of  said  William 
Binion,  deceased,  as  his  distributive  share  of  the  estate  of 
said  deceased.  Said  negroes  being  received  by  me  in  full  of 
the  distributive  share  of  said  estate  due  said  orphan. 

December  21,  1836. 

(Signed,)  ROBERT  ROZAR,  Guardian  of 

Wm.  Binion. 

There  was  another  receipt  in  the  same  terms  and  words, 
of  same  date,  for  three  negroes,  valued  8lj675,  allotted  to 
Laura  Ann  Binion  (now  Mrs.  Bally.) 

It  further  appeared  that  a  negro  man  Jerry,  belonging 
to  said  estate,  and  mentioned  in  the  inventory  and  appraise- 
ment, had  been  sold  by  Mrs.  Binion  before  her  marriage  with 
defendant,  and  which  complainants  alleged  had  never  been 
accounted  for,  as  well  as  the  hire  of  some  of  the  other  ne- 
groes, and  the  proceeds  of  the  sale  of  the  perishable  proper- 
ty, monies,  &c.,  received  by  defendant,  and  by  his  wife  be- 
fore their  intermarriage;  and  that  all  that  had  ever  been 
received  by  complainant  was  the  negroes  mentioned  in  said 
receipts. 
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The  case  was  submitted  to  the  jury,  upon  the  bill  and 
amendments  thereto — the  answer  and  amended  answer, 
the  testimony  of  a  number  of  witnesses,  and  the  charge  of 
the  Court,  who  found  for  the  plaintiff  fifteen  hundred  and 
thiriy-eight  dollars  and  ninety-eight  cents. 

Whereupon,  defendant  moved  for  a  new  trial  upon  the 
following  grounds: 

1st  and  2d.  Because  the  verdict  was  contrary  to  law  and 
evidence. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
receipts  given  by  Rozar  the  guardian  of  complainants,and  read 
in  evidence  by  defendant,  were  for  the  negroes  mentioned 
therein,  and  for  nothing  else;  that  it  was  for  the  Court  to 
construe  the  receipts,  and  the  jury  were  bound  by  said  con- 
struction. 

4th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
they  believed  that  Mrs.  Binion  sold  Jerry  and  did  not  return 
and  account  for  the  price  or  sums  received  for  him,  and  that 
Milter  the  defendant,  did  not  settle  and  account  for  him,  they 
must  find  for  the  price  or  sum  received  by  her,  or  for  such 
part  thereof,  as  was  not  accounted  for,  with  interest:  That 
the  rule  as  to  interest  was  to  c^^mpound  every  six  years  at 
eight  per  cent., until  1845, then  at  seven  percent,  compound- 
ed every  six  years. 

5ih.  Because  the  Court  (when  requested  by  defendant's 
counsel,)  refused  to  charge  the  jury,  that  if  they  should  be- 
lieve that  a  settlement  of  the  administration  took  place  be- 
tween defendant  and  Rozar,  the  guardian,  that  their  forbear- 
ance to  make  a  demand  within  the  statutory  period,  is  evi- 
dence that  complainants  had  been  fully  paid,  or  that  they 
acquiesced  in  the  settlement. 

After  argument  upon  the  motion  for  a  new  trial,  the  Court 
granted  the  same,  on  the  ground,  that  the  Court  erred  in  its 
charge  to  the  jury,  as  to  the  rule  to  be  adopted  by  them  in 


MACON,  JANUARY  TERM,  1859.  81 


Binion  et  al.  vs.  Miller,  admV. 


<:ompating  interest,  (as  set  forth  in  the  4th  ground  for  a  new 
trial,)  and  on  no  other  ground. 

To  which  decision,  complainants  except  and  assign  the 
^ame  as  error. 

B.  Hill,  for  plaintiffs  in  errror. 

Smith  &  Pou ;  and  Blanpord  &  Crawford,  contra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

There  were  five  distinct  grounds  on  which  the  defendant 
in  the  Court  below  moved  for  a  new  trial.  The  two  first 
grounds,  1st.  that  the  verdict  of  the  jury  was  contrary  to  evi- 
dence, and  2d,  that  it  was  contrary  to  law  may  be  put  in 
one,  neither  of  which  will  it  be  necessary  for  this  Court  to 
consider  further  than  they  may  be  involved  in  the  other 
grounds.  The  Court  below  granted  a  new  trial,  on  the  sin- 
gle ground,  that  the  charge  to  the  jury  on  the  subject  of  in- 
terest was  contrary  t^  law.  The  assignment  of  error  is  spe- 
cial that,  a  new  trial  ought  not  to  have  been  granted  on  that 
ground.  For  the  defendants  in  error,  it  is  insisted,  that  if 
the  Court  in  granting  a  new  trial  on  that  special  ground  erred, 
yet  if  there  are  other  grounds  in  the  motion  on  which  it 
ought  to  have  been  granted,  the  judgment  of  the  Court  be 
low  should  be  affirmed.  We  will  examine  the  several 
grounds  in  the  motion  with  the  exception  already  stated. 

[1.]  I  will  first  refer  to  that  on  which  the  presiding  Judge 
in  the  Court  below  gran  ted  a  new  trial.  The  Cou  rt  charged  the 
jury  that,  if  they  believed  Mrs.  Binion  sold  Jerry  and  did  not 
return  an  account  for  the  price  or  sum  received  for  him,  and 
that  the  defendant  Miller  did  not  settle  and  account  for  him, 
they  must  find  for  the  price  or  sum  received  by  her,  or  for 
such  part  thereof  as  was  not  accounted  for,  with  interest ; 
that  the  rule  as  to  interest  was  to  compound  every  six  years 
<at  eight  per  cent  until  1845,  then  at  seven  per  cent,  com- 
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pounded  every  six  years.  The  statute  of  1847,  Cobb  336, 
prescribes  the  rate  at  which  interest  shall  be  computed 
against  executors,  administrators  and  guardians,  but  the  rule 
thereby  established  applies  to  cases  in  which  they  are  guilty 
of  no  misappropriation  of  the  trust  fund  in  their  hands,  or 
of  conduct  which  subjects  them  to  the  imputation  of  wrong 
or  fraud  Whether  the  charge  was  right,  depends  on  the  biU, 
answer  and  proofs.  The  administratrix  had  charged  herself 
with  the  negro  Jerry,  in  the  appraisement,  and  was  therefore 
guilty  of  no  fraud  or  concealment  in  withholding  from  the 
record  that  evidence  of  her  liability.  She  charged  herself 
with  him.  It  is  true  she  ought  to  have  charged  herself  with 
the  price,  when  he  was  sold,  and  to  have  accounted  for  that 
price  according  to  the  facts  of  the  case  in  her  return;  but  if 
she  acted  honestly  in  the  matter,  and  did,  in  the  manage- 
ment of  the  estate,  dispose  of  the  proceeds  of  the  sate,  or 
suffered  an  inevitable  loss  of  a  part  of  the  money  arising 
from  the  sale,  in  a  manner  that  the  Ordinary  ought  to  have 
passed  the  accounts,  if  they  had  been  regularly  and  special- 
ly presented  in  his  Court,  then  the  defendant  ought  not  to 
be  subject  to  the  harsh  rule  for  computing  interest  which  is 
applied  to  cases  only  in  which  a  trustee  departs  from  special 
directions  under  which  he  holds  a  trust,  as  where  a  will  di- 
rects the  fund  to  be  accumulated,  or  where  ihe  fund  is  mis- 
managed. But  for  the  mere  omission  to  make  a  return  of 
honest  and  upright  management,  she  ought  not  to  be  held 
to  such  an  account.  But  the  cestui  que  trust  ought  not  to 
be  injured  by  the  neglect  of  a  trustee  to  make  regular  and 
explicit  returns  according  to  law;  and  therefore,  when,  un- 
der such  circumstances,  if  the  cestui  que  trust  calls  on  his 
trustee  for  a  settlement,  and  he  refuses  to  or  cannot  make  a 
full  and  fair  exhibit  of  his  trust  accounts,  a  Court  of  Chan- 
cery ought,  and  I  apprehend  would  hold  him  accountable 
for  costs  and  expenses  of  a  litigation  occasioned  and  made 
necessary  by  his  default.  If  the  charge  had  been  given  with 
these  qualifications,  it  would  have  been  right;  we  think  that 
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the  presiding  Judge  in  reconsidering  and  overruling  his 
chaige,  is  sustained  by  our  former  interpretation  of  the  law« 

[fL]  I  will  return  now  to  the  third  ground  taken  in  the 
motion  for  a  new  trial ;  that  the  Court  erred  in  charging  thd 
jniy  that  the  receipts  given  by  Rozar  the  guardian  of  com- 
plainants, and  read  in  evidence  by  defendant,  were  for  the 
n^Toes  mentioned  therein,  and  for  nothing  else ;  that  it  was 
for  the  Coun  to  construe  the  receipts  and  the  jury  were  bound 
by  the  construction.  If  the  Court  did  so  charge,  we  think  it 
*was  error.  The  terms  of  the  receipts  are  certainly  broad 
enough  to  embrace  a  final  settlement  of  the  estate,  and  it  was 
insisted  on  the  part  of  the  defendant  that  the  entire  estate 
was  settled  with  the  guardian,  and  that  on  that  settlement, 
the  receipts  were  given.  This  was  disputed  by  the  com- 
plainants, and  there  was  therefore  an  issue  between  the  par- 
ties on  that  subject  There  was  also  conflicting  evidence  as 
to  the  settlement,  and  the  whole  subject  ought  to  have  been 
submitted  to  the  jury.  There  can  be  no  doubt,  that  the 
weight  of  the  evidence  in  regard  to  the  acts  of  the  commis- 
sioners is  that  they  were  appointed  to  divide  the  negroes  on- 
ly, belonging  to  the  estate,  and  that  they  did  no  more  than 
to  divide  them. 

The  original  answer  of  the  defendant  states  that  the  com- 
missioners were  appointed  to  divide  the  negroes.  The  record 
from  the  Court  of  Ordinary  of  Monroe  county,  shows  that 
the  commissioners  were  sworn  and  divided  the  negroes,  and 
shows  the  share  apportioned  to  each  distributee ;  and  it 
shows,  moreover,  that  they  divided  nothing  more.  The  an- 
swer says  further,  that  the  defendant  had  settled  fully  with 
the  guardian  concerning  the  estate,  but  exhibits  no  proof  of 
it,  except  what  is  contained  in  the  receipt  for  the  negroes, 
and  the  receipts  say  that  the  negroes  are  in  full  of  the  dis- 
tributive shares  of  the  estate  due  the  wards  respectively.  It 
is  just  such  a  receipt  as  would  probably  have  been  given,  if, 
as  to  everything  else,  accounts  were  fully  balanced  between 
the  administrator  and  the  wards,  as  the  administrator  con- 
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tends  it  was,  after  retaining  a  small  balance  in  his  hand  due 
by  him  to  them,  for  the  difference  between  their  lots  of  ne- 
groes, and  the  lot  coming  to  him  in  right  of  his  wife.  It  is 
susceptible  of  such  construction.  I  do  not  say  that  the  jury 
are  so  to  construe  it,  but  the  question  is  to  be  submitted  to 
the  jury,  whether  the  receipt  was  for  a  full  and  final  settle- 
ment of  the  estate  between  the  guardian  and  ward. 

[3.]  We  do  not  think  that  the  Court  ought  to  have  charg- 
ed the  jury  as  requested  by  the  defendants  counsel,  if  the 
request  was  as  stated  in  the  last  ground  in  the  motion  for  a 
new  trial.  The  settlement  to  have  bound  these  defendants 
in  error,  must  have  been  full  and  final,  without  fraud  or  con- 
cealment, or  if  it  was  not  full  and  final,  and  without  fraud 
or  concealment,  it  must  have  been  known  by  the  defendants 
in  error,  that  it  was  not  full  and  final,  but  that  the  plaintiff 
in  error  claimed  it  to  have  been  full  and  final,  and  that  they 
I  acquiesced  in  it  for  the  period  of  the  statutory  bar  after  they 
!  arrived  at  the  age  of  twenty-one  years ;  and  if  the  fraud,  if 
\  any,  was  known  to  them,  and  acquiesced  in,  for  the  Uke  peri- 
Npd,  after  they  attained  majority,  they  were  bound  by  it. 
There  are  facts  in  the  case  which  ought  to  be  considered  al- 
so, in  determining  on  the  legality  of  this  request,  as  applica- 
ble to  them.  It  was  a  long  time  after  the  alleged  settlement 
took  place,  that  this  suit  was  instituted,  and  the  administra- 
tors had  not  been  dismissed  from  the  administration ;  the 
answer  of  plaintiff  in  error  shows  that  he  still  holds  the  title 
of  his  intestate  for  a  tract  of  land  drawn  by  his  intestate, 
which  has  not  been  distributed ;  he  answers  that  he  was 
paid  the  difference  between  the  value  of  his  lot  of  negroes 
and  the  lots  of  the  other  distributees  of  the  estate  by  retain- 
ing a  balance  which  he  owed  them,  while  the  guardian  de- 
poses, that  he  paid  this  difference  in  cash;  he  puts  up  a  claim, 
to  some  extent,  for  the  board,  clothing  and  education  of  de- 
fendants in  error,  while  the  answer  and  exhibits,  show  that 
these  expenses  were  paid  by  the  common  property  of  the 
estate ;  the  answer  says  in  substance,  that  the  produce  made. 
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over  and  above  the  cotton^  was  not  more  than  sufficient  to 
support  the  children.  I  will  not  go  farther.  But  these  things 
show  that  the  request  as  asked  of  the  Courts  ought  not  to 
have  been  given  in  charge  to  the  jury^  without  explanations 
of  the  legal  principles  to  which  these  fects  and  circumstan- 
€68  appliedj  and  which  ought  to  have  led  to  a  material  quali-* 
fication  of  the  request  That  the  Court  refused  to  give  that 
Xeq;ae8^  as  submitted^  in  charge  to  the  Jury,  was  not  a  ground 
for  granting  a  new  trial,  and  there  was  no  error  cemmitted 
Sn  jrefbsing  it  on  that  ground. 

Judgment  affirmed. 


— »l— *i»—    !■    II    I       ■■.■■  —  ■Ol    ■  11      ■  ll 


UluI  IX  Hnv£s,  plaintitf  in  error,  vs.  Elijah  RosseA,  and 

others,  defendants  in  error. 

Jin  affidavit  lUed  under  what  is  usually  termed  the  Pauper  Act  is  not  traversi- 

In  Equity,  from  Harris  county.  Decision  by  Judge  Wor- 
xzLL,  at  October  Term,  1858. 

This  was  a  bill  filed  by  Elijah  Rosser,  and  others,  against 
Ellas  D.  Hines,  for  discovery,  account,  and  distribution. 

Upon  the  trial,  the  jury  found  for  the  complainants  9^)917 
56,  and  the  defendant  Hines,  being  dissatisfied  with 
said  verdict,  entered  an  appeal,  and  made  affidavit,  as  requir- 
ed by  law,  that  he  was  advised  and  believed  that  he  had  a  good 
cause  of  appeal,  and  that  owing  to  his  poverty,  he  "  is  una- 
ble to  give  the  security  required  by  law,  in  cases  of  appeal." 
This  was  at  April  Term,  1857.  The  case  was  continued  at 
October  Term,  1857,  and  at  April  Term,  1S5S,  by  the  defend- 
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ant  At  October  Term^  1858,  counsel  for  complainants 
moved  to  dismiss  the  appeal,  suggesting  that  defendant's 
affidavit,  that  he  was  not  able  from  his  poverty  to  give  secu- 
rity, was  not  true,  and  tendered  an  issue  to  prove  and  verify 
said  allegation.  Defendant  objected  to  joining  issue  on  said 
suggestion,  on  the  ground,  that  such  issue  was  illegal  and 
unauthorized  by  law. 

The  Court  overruled  defendant's  objection,  and  ordered 
said  issue  to  be  made  up.  To  which  decision,  defendant 
excepted.  , 

Said  issue  being  made  up,  under  protest  by  defendant,  he 
then  proposed  that  the  issue  be  tried  by  the  Court.  This 
the  Court  refused  to  do,  but  ordered  the  issue  to  be  tried  by 
the  petit  jury.     To  which  order,  defendant  excepted. 

A  jury  being  thereupon  empanneled  to  try  said  issue,  the 
the  same  was  continued  on  motion  of  defendant 

After  the  trial  of  said  issue  was  continued,  the  following 
order,  upon  motion  by  complainant's  counsel,  was  taken  and 
entered  on  the  minutes : 

Elijah  Rosser,  and  others,   ^ 

vs.  >  Bill,  &c. 

Elias  D.  Hines.  J 

The  complainants  having  tendered  an  issue  on  the  truth  of 
the  affidavit  of  defendant,  on  entering  an  appeal  in  this  case^ 
and  the  defendant's  counsel  having  objected  to  joining  in  said 
issue,  after  hearing  argument,  it  is  ordered,  that  the  objec- 
tions so  taken  be  overruled,  and  that  defendant  join  in  said 
issue. 

To  the  passing  of  which  order,  defendant  excepted.  And 
thereupon  tenders  his  bill  of  exceptions,  assigning  as  error 
the  foregoing  rulings,  orders  and  decisions. 

Ingham  &  Russell,  for  plaintiff  in  error. 
Ramskt  and  DouoHxaTT,  contra. 
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By  the  Court — McDonald^  J.  delivering  the  opinioiL 

An  affidavit  to  obtain  an  appeal  under  what  is  usually 
called  the  Pauper  Act,  is  not  traversible.  Men's  circumstan-^ 
ces  are  best  known  to  themselves,  but  the  community  are 
aware  that  often  men  in  possession  of  large  property  are 
embarrassed  to  an  amount  more  than  its  value,  and  yet  if 
might  be  difficult  to  adduce  proof  from  all  the  quarters  from 
Tivhicb  it  must  come,  to  establish  the  fact  before  a  jury.  Metf 
in  such  circumstances  cannot  give  security,  if  they,  as  every 
honest  man  ought  to  do,  disclose  their  actual  condition  to^'the 
persons  to  whom  they  apply  to  become  their  security. 

If  a  party  swears  falsely  to  obtain  an  appeal,  he  may  be 
indicted  for  perjury. 

Judgment  reversed. 

Judge  Bbskoig  did  not  preside  in  this  case. 


John  H.  Brtak,  plaintiff  in  error,  vs.  Alfred  L.  Acee,  Til- 
HAN  H.  Mahone  and  Joseph  D.  Brooks,  defendants  in 
error. 

If  Uie  Court  charge  the  jury  in  an  action  of  trespass,  that  if  they  should  belidTa^ 
under  evidence,  that  the  plaintiffs  were  entitled  to  exemplary  damages*  \l 
was  in  their  discretion  to  find  any  amount  not  exceeding  the  amount  laid  !• 
the  declaration,  it  is  error,  provided  the  amount  laid  in  the  declaration  wasfo 
Uett,  if  ibund,  as  to  show  prejudice  or  partiality  on  the  part  of  the  jurf* 
Such  a  charge,  in  such  a  cas«,  is  calculated  to  exert  an  improper  ioflueao^ 
on  the  jury,  and  is  wrong  in  itself. 

Trespass,  vi  et  armis.    Tried  before  Judge  Worrill,  iH 
Talbot  Superior  Court,  September  Term,  1858. 
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This  was  an  action  of  {trespass^  brought  by  the  defendants 
in  error,  as  trustees  of  Jackson  Academy,  ^in  the  county  of 
Talbot,  against  the  plaintiff  in  error. 

The  declaration  alleged,  that  the  plaintiff  in  error,  on  the 
itoeenth  day  of  January,  in  the  year  1855,  broke  into  th^ 
fcbool-house  of  defendants  in  error,  .situated  on  part  of  lot  of 
Und  number  42,  in  the  2Sd  district  of  Talbot  county,  and 
tore  down  said  school*house,  and  carried  away  the  materi-^ 
•Is,  and  converted  them  to  his  own  use.  Damages  were  laid 
it  two  thousand  dollars. 

On  the  trial  of  the  case,  plaintiffs  in  the  Court  below  offer* 
^  tLS  a  witness,  Nathaniel  %Sthen,  who  testified  that  he  wa^ 
tooaerly  the  owner  of  the  land  on  which  the  house,  the  sub«> 
Jectof  diis  suit,  was  situated  j  has  known  the  house  for  near«> 
ly  twenty  years ;  it  had  been  used  for  academical  purposes  • 
badlieard  of  a  school  being  made  up  to  be  kept  \n  said  house^ 
Ift  the  year  1855.  The  last  time  witness  8a\^  the  house  was 
ill  the  year  1S53;  it  was  then  worth  one  hundred  and  fifty 
or  two  hundred  dollars.  Sold  to  defendant,  Bryan,  the  whol» 
of  iot  of  land  number  42,  in  the  23d  district  of  Talbot}  gave 
defendant  notice,  at  the  time  he  sold  said  lot,  that  witness  had 
previously  made  a  deed  to  two  acres,  on  which  the  schooK 
bouse  was  situated,  to  the  trustees  of  the  same ;  that  by  said 
previous  deed  the  two  acres  belonged  to  the  trustees  as  long 
as  they  continued  to  use  the  house  for  academical  purposes ;. 
but  when  they  ceased  so  to  use  it,  the  land  was  to  revert  to 
witness,  but  the  hotise  and  improvements  were  to  be  the 
property  of  the  trustees.  The  reason  why  witness  did  not 
except  said  two  acres,  in  his  deed  to  Bryan,  was,  that  he 
thought  the  trustees  might,  at  some  future  day,  cease  io  use 
the  house  for  academical  purposes,  and  he  was  willing  that 
Bryan  should  then  have  the  reversion. 

Plaintiffs  then  introduced  and  read  in  evidence,  a  deed 
made  on  the  15th  day  of  October,  1839,  by  Nathaniel  Athen 
10  R.  6.  Crittenden,  Peter  F.  Mahone,  Samuel  Fuller,  Wil- 
liam T.  Holmes,  A.  L.  Acee,  Daniel  Owen  and  Nathaniel 
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AtheDj  trustees  of  Bellvue  Academy,  conveying  the  aforesaid 
two  acres  of  lai^d  to  the  said  trustees  and  their  successors  in 
office  forever^  in  fee  simple,  ^  except  with  this  condition^  that 
'wben  the  said  trustees  or  their  successors  in  office  cease  to 
Qae  said  bargained  premises  for  academical  purposes,  then 
Ae  mid  premises  to  revert  back  to  said  Athen^  or  his  heirs^ 
fte,  €zcept  the  improvements  on  said  premisest,'^ 

^laiBtiflBi  then  proved  by  one  .Ssa  Teal,  that  defendant 
took  down  andcanied  away  the  house  early  in  the  year  1855,. 
fmd  oceapied  it  as  a  residence  for  his  family.  The  patrona 
<if  tbeachool  were  put  to  some  inconvenience  by  the  remo* 
^d  0f  the  housa 

James  Barr  testified,  that  the  hcmse  was  ta^en  down  early^ 
In  1855]  the  school  which  had  been  made  up  was  ^'  delayed 
fioBi  going  on''  for  nearly  two  months;  there  had  been  ^  di^ 
^^isioD  of  opinion  in:the.iiei^borhood  as  to  whether  the^ 
school  should  bp  kept  in  this  house  or  at  the  Fresbyteriaa 
Chnreh  near  it  j  thinks  the  church  would  have  been  more 
central;  the  house  when  torn  down  was  in  a  dilapidated 
condition. 

THbnan  H.  MaAone  testified,  that  a  school  had  been  ma^o 
up  to  commence  the  week  after  the  house  was  taken  down ;: 
Hobert  Bryan  was  an  applicant  for  the  school ;  John  W.  Do- 
pier was  to  teach  it ;  the  school-house  was  worth  two  hun- 
dred  dollars ;  the  patrons  had  to  wait  a  month  or  six  weeks 
for  a  house  in  which  to  hold  the  school ;  after  which  time  it 
was  kept  in  a  building  attached  to  the  Presbyterian  Church ;. 
permission  to  teach  in  said  building  was  given  as  soon  as  it 
was  applied  for ;  some  of  the  patrons  wished  to  move  the 
house  that  was  torn  down  to  a  more  eligible  situation. 

Affred  L.  Acee  testified,  that  the  house  when  torn  down 
was  worth  two  hundred  and  fifty  dollars. 

Defendant  then  offered  and  read  in  evidence,  a  deed  made 
by  Nathaniel  Athen  to  defendant,  Bryan,  dated  7ih  January, 
1853,  and  conveying  lot  of  land  number  42,  in  the  23d  dis- 
trict of  Talbot 
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Defendant  then  proved  by  Staten  Fuffordy  that  he  was 
present  when  the  house  was  taken  down ;  it  was  badly  de» 
cayed ;  the  shingles  were  rotten ;  both  ends  of  the  house  were 
open,  having  not  more  plank  in  them  than  would  have  closed 
up  one  end ;  the  sills  were  decayed^  the  windows  all  out,  and 
the  floor  decayed  and  broken ;  the  house  when  taken  down 
Vas  worth  seventy-five  or  one  hundred  dollars. 

Defendant  then  introduced  WUliam  T.  Holmes  who  testi- 
fied^ that  he  was  present  when  the  house  was  taken  down; 
thinks  it  was  worth  from  thirj;y  to  one  hundred  dollars;  for 
ten  years  before  it  was  taken  down,  it  was  used  for  academir 
cal  purposes  not  more  than  one-third  or  one-half  of  the  time. 

Robert  Bryan  testified'^  that  when  the  house  was  takea 
down  it  was  not  fit  to  be  used  a^  a  school-house ;  no  school 
was  kept  in  it  in  1854 ;  it  was  worth  when  taken  down  about 
one  hundred  dollars. 

Here  the  testimony  closed^  and  the  Court  instructed  the 
jury,  among  other  things,  that  damages  were  either  actual  or 
exemplary,  and  stated  to  them  the  meaning  of  the  terms  oc- 
tual  and  exemplary  damages.  The  Court  then  charged  them 
that,  in  a  case  like  this,  they  might  find  both  actual  and  ex- 
emplary damages ;  that  the  object  of  the  law,  in  allowing  the 
jury  to  give  exemplary  damages,  was  to  deter  those  who  had 
violated  the  law  from  violating  it  again ;  and  also,  to  make 
their  punishment  a  warning  to  others.  That  they  should  ex- 
amine the  facts,  and  determine  whether  the  defendant  should 
be  made  to  pay  exemplary  damages ;  that  if,  from  the  facts^ 
they  should  believe  the  plaintifls  were  entitled  to  exemplary 
damages,  then  the  law  left  it  to  their  discretion  to  say  what 
the  amount  should  be,  and  they  could  find  any  amount 
they  thought  proper,  provided  they  did  not  go  beyond  the 
amount  claimed  in  the  declaration.  That  they  should  exer- 
cise this  discretion,  not  capriciously,  but  with  prudence  and 
wisdom ;  that  inasmuch  as  it  was  admitted  that  defendant 
<ook  down  the  house,  they  should  look  to  the  quo  animo 
with  which  it  was  done ;  that  if  they  should  believe  he  knew 
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the  house  was  not  his  own^  that  it  was  not  conveyed  to  him 
in  Athen's  deed,  and  that  when  the  trustees  ceased  to  use 
the  land  the  house  was  to  remain  theirs  ^  that  if  they  should 
fiirthei  believe  defendant  tore  down  the  house  in  a  spirit  of 
lecklessness,  in  utter  disregard  of  the  rights  of  plaintiffs,  then 
plaintifis  ought  to  have  exemplary  damages.  But  if  they 
should  believe,  from  the  evidence,  that  the  school-house  was 
not  defendant's  property,  that  it  did  not  pass  to  him  und^r 
Athen's  deed,  but  that  he  made  a  mistake  and  tore  it  down 
supposing  it  was  'his  own  property,  then  they  ought  not  to 
^ve  exemplary  damages. 

The  jury  found  a  verdict  iu  favor  of  plaintiffs,  for  five  hun- 
dred and  sixty-seven  dollars  damages,  with  costs  of  suit. 

At  the  same  Term,  defendant  moved  for  a  new  trial,  oh 
the  following  grounds : 

1st.  Because  said  verdict  is  contrary  to  law. 
'  2d.  Because  the  damages  found  by  said  verdict  are  ex- 
cessive. 

3d.  Because  said  verdict  is  contrary  to  evidence. 

4th.  Because  the  Court  erred  in  the  foregoing  charge  to 
the  jury. 

On  hearing  the  motion  for  a  new  trial,  the  Court  overruled 
the  same,  and  defendant  excepted. 

Smith  &  Pou,  for  plaintiff  in  error. 
Bethune;  Perrtman,  con/ro. 

By  the  Court. — ^McDonald  J.  delivering  the  opinon. 

We  consider  the  damages  given  by  the  jury,  in  this  case^ 
high,  under  the  evidence ;  but  we  do  not  consider  them  so 
excessive  as  to  warrant  the  inference  of  partiality,  prejudice, 
or  corruption  on  the  part  of  the  jury  who  rendered  the  ver- 
dict, especially  under  the  charge  of  the  presiding  Judge. 
The  damages  are  laid  in  the  declaration  at  two  thousand 
dollars.     The  highest  value  of  the  house  which  had  h^u 
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torn  down  and  removed,  proven  by  any  witness,  was  two 
hundred  and  fifty  dollars ;  the  lowest  value  from  thirty  to  one 
hundred  dollars.  A  verdict  for  two  thousand  dollars,  under 
the  evidence,  would,  in  our  judgment,  have  been  excessive^ 
^nd  yet  the  Court  charged  the  jury  that  if  they  should  believe 
theplaintifis  were  entitled  to  exemplary  damages,  the  lavr 
left  it  to  their  discretion  <^  to  say  what  the  amount  should  be, 
And  they  could  find  any  amount  they  thought  proper,  provi- 
ded Ihey  did  not  go  beyond  the  amount  claimed  in  the  dec* 
laration.'^  We  must  suppose  that  this  c];iarge  of  the  Court 
exerted  an  infiuence  over  the  mind  of  the  jury,  as  to  the 
amount  of  damages,  especially  when  they  found  a  verdict  for 
more  than  double  the  value  of  the  property,  proven  by  any 
witness.  Believing  that  the  chaige  of  the  Court  wa?  wrong, 
ftndtotheinjuryof  the  party,  we  are  bound  to  grant  a  ne^ 
trial  In  all  other  respects,  we  think  the  chaise  was  unex- 
ceptionable, at  least  it  was  so  in  the  opinion  of  two  of  the 
members  of  the  Court 


Judgment  reversed 


Paul  J*  Semmes,  et  al,  plaintiffs  in  error,  vs.  Rakdolph  L. 

MoTT,  et  al,  defendants  in  enor. 

[1.]  Several  creditors  of  an  insolvent  corporation  nay  unite  in  the  same  bill  to 
charge  the  stookholders,  u-ho  were  also  directors,  for  fraudulently  abstract- 
ing the  capital  stock  of  the  bank ',  and  the  bill  is  not  objectionable  to  tbft 
charge  of  a  misjoinder  of  both  complainants  and  defendants. 

[2.]  It  is  premature  to  move,  at  the  second  Term,  to  dismiss  a  bill  fbr  want  of 
prosecution,  before  all  the  defendants  are  served,  and  while  a  demurrer  to 
the  bill  is  still  pending  at  the  instance  of  those  who  are  served* 

{3.]  A  complainant  at  equity  who  has  sued  at  law  upon  the  same  demand,  can- 
not be  compelled  to  elect  in  which  form  he  will  prosecute  his  rights,  until 
after  the  defendant  has  filed  his  answer. 
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In  Equity,  in  Mucogee  Superior  Court.  Decision  by  Judge 
'WoBBiLL,  at  November  Term,  1858. 

This  was  a  bill  in  equity  filed  by  Randolph  L.  Mott,  and 
others,  against  Paul  J.  Semmes,  and  others. 

By  consent  of  parties  in  open  Court,  the  demurrer  filed  to 
the  bill,  and  the  motions  submitted  by  defendant,  Semmes, 
were  ai^ed  and  decided  together. 

The  demurrer  was  filed  to  said  bill  by  Paul  J.  Semmes,  on 
the  grounds: 

1st  That  there  was  no  equity  in  the  bill. 

2d.  That  there  was  a  misjoinder  of  complainants. 

Sd.  That  there  was  a  misjoinder  of  defendants — which  de- 
murrer was  filed  at  the  return  Term  of  said  bill,  and  a  notice 
thereof  given  to  complainants,  and  is  a  part  of  the  record. 
The  Court  overruled  the  demurrer  on  all  the  grounds  there- 
in mentioned,  and  to  this  ruling  and  judgment  of  the  Court, 
Paul  J.  Semmes  excepted,  and  now  assigns  the  same  as  error. 

The  first  motion  wa/one  made  by  said  Semmes,  to  dis- 
miss the  bill  of  complainants  for  want  of  prosecution;  and  in 
connection  with  this  motion  it  was  shown  that  the  bill  was 
returned  to  the  May  Term,  1858,  of  said  Court,  and  Semmes 
and  B.  A.  Thornton  were  served,  and  that  no  steps  had  been 
taken  to  serve  the  bank,  or  the  other  two  defendants ;  no  no- 
tice  having  been  given  complainants,  except  a  verbal  notice. 
The  Court  overruled  this  motion,  and  to  this  ruling  and  judg- 
ment said  Semmes  then  and  there  excepted,  and  now  assigns 
the  same  for  error. 

The  next  motion  was  made  by  Semmes,  to  compel  the  Co- 
lumbus Omnibus  Company,  and  R.  L.  Mott,  the  complain- 
ants to  said  bill,  to  elect  whether  they  would  proceed  at  law 
or  equity;  and  in  connection  with  this  motion,  it  was  shown 
that  these  two  complainants  had  actions  pending  in  said 
Court  at  law,  by  process  of  garnishment  against  Semmes,  for 
the  same  claim  or  demand  which  the  bill  seeks  to  recover. 
The  Court  also  overruled^this  motion,  to  which  ruling  and 
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judgment  of  the  Court,  said  Semmes  then  and  there  except- 
ed, and  now  assigns  the  same  for  error. 

Johnson  &  Sloan,  for  plaintiffs  in  error. 

Wm.  Dougherty,  contrcu 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

[1.]  As  to  the  misjoinder  of  both  complainants  and  defend- 
ants in  this  case,  which  is  an  objection  to  parties,  we  hardly 
think  the  exception  well  taken.  A  decree  can  be  so  framed 
as  to  protect  the  rights  of  all  concerned.  Suppose  the  de- 
mand of  one  complainant  be  $2,000,  of  another  1^1,000,  and 
of  a  third  |I500,  and  one  of  the  defendants  be  held  liable  for 
112,000,  another  $1,000,  and  the  third  (500;  the  decree  can 
be  so  moulded  as  that  each  complainant  shall  recover  his 
proportionate  part  of  these  several  sums.  To  sue  jointly,  and 
defend  jointly,  is  the  best  for  all  concerned,  where  it  can  be 
done.    We  see  no  insurmountable  obstacle  in  this  case. 

[2.]  The  bill  in  this  case  was  riled  to  the  May  Term  of 
the  Court,  1858.  Some  of  the  defendants  resided  out  of  the 
State;  and  all  the  parties  had  not  been  served  at  the  Novem* 
ber  Term  ensuing,  when  these  several  motions  were  made. 
Ail  the  defendants  are  proper  parties.  They  are  not  all 
necessary  or  indispensable  parties.  Those  that  were  serv- 
ed filed  a  demurrer,  which  was  then  pending  and  undis- 
posed of.  A  motion  to  dismiss  the  bill  for  want  of  prosecu- 
tion, under  these  circumstances,  was  obviously  premature. 
It  is  true  that,  under  Mr.  Stubbs'  bill  of  1857,  to  regulate 
proceedings  in  equity  causes,  more  diligence  is  required  to 
speed  suits  in  chancery.  That  measure  took  effect  in  April, 
1858,  and  consequently,  this  case  falls  within  it;  still  it  con- 
tains no  provision  which  would  justify  this  application. 

It  is  insisted  that  an  application  of  this  sort  must  always 
be  preceded  by  a  motion  to  show  cause.  But  we  apprehend 
the  motion  itself  is  in  the  nature  of  a  rule  nisi.    And    of 
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course  the  opposite  party  must  be  allowed  an  opportunity  to 
show  cause  before  a  judgment  is  rendered. 

[3.]  A  third  motion  was  made  in  this  cause,  to  compel 
two  of  the  complainants,  who  were  proceeding  at  law,  to  en- 
force the  same  claims,  to  elect  in  which  form  they  would 
prosecute  their  rights. 

The  English  rule  is  never  to  compel  an  election  until  the 
answer  of  the  defendant  is  filed.  It  may  be  replied,  that  the 
defendant  can  be  made  to  answer  here  at  law ;  and  there- 
fore, the  reason  for  this  chancery  rule  no  longer  exista  And 
this  is  true.  Still  we  are  not  prepared  to  hold  that  this  ne- 
cessarily abrogates  the  old  practice.  Under  Mr.  Stubbs'  bill, 
(Pamphlet  Acts,  1857,  p.  106,)  the  complainant  may  compel 
the  defendant  to  testify  on  the  stand,  notwithstanding  he  has 
filed  his  answer.  In  other  words,  he  is  entitled  to  both  exam- 
inations. 

The  converse  of  the  proposition  should  hold,  namely:  that 
to  be  examined  orally,  as  a  witness  at  law,  does  not  necessa- 
rily dispense  with  an  answer  in  equity,  to  procure  which,  to 
be  used  as  evidence  at  law,  is  the  reason  for  the  rule  requi-^ 
ring  the  answer  in  equity  to  be  filed  before  the  complainant 
will  be  put  upon  his  election. 

As  to  the  want  of  equity  in  the  bill,  my  brother  Beit- 
kino  and  myseli  cannot  concur  in  rendering  a  judgment* 
And  our  colleague  not  presiding  in  the  case,  on  account  of 
sickness,  we  have  directed  the  Clerk  to  certify  this  fact  to  the 
Circuit  Court 

Judge  McDo?iALD,  on  account  of  illnessi  did  not  preside  in  this  case. 
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Benj.  T.  Russell^  plaintiff  in  error,  vs.  Elizabqth  A.  Keab- 

NET,  defendant  in  error. 

(!.]  The  acts  of  Congress  of  1790,  and  1S04,  providing  for  the  admissibilty  of 
exempli^cations  of  records,  &c.,  do  not  extend  to  the  case  of  exemplificatioa 
of  the  record  of  a  private  writing  recorded  under  a  registry  law. 

(2.]  A  party  has  no  right  to  complain  that  evidence,  is  admitted  after  the  close 
of  the  evidence,  unless  he  is  less  prepared  to  meet  it  when  admitted,  thaa  he 
would  have  been  had  it  been  admitted  at  the  proper  stage  of  the  triaL 

£3.]  That  an  estate  is  giren  to  A.  for  life,  or  years,  and,  to  B.  in  remainder,  does 
not  make  A.  the  trustee  of  B.  as  to  B's  remainder. 

[4.]  In  trover  by  one  having  a  partial  interest  in  the  chattel  converted,  he  can 
recover  only  an  equivalent  for  his  interest. 

(5.]  The  doctrine,  that  a  voluntary  conveyance  must  yield  to  a  subsequent  con- 
veyance founded  on  valuable  consideration,  applies  only  where,  both  convey- 
ances are  made  by  the  same  person. 

[6.]  If  the  Will  requires  the  executor  to  divide  the  negroes  of  the  estate,  into 
shares,  and  to  give  the  shares  to  the  legatees,  and  he  gives  a  negro  to  a  lega- 
tee without  such  a  division,  and  the  legatee  sells  the  negro,  the  fact  that 
the  executor  omitted  the  division,  is  a  matter  that  may  affect  the  executor 
as  between  him  and  the  other  legatees,  unless  they  have  acquiesced  for  along 
time,  in  the  executor's  course,  but  it  is  not  a  matter  which  can  affect  the  per- 
son who  purchases  the  negro  from  the  legatee. 

Trover,  in  Houston  Superior  Court  Motion  for  new  trial. 
Decided  by  Judge  Lamar,  at  June  adjourned  Term,  1858. 

This  was  an  action  of  trover,  brought  by  Mrs.  Elizabeth 
A.  Kearney,  widow  of  the  late  Richard  B.  Kearney,  deceased, 
against  Benjamin  T.  Russell,  for  the  recovery  of  a  negro  man 
slave,  John. 

Plaintiff  claimed  said  slave  under  the  last  will  and  testa- 
ment of  Mrs.  Sally  Thrift,  deceased,  late  of  Warren  county. 
North  Carolina,  the  mother  of  her  deceased  husband. 

The  said  will  of  Mrs.  Thrift,  directed  that  all  her  just  debts 
be  paid  and  then  disposed  of  the  balance  of  her  estate  as  fol- 
lows :  all  of  her  negroes  to  be  divided  into  three  equal  parts. 
One  of  said  shares  to  be  allotted  to  her  son  Jno.  T.  Kear- 
ney, to  be  held  by  him  during  his  natural  life,  and  after  his 
death  she  gives  said  share  to  his  wife,  should  she  survive 
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him,  during  her  life  or  widowhood,  and  after  the  death  of  the 
said  John  T,  Kearnry  and  his  wife,  or  after  the  teriuination 
of  the  widowhood  of  the  wife  of  said  John  T.,  then  she 
gives  said  share  to  his  children  equally  to  be  divided  between 
them.  Another  of  said  shares  she  gives  to  her  son  Richard B^ 
Keamet/yXo  be  held  by  him  during  his  life  and  after  his  death 
to  his  widow  and  after  her  death  or  widowhood,  to  his  chil- 
dren, in  the  same  manner  as  bequeathed  to  her  son  John  T. 
above  stated. 

At  the  time  this  will  was  executed  by  Mrs.  Thrift,  she 
Tjvas  ^feme  covert^  but  she  made  the  same  under  and  by  vir- 
tue of  the  powers  conferred  upon  and  vested  in  her,  by  a 
marriage  settlement  executed  between  said  Sally,  then  Kear- 
ney, widow  of  Jas.  Kearney,  deceased,  of  the  county  of  War- 
ren, North  Carolina,  of  the  first  part,  and  Wm.  C.  Clanton, 
trustee,  of  the  second  part,  and  William  Thrift,  the  intended 
husband,  of  the  third  part.  Settlement  entered  into  and  ex- 
ecuted before  and  in  contemplation  of  the  marriage  of  said 
Sally  and  William,  dated  3d  May,  1820,  registered  12th 
May,  1820.  The  will  of  Mrs.  Thrift  bears  date  20lh  July, 
1847,  and  admitted  to  probate  at  August  Court  of  the  same 
year  (1847.) 

Defendant  pleaded  the  general  issue.  The  case  was  sub- 
mitted to  the  jury  who  upon  the  evidence  of  both  parties,  ar- 
gument of  counsel  and  charge  of  the  Court,  leturned  a  ver|; 
diet  in  favor  of  the  plaintiff  for  twelve  hundred  dollars  dam- 
ages, which  may  be  discharged  by  the  delivery  of  the  negro 
John,  sued  for,  within  thirty  days,  and  the  further  sum 
of  four  hundred  and  eighty  dollars  for  hire,  whh  costs  of 
8uit 

Whereupon  defendant's  counsel  moved  for  a  new  trial, 
upon  the  following  grounds: 

1st  Because  the  verdict  is  contrary  to  law. 

2iL  Because  the  verdict  is  contrary  to  law  and  evidenceu 

VOU  XXVH177-7 
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d(L  Because  the  verdict  is  against  the  evidence  and  the 
weight  of  evidence. 

4th.  Because  the  Court  erred  in  admitting  in  evidence  the 
exemplified  copy  of  the  marriage  settlement  between  Sally 
Kearney,  Wm.  C.  Clanton  and  William  Thrift  5  said  mar- 
riage settlement  not  having  been  recorded  in  this  State,  nor 
its  execution  proved  by  the  subscribing  witnesses :  The  cer- 
tificate by  the  officer  of  its  having  been  recorded  there,  not 
being  sufficient  to  admit  said  settlement  in  evidence  here. 

5th.  That  the  Court  erred  in  allowing  plaintiff  to  intro- 
duce said  marriage  settlement  in  evidence,  after  the  testimo- 
ny was  closed  on  both  sides  and  counsel  for  defendant  was 
addressing  the  jury. 

6th.  That  the  Court  refused  to  charge  the  jury  as  requested 
by  defendant's  counsel,  "that  Richard  B.  Kearney,  the  hus- 
band of  plaintiff,  under  whom  defendant  holds  the  negro  in 
controversy,  stood  in  the  relation  of  trustee  for  this  property  > 
and  if  defendant  bought  from  him  without  notice,  he  obtained 
a  good  title, and  if  plaintiff  does  not  prove  notice  to  defendant 
before  he  purchased  from  plaintiff's  husband,  then  they  must 
find  for  the  defendant;"  but  charged  the  contrary  thereof 

7th.  That  the  Court  erred  in  refusing  to  charge  as  request- 
ed by  defendant's  counsel,  ''that  the  plaintiff,  if  entitled  to 
anything,  is  only  entitled  to  an  estate  for  life  or  widowhood 
in  said  negro,  and  to  enable  her  to  recover  she  should  prove 
the  value  of  this  estate  or  interest  for  her  life  or  widowhood, 
and  they  cannot  conjecture  the  value  thereof,  from  the  proof 
offered  of  his  fee  simple  value." 

8th.  ^^That  the  Court  charged  the  jury  as  requested  by  the 
defendanfs  counsel  in  writingy  that  if  the  plaintijj^  has  not 
identified  by  her  proof  the  negro  sued  for  j  and  that  he  is  now 
in  possession  of  defendant ^  or  was  when  suit  was  commencedy 
as  being  one  of  the  negroes  conveyed^  or  the  natural  increase 
of  one  of  the  negroes  conveyed^  in  the  will  and  marriage  set- 
tlement introduced  by  plaintiffs  the  jury  must  find  for  the 
d^endant ;   and  instead  thereof  charging  the  jury  that  the 
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evidence  in  the  case  did  prove  the  identity/  qf  the  negro  cou'^ 
veyed  in  the  deed  of  trust  and  wilU^ 

^The  Court  charged  the  8th  request,  but  at  the  same  time 
charged  the  jury  that  they  must  look  to  all  the  case  and  see 
taheiher  or  not  the  property  was  ident\fied.^^ 

9th.  That  the  Court  erred  in  refusing  to  charge  as  reques- 
ted by  defendant's  counsel,  that  the  will  introduced  by 
plaintiff  in  support  of  her  title^  is  a  voluntary  conveyance,  and 
if  she  fail  to  prove  notice  to  defendant,  then  the  jury  must 
find  for  him. 

10th.  The  same  as  7th  ground. 

lltb.  That  the  Court  erred  in  refusing  to  charge  as  request- 
ed by  defendant,  ^that  an  innocent  purchaser  for  valuable 
consideration  is  entitled  to  hold  against  those  claiming  un- 
der a  voluntary  conveyance."  And  in  refusing  to  charge — 

12th.  That  unless  the  evidence  shows  the  negroes  be- 
queathed by  Mrs.  Thrift's  will,  had  been  divided  as  therein 
directed,  then  plaintiff  cannot  recover,  for  the  exeoutor  could 
not  give  off  the  negro  sued  for  to  plaintiff  or  her  husband 
without  such  division. 

The  Court,  after  argument,  refused  the  motion  for  a  new 
trial,  and  counsel  for  defendant  excepted. 

Wakren  &  Humphries,  for  plaintiff  in  error. 

Whittle  &  Powers,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Ought  the  Court  below  to  have  overruled  the  motion  for  a 
new  trial  ? 

That  is  the  question. 

We  think  not  We  think,  that  some  of  the  grounds  of  the 
motion,  were  good — To  the  consideration  of  the  grounds  of 
it,  I  now  proceed. 


*.. 
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The  first  three  of  the  grounds,  may  be  pas'^ed  without  re- 
mark. 

The  fourth  ground  was,  we  think,  good. 

[1.]  The  general  rule  is,  that  the  production  of  the  origi- 
nal writing  must  be  required,  until  an  excuse  has  been  given 
for  its  non-production.  No  excuse  was  given  for  the  non- 
production  of  the  original  marriage  settlement.  The  exem- 
plification of  the  record  of  that  settlement,  was  admitted  to 
the  jury,  on  the  idea  probably,  that  the  admission,  was  sanc- 
tioned by  the  act  of  Congres,  of  May  the  26th,  1790,  or  by 
that  of  March  the  2vth,  1804.  But  in  our  opinion,  neither  of 
those  acts  extend  to  the  case  of  the  exemplification  of  the 
record  of  a  private  writing,  such  as  a  deed.  Such  a  writing, 
after  being  recorded,  leaves  the  ofiice  of  record  and  returns 
to  the  hands  of  the  .private  owner.  It  is  still  as  much  an 
original  as  ever,  and  must,  therefore,  be  better  evidence  of  it- 
self, than  a  copy  of  the  record  of  it,  can  be.  See  Jlcts,  Pr. 
Dig.,  221. 

[2]  We  cannot  see  any  merit,  in  the  fifth  ground — The  ad- 
mission of  the  marriage  settlement  to  the  jury,  though  re- 
curring at  a  late  stage  of  the  case,  seems  not  to  have  preju- 
diced the  plaintiff,  at  all.  He  did  not  say,  that  he  was  sur- 
prised at  the  introduction  of  the  evidence,  or,  that  he  was 
at  all  less  prepared  to  meet  it,  than  he  would  have  been,  had 
it  been  introduced  at  an  earlier  stage  of  the  case. 

[3.]  Nor  is  there  any  merit,  in  the  sixth  groupd — That  an 
estate  is  given  to  A., for  life,  or  years,  and,  to  B.,  in  remainder 
does  not  make  A.,  trustee  of  B.,  in  respect  toB's  remainder — 
The  fact  that  B.,  happens  to  be  the  wife  of  A.,  can  make  no 
difference.    But  this  ground  was  not  seriously  insisted  on. 

[4.]  There  is  merit,  we  think,  in  the  seventh  ground — 
Mrs.  Kearney  had  but  an  interest  for  her  life,  or  widowhood, 
in  the  negro.  She  did  not  represent  any  other  interest — she 
was  not  trustee,  guardian,  or  agent,  for  those  entitled  to  the 
remainder.  What  right  then  had  she,  to  recover  anything 
more  than  an  equivalent  for  the  interest  belonging  to  herself? 
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None  that  we  can  see,  and  with  us,  on  this  point,  seem  to  be 
the  authorities.     Mayne  on  Danuy  213,  and  cases  cited. 

There  is  difficulty  in  understanding  the  eighth  ground. 
We  rather  think,  however,  that  this,  at  least,  is  to  be  gather- 
ed from  it — that  the  Court  told  the  jury,  that  the  evidence 
proved  the  identity  of  the  negro  involved  in  the  suit.  Such 
a  statement  to  the  jury,  was  contrary  to  the  Act  of  1850. 
Cobb  462. 

[5.]  There  is  nothing,  we  think,  in  the  ninth  ground. 
The  doctrine,  that  a  voluntary  conveyance  is  not  good 
against  a  subsequent  conveyance  founded  on  a  valuable  con- 
sideration, has  place  only  where  both  conveyances  are  made 
by  the  same  person.  This  is  too  obviously  true,  to  need 
support 

The  tenth  ground  is  the  same  as  the  seventh. 

The  eleventh  ground  is  the  same  as  the  ninth. 

As  to  the  twelfth  and  last  ground:  it  is  true  that  the  will 
required  the  executor  Xo  divide  the  negroes  and  give  to  each 
legatee,  his  share  of  them.  But,  in  the  first  place,  the  ex* 
ecutor,  who  was  examined  as  a  witness,  says,  that  the  lega- 
tee having  the  first  estate  in  the  negro  in  question,  received 
the  negro  of  him,  "as  the  executor  of  Sally  Thrift,  and  un- 
der the  provisions  and  conditions  of  the  will;"  and  if  this  be 
true,  then,  the  negro  was  received  by  the  legatee  after  the  ex- 
ecutor had  made  a  division  such  as  the  will  required.  But, 
secondly,  if  this  was  not  enough — and  it  be  true,  that  there 
was  really  no  division,  yet  that  is  not  a  matter  of  which, 
Russell  could  complain,  although  it  may  be  one  of  which 
the  other  legatees  might  In  such  a  case,  the  neglect  of  the 
executor,  might  make  him  liable  to  the  other  legatees  for  a 
devastavit.  And,  thirdly,  even  they  cannot  complain,  if  they 
have  acquiesced  in  the  executor's  course — supposing  that 
ill^al.  And,  it  is  to  be  presumed,  that  they  have^ — for,  as 
far  as  appears,  they  have  not  complained  of  the  manner  in 
which  this  negro  was  turned  over  by  the  executor  to  Rich- 
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ard  Kearney^  and  that  turning  over  happened  some  ten  or 
eleven  years  ago. 

Moreover^  Russell,  himself,  claims  under  this  very  act  of 
the  executor.  He  bought  from  the  legatee,  to  whom  the  ex- 
ecutor delivered  the  negro ;  and  that  legatee  received  the  ne- 
gro for  himself,  and  for  the  remaindermen  after  him.  He 
would  be  estopped  to  say,  that  he  did  not  so  receive  the  ne- 
gro. And  Russell,  being  his  assignee,  must  stand  in  his 
shoes — especially  as  he  had  notice  of  the  remainder  estate, 
when  he  purchased. 

So  nothing  in  this  ground. 

Judgment  affirmed. 


James  W.  Brown,  guardian,  plaintiflfin  error,  vs.  Catherine 

Westbrook,  defendant  in  error. 

[1.]  Mental  incapacity,  at  the  lime  of  marriage,  a  ground  for  divorc©  in  this 
State. 

[2.]  A  libel  to  dissolve  the  marriage  union,  on  that  account,  is  to  be  filed  and 
tried,  and  is  subject  to  all  the  incidents  regulating  divorces,  by  the  statutes 
of  force  on  that  subject. 

[3.J  A  proceeding  to  declare  marriage  a  nullity,  on  account  of  the  mental  inca- 
pacity of  one  of  the  parties  to  consent  to  the  contract,  at  the  time  it  was  en- 
tered into,  is  unknown  to  our  judiciary  system,  and  is  repugnant  to  the  feel- 
ings and  policy  of  our  people. 

Divorce,  in  Houston  Superior  Court  Tried  before  Judge 
Lamar,  at  October  Term,  1858. 

This  was  a  libel  for  divorce,  at  the  suit  of  John  W.  Brown, 
as  the  guardian  of  Richard  N.  Westbrook,  a  lunatic,  against 
Catherine  Westbrook,  the  wife  of  said  Richard  N. 

The  alleged  ground  of  divorce  was  the  lunacy  and  insan- 
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ity  of  Richard  N.  Westbrook^  at  the  time  of  his  marriage 
with  said  Catherine^  in  the  year  1848. 

The  libel  further  stated  that,  under  proceedings  had  in  the 
Court  of  Ordinary  for  said  county,  the  said  Richard  N.  was, 
on  the  21st  day  of  May,  1849,  duly  found  and  declared  a  lu- 
natic, and  the  said  John  W.  Brown  appointed  his  guardian. 

The  respondent,  Catherine  Westbrook^  the  wife  of  the  said 
lunatic,  answered,  that  said  Richard  N.  was  of  sound  mind, 
and  capable  of  contracting  marriage,  at  the  time  of  her  in- 
termarriage with  him ;  that  upon  the  facts,  as  stated  in  plain* 
tifPs  petition,  a  divorce  should  not  be  granted ;  and  that  he 
has  filed  no  schedule  of  the  property  owned  by  the  parties^ 
at  the  time  of  filing  the  libel,  as  required  by  statute.  The 
respondent  further  answered  and  pleaded,  that  the  plaintiff, 
as  guardian,  was  not  entitled,  in  law,  to  institute  proceedings 
for  a  divorce. 

A  special  jiiry,  at  a  former  Term,  had  found  a  verdict  in 
fevor  of  a  total  divorce. 

Upon  the  trial  before  the  second  jury,  the  plaintiff  having 
closed  his  testimony,  counsel  for  the  defendant  objected,  that 
no  schedule  of  the  property  of  the  said  Richard  N.  West- 
brook  had  been  filed,  as  required  by  law.  The  Court  sus* 
tained  the  objection,  and  ordered  a  schedule  to  be  filed.  To 
which  counsel  for  plaintiff  excepted. 

The  property  owned  by  said  lunatic,  in  the  hands  of  his 
guardian,  as  per  said  schedule,  amounted  in  value,  over  and 
above  his  debts,  to  $39,642  50. 

The  evidence  on  both  sides  being  closed,  the  presiding 
Judge  charged  the  jury,  "that  although  they  might  find  for 
the  plaintiff,  and  grant  a  total  divorce,  on  account  of  Richard 
N.  Westbrook  having  been  of  unsound  mind  at  the  time  of 
the  marriage,  yet  they  had  the  power  to  dispose  of  the  prop- 
erty in  such  a  way  as  to  give  to  defendant  a  part  thereof,  if 
they  saw  proper  so  to  do;  that  they  were  not  bound  to  give  a 
part  to  her,  but  it  was  discretionary  with  them  to  do  so.'' 

The  presiding  Judge  further  charged,  that  the  child  of  de* 
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fendantby  said  Richard  N.,  was  entitled  to  participate  in  his 
property  eqnally  with  his  children  by  a  former  marriage,  and 
that  they  must  frame  their  verdict  accordingly.  To  which 
charges  counsel  for  plaintiff  excepted. 

The  jury  rendered  the  following  verdict,  viz  : 
**  We  the  jury  find  that  sufficient  proofs  have  been  adduced 
to  our  consideration  to  authorize  a  total  divorce;  that  is  to 
say,  a  divorce  a  vinculo  matrimonii  between  the  parties, 
Richard  N.  Wesibrook,  and  Catherine  Westbrook,  his  wife, 
upon  legal  principles.  And  we  also  find  and  decree  that 
property  to  the  amount  of  Ten  Thousand  Dollars  be  left  in 
the  hands  of  the  guardian  of  the  said  Richard  N.  Westbrook, 
for  his  support,  and  at  his  death  to  go  to  and  be  equally  divi- 
ded between  the  children  of  the  said  Richard  N.  Westbrook, 
by  his  first  wife,  and  the  child  of  the  said  Richard  N.  and 
Catherine,  by  the  last  marriage,  (the  marriage  hereby  declared 
void,)  share  and  share  alike.  And  we  furt*her  find  and  de- 
cree that  property  of  the  estate  of  the  said  Richard  N.  West- 
brook be  turned  over  by  his  guardian,  to  a  trustee  to  be  ap- 
pointed for  that  purpose,  to  the  amount  or  value  of  Four 
Thousand  Dollars,  the  annual  proceeds  or  interest  of  which 
only  is  to  be  applied  to  the  support  and  maintenance  of  the 
said  Catherine  during  her  life;  and  at  her  death,  sa^d  four 
thousand  dollars  to  be  equally  divided  between  the  children 
of  the  said  Richard  N.,  by  his  first  wife,  and  the  child  by  the 
said  Catherine,  his  last  wife.  The  rest  of  the  property  of  the 
said  Richard  N.  Westbrook,  now  in  the  hands  of  the  said 
guardian,  be  divided  between  the  children  of  the  said  Rich- 
ard N.,  by  his  first  wife,  and  the  child  by  his  last  wife,  Cath- 
erine, as  above  specified,  share  and  share  alike;  provided  all 
just  debts  of  the  said  Richard  N.  Westbrook  are  first  paid." 
Plaintiff  objected  to  that  part  of  the  verdict  disposing  of  the 
property  of  Richard  N.  Westbrook,  and  especially  to  that 
part  allowing  the  said  Catherine,  and  her  child  by  the  sai^'j 
Richard  N.,  any  part  of  said  property.  The  objections  were 
overruled  by  tlie  Court,  and  the  verdict  ordered  to  be  recorded. 
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Afterwards  plaintifPs  counsel  moved  to  set  aside  that  part 
of  the  verdict  above  objected  to.  The  Court  refused  the  mo- 
tion, and  plaintiffexcepted. 

Sam.  Hau.;  Jno.M.  Giles,  for  plaiutiff  in  error. 

Sam.  D.  Killen,  contra. 

By  the  Court. — Lumpkix  J.  delivering  the  opinion. 

This  was  a  libel  for  divorce,  brought  by  Brown,  as  guardi- 
an of  Westbrook,  against  Catherine,  his  v/ife,  on  the  ground 
of  mentalincapaciiy  at  the  time  of  the  marriage.  Theplain- 
tif  failing  to  file  a  schedule,  the  Court,  ou  motion,  compelled 
him  to  do  so.  And  the  special  jury  found,  that  sufficient 
proofs  had  been  submitted  to  them  to  grant  a  total  divorce 
between  the  parties.  They  further  found,  that  §10,000  be 
set  apart  for  the  support  of  the  lunatic  during  his  lifetime, 
^4,000  for  the  maintenance  of  the  wife,  and  the  residue  of  the 
property,  including  the  remainder  of  these  two  funds,  be 
equally  divided  amongst  the  children  of  the  hinalic  by  a  for- 
mer wife,  and  the  child  of  the  preseiit  marriage. 

It  is  insisted  by  the  plaintiff  below,  and  the  plaintiff  in  this 
Court,  that  so  much  of  the  verdict  shall  stand  as  separates  the 
parties;  and  he  proposes  to  arrest  and  vacate  that  part  of  it 
which  makes  provision  for  the  wife  and  the  offspring  of  the 
second  marriage.  The  position  assumed  is,  that  this  mar- 
riage was  not  voidable  only,  but  void  for  want  of  capacity  in 
the  husband  to  consent  to  the  contract  And  that  conse- 
quently, the  marriage  being  meretricious,  the  parties  have 
teen  living  together  in  a  state  of  concubinage,  and  not  of 
wedlock,  and  that  the  offspring  of  this  unlawful  connexion  is 
a  bastard. 

This  is  a  grave  question  ;  one  of  much  magnitude,  not  on- 
ly to  the  parties  immediately  concerned,  but  to  society. 
Whether  snch  a  marriage  be  void,  or  voidable  only,  before  a 
commission  of  lunacy  issue,  and  office  found,  I  shall  not  stop 
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to  inquire.  The  old  authorities^  and  perhaps  the  weight  of 
authority,  previous  to  the  Act  of  George  II.,  are  in  favor  of 
the  latter  proposition.  But  with  my  view  of  this  case,  it  is 
unnecessary  to  worry  myself  or  others,  as  to  what  was  or 
was  not  the  transatlantic  law,  ancient  or  modem,  or  the  law 
of  any  other  State,  upon  this  subject 

[1.]  Nowhere  else  is  mental  incapacity,  except  in  Georgia, 
so  far  as  I  know,  made  a  ground  for  divorce.  Elsewhere, 
proceedings  are  instituted  in  chancery,  or  some  other  Court, 
to  annul  the  pretended  marriage.  A  sentence  of  nullity  is 
rendered.  Now,  I  maintain  broadly,  that  in  this  State  no  de- 
cree can  be  rendered,  separating  man  and  wife,  where  there  has 
been  a  marriage  de  facto,  except  under  our  Divorce  Laws. 
That  they  have  virtually  repealed  the  whole  body  of  the 
English  Ecclesiastical  and  Common  Law,  upon  this  subject. 
Was  any  such  proceeding  ever  known  or  heard  of  in  Greor- 
gia,  to  obtain  a  sentence  of  nullity  ?  The  recollection  of  the 
bar,  and  the  records  of  the  Courts,  furnish  no  such  precedent 
On  the  contrary,  separations  between  those  who  are  husband 
and  wife  de  facto ,  have  only  been  effected  by  the  Act  of  the 
Legislature,  or  of  the  Courts,  or  by  the  joint  action  of  both; 
and  that,  too^  in  a  proceeding  both  in  form  and  substance, 
for  a  Divorce. 

It  may  be  said  that  the  power  may  exist,  although  it  has 
Iain  dormant  since  the  beginning  of  our  history,  liable  to  be 
called  at  any  time  into  action.  The  failure  to  exercise  this 
power,  is  strong  evidence  that  it  never  was  recognized  and 
adopted  by  our  people ;  and  our  statutes  show  that  it  is  dis- 
tasteful to  their  feelings  and  sense  of  right  I  should  be  re- 
luctant myself  to  give  vitality  to  any  great  principle  of  the 
law,  which  had  slept  for  three-quarters  of  a  century. 

The  whole  tenor  of  our  legislation  favors  the  view  which 
I  have  taken  of  this  subject;  and  it  is  right  that  it  should. 
No  innocent  woman  should  be  separated  from  the  man  whom 
she  supposed  to  be  her  husband,  without  being  provided  for; 
and  the  idea  of  bastardizing  the  children  of  such  a  marriage, 
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is  monstrous.  And  that  is  just  what  the  plaintiff  in  error  is 
seeking  to  have  done  in  this  case.  If  the  woman  has  been 
guilty  of  a  fraud  and  circumvention,  turn  her  away  penni- 
less, if  yon  please,  as  a  punishment  for  her  misconduct  The 
diForce  jury  have  the  power  to  do  this.  But  the  guiltless 
progeny — never !  The  special  j  ury  have  exercised  their  pow- 
er  in  this  case,  as  they  generally  do,  wisely  and  well  The 
commission  of  lunacy  never  issued  until  after  the  marriage ; 
and  no  trick  or  artifice  is  attributed  to  the  wife,  in  procuring 
this  marriaga  It  is  said  the  husband  was  rich  and  she  was 
poor,  and  that  misalliances  of  this  sort  rarely  occur  under 
any  other  circumstances.  Do  mercenary  matches  never 
take  place,  in  this  our  day  and  generation,  except  amongst 
the  insane  ?  Such  a  conclusion,  I  regret  to  say,  would  al- 
most stultify  our  race.  Love  matches !  They  exist  only  in 
the  creation  of  novelists.  They  are  rarely  known  in  actual 
life. 

\jL]  But  suppose  I  am  wrong  in  all  this.  Here,  the  plain- 
tiff, instead  of  instituting  a  proceeding  to  declare  the  mar- 
riage a  nullity,  has  seen  fit  to  sue  out  an  old  fashioned  libel 
for  divorce.  The  jury  were  sworn,  proofs  offered,  and  a 
verdict  rendered  under  our  divorce  laws.  And  the  proposi- 
tion is,  to  hold  on  to  his  half  of  it,  and  repudiate  the  residue ! 
This  will  not  do.  It  may  be  that  there  are.  cases  where  a 
verdict  and  judgment  might  be  separated ;  where  one  part  is 
not  the  consideration  for  the  other.  But  the  jury,  in  this 
case,  might  never  have  agreed  to  dissolve  this  union,  without 
making  adequate  provision  for  the  wife  and  child.  And  to 
let  one  part  stand,  and  not  the  other,  might  be  to  defeat  the 
finding  of  the  jury.  I  doubt  not  it  would.  But  for  the  ver- 
dict, as  a  whole,  it  never  would  have  been  rendered.  We 
have  not  the  evidence  in  the  record.  And  it  might  be  in- 
ferred, that  it  was  restricted  to  the  issue  made  in  the  plead- 
ings. But  it  is  stated  by  counsel,  that  the  certificate  of  the 
Superintendent  of  the  Asylum  was  read,  giving  it  as  his 
opinion  that  the  insanity  of  Westbrook  was  permanent  and 
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incurable.  How  natural  was  it  for  the  jury  to  overlook  the 
real  issue,  to- wit :  his  mental  capacity  at  the  time  of  the 
marriage,  and  conclude  that  inasmuch  as  the  parties  were 
divorced  in  fact,  and  that  for  life,  that  it  was  best  for  all  con- 
cerned to  declare  them  so  in  law;  and  fix  the  status  of  the 
parties,  as  well  as  the  division  of  the  properly,  so  that  it 
might  be  managed  with  safety  by  the  guardian,  and  benefi- 
cially for  the  lunatic  and  his  family.  And  this  I  maintain 
they  had  a  right  to  do. 

I  care  not  to  what  forum  the  lunatic,  by  his  guardian,  ap- 
peals; nor  what  form  of  proceeding  he  adopts;  a  jury  in 
Georgia  will  never  be  found  who  will  pronounce  a  woman, 
whose  conduct  is  unimpeached,  a  fornicatress,  and  her  babe 
a  bastard.  And  yet  this  result  is  inevitable  uudera  sentence 
of  nullity.  Neither  will  they  drive  her  and  her  child,  like 
Hagar  and  Ishmael,  with  only  a  morsel  of  bread  and  a  bot- 
tle of  water,  to  starve  in  the  wilderness,  while  the  husband 
and  the  father  have  a  plenty  and  to  spare.  Should  any  such 
be  thus  unfeelingly  expelled  from  the  hearth  and  home^ead, 
which  they  supposed  to  be  their  own,  may  they  receive  that 
comfort  and  support  from  Heaven,  which  were  vouchsafed 
to  the  Egyptian  handmaid  of  old,  although  denied  to  them 
by  man ! 

What  shall  we  do  then  ?  Declare  this  whole  proceeding  a 
nullity?  We  are  not  asked  to  do  this;  but  to  reverse  the 
judgment  of  the  Court  below  for  refusing  to  vacate  a  part  of 
it  For  myself,  I  believe  the  proceeding  legal  and  the  ver- 
dict just  and  binding;  and  vote  for  affirming  it  in  toto.  I 
should  not  represent  the  genius  and  gallantry  of  the  men  of 
Georgia,  standing  out  so  prominently  in  all  our  laws,  were  I 
to  do  otherwise. 

This  Court  had,  by  one  of  its  decisions,  limited  divorces 
to  the  legal  grounds  existing  at  common  law.  The  Legisla- 
ture, in  1850,  passed  an  Act  specifying  the  causes  upon 
which  divorces  from  the  bonds  of  matrimony  should  be 
granted.    And  the  second  ground  enumerated  is,  mental  in- 
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capacity  at  the  time  of  marriage*  Cobby  226.  It  is  mani- 
fest, therefore,  that  the  General  Assembly  supposed  that  men- 
tal incapacity  at  the  time  of  marriage,  was  a  ground  for  di- 
vorcej  and  not  for  a  sentence  oi nullity.  So  have  thought  the 
bar  and  bench  since  the  organization  of  our  State  judiciary. 
So  thought  the  counsel  in  the  case ;  else  why  file  this  libel 
in  the  Superior  Court  ? 

It  is  said  that  a  sentence  of  nullity  does  not  bastardize  the 
issue.  That  is,  the  sentence  does  not  say  so,  in  form.  But 
this  is  sticking  in  the  bark.  When  that  is  thenecessar\'  and 
inevitable  effect,  it  is  not  pretended  but  that  it  will  follow,  as 
a  matter  of  course,  in  this  case. 

It  is  said  that  North  Carolina,  and  some  of  the  other  States 
perhaps,  have  divorce  laws,  and  yet  entertain  proceedings  to 
annul  marriages.  Their  divorce  laws,  as  well  as  the  spirit  of 
their  people  and  institutions,  are  different  from  ours.  Their 
policy  may  be  different  Our  Legislature  has  done  its  ut- 
most to  save  innocent  children  from  the  brand  of  illegitima- 
cy. By  the  7th  section  of  the  Act  of  1806,  (Cobby  225  J  it  is 
provided  that  in  all  cases  of  divorce,  the  issue  of  the  marriage 
shall  not  be  bastardized ;  but  shall  be  capable  of  taking  by 
descent  or  distribution  from  either  of  their  parents.  And 
with  this  sweeping  declaration  they  felt  content;  believing 
as  they  did,  that  the  marriage  relation  could  not  be  annulled^ 
except  by  divorca  But  to  demonstrate  still  further  their  set- 
tled and  determined  policy,  upon  this  subject,  it  is  enacted, 
^Cobfiy  814,^  that  even  in  cases  of  bigamy,  the  offspring 
shall  not  be  spurious,  if  born  before  prosecution,  or  within 
the  ordinary  period  of  gestation  afterwards.  Where  there  is 
a  husband  or  wife  living  when  the  second  marriage  is  formed, 
the  suffering  party  does  not  always  seek  a  divorce.  Hence 
the  propriety  of  this  provision.  If  they  did,  the  children 
would  be  protected  under  the  7th  section  of  the  Act  of  1806. 

It  may  be  said  that  this  clause  in  the  code  shows,  that 
without  it  the  offspring  would  have  been  bastards.  Hence  it 
mayj)e  argued,  that  in  case  of  mental  incapacity  to  marry 
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the  same  consequences  must  follow.  Not  so,  according  to 
my  doctrine.  Marriage  can  only  be  dissolved,  for  this  cause^ 
by  divorce;  and  then  the  statute  intervenes  to  save  the  off- 
spring. Without  sentence  of  nullity  or  divorce,  who  would 
run  the  risk  of  forming  a  second  marriage,  on  account  of 
want  of  capacity  to  contract  the  first  ?  A  fact  to  be  decided 
upon  the  evidence  of  witnesses  and  the  opinion,  a  jury  might 
entertain  of  the  testimony.  Bonds  thus  entered  into  should  be 
binding  until  formally  and  legally  dissolved.  Such  is  and 
ever  has  been  the  understanding  of  the  country,  and  of  all 
departments  of  the  government 

Judgment  affirmed. 

McDonald  J.  concurred 
Benning,  J.  dissenting.  * 

The  question  is,  was  the  Court  below  right  in  holding, 
that  the  jury  might  make  provision  for  the  defendant  and 
her  child  out  of  the  property  of  the  plaintiff,  Westbrook  ? 

Such  provision  the  law  admits  of,  only  in  divorce  cases. 
Therefore, if  this  was  not  a  divorce  case,  the  Court  must  have 
been  wrong.  ^ 

Was  this  a  divorce  case  ?  A  divorce  case  is  a  case  in 
which,  the  plaintiff  states  a  marriage  between  himself,  or  her- 
self, and  the  defendant,  and  prays  that  for  some  alleged 
cause,  he  or  she  may  be  divorced  from  the  defendant  The 
declaration  must  state  a  marriage,  for  where  there  is  no  mar- 
riage, there  can  be  no  divorce.  Divorce  is  the  partial  or  to- 
tal separation — unmarrying — of  married  persons,  and  there 
can  be  no  separation,  if  there  has  been  no  union — no 
unmarrying,  if  there  has  been  no  marrying.  The  declara- 
tion, then,  must  state  a  marriage:  if  it  states  that  there  was 
no  marriage,  it  is  impossible,  that  the  case  can  be  a  divorce'^ 
case.  ..i.oiOiw 

Does  the  declaration  in  this  case  fail  testate  a  matSFig^idjJoin 
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does  it  rather  state  what  shows,  that  there  was  no  marriage  ? 
It  doe&  It  states,  that  at  the  time  when,  what  it  assumes  as 
a  marriage,  was  entered  into,  one  of  the  parties,  the  plaintiff* 
in  this  case  was  a  lunatic.  And  a  lunatic  is  incapable  of 
enCering  into  marriage,  for  marriage  is  a  contract,  and  a  lu- 
natic is  incapable  of  entering  into  a  contract  Suppose 
the  declaration  had  stated,  that,  at  the  time  of  the  assumed 
niarriage,oneof  the  parties  was  an  infant  not  over  five  years 
old ;  or  was  a  slave;  or  was  a  person  with  a  living  husband 
or  wife;  would  it  not  have  stated  what  would  show,  that 
there  was  no  marriage  ?  Most  certainly  it  would,  and  why^ 
because  an  infant  five  years  old ;  a  slave;  a  person  with  a 
living  wife  or  husband ;  is  incompetent  to  enter  into  mar- 
riage. A  lunatic  is  just  as  incompetent.  It  is  true,  then^ 
that  the  declaration  states  what  shows  it  to  have  been  im- 
possible, that  there  could  have  been  a  marriage.  The  case, 
then,  made  by  the  declaration,  is,  in  law,  precisely  what  it 
would  have  been,  had  the  statement  in  the  declaration  been, 
that  there  had  never  been  any  marriage  at  all,  between  the 
parties.  And  such  a  case  as  that,  I  think  I  may  assume,  is 
not  a  divorce  case. 

Did  ever  any  person  hear  of  a  divorce  case  between  a  free 
person  and  a  slave — or  between  parties  one  or  both  of  whom 
was  a  bigamist?  And  why  not  ?  Because,  marriage  cannot 
exist  between  such  persons.  It  is  equally  true,  that  mar- 
riage cannot  exist  between  persons,  one  of  whom,  is  an  idiot 
or  a  lunatic. 

It  is  true,  that  the  divorce  Act  of  1850,  has, — "mental  in- 
capacity at  the  time  of  marriage" — as  one  of  its  grounds  of 
divorce;  but  is  that  equivalent  to  saying  that  idiots,  luna- 
tics, and  infants  five  years  old,  are  competent  to  enter  into 
marriage?  By  no  means.  Suppose  an  Act  to  say,  that  one 
ground  of  avoiding  contracts  should  be  mental  incapacity  at 
the  time  of  the  contract — would  any  body  maintain,  that  the 
Act  impliedly  said,  that  slaves,  idiots,  lunatics  and  children  un- 
der seven,  were  competent  to  make  contracts?    Nobody,  I 
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think,  could  seriously  rnaiutain,  that  the  doctrine  of  legislation 
by  implication,  should  be  carried  these  lengths — the  truth  is, 
that  expressions  of  this  sort,  are  the  result  of  mere  inadver- 
tence. If  there  is  "mental  incapacity"  to  enter  into  mar- 
riage, marriage  is  never  entered  into;  and  if  marriage  is' 
never  entered  into,  to  talk  of  divorce,  is  to  talk  of  death, 
when  there  has  never  been  any  life.  This  any  one  sees 
when  his  attention  is  called  to  it. 

These  things  being  so,  this  case  in  my  opinion  is  not  a  di- 
vorce case ; — andj  consequently,  is  not  a  case  to  admit  of  the 
decision  of  the  Court  below. 

True,  such  an  opinion  as  this  of  mine,  might  "bastardize 
the  issue,"  as  the  expression  is,  and  leave  it  and  the  mother^ 
without  provision,  from  the  father.  But  what  is  the  evil  of 
these  things,  as  compared  with  the  evil  of  holding,  that  all 
persons  laboring  under  "mental  incapacity"  to  marry,  may 
yet  marry  and  (by  consequence)  make  any  other  contract — 
that  idiots,  lunatics,  infants  old  enough  to  say  yes,  slaves 
even,  may  marry  or  make  any  other  contract  In  truth, 
though  there  may,  in  these  cases,  be  cause  for  sympathy 
with  the  issue,  there  can  hardly  ever  be  any  cause  for  sym- 
pathy with  the  parent.  The  fact  will  be,  that  in  nine  of  the 
cases  out  of  every  ten,  the  parent  was  a  fortune  hunter,  and 
acted  with  open  eyes.  Marriage  will  never  invade  the  idiot 
or  the  lunatic,  who  is  without  fortune. 

But,  if  this  is  not  a  case  for  a  divorce,  what  is  it  a  case  for  ? 
I  answer,  it  is  a  case  for  a  sentence  of  nullity  of  marriage. 
Such  cases  are  of  frequent  occurrence  in  the  English  Eccle- 
siastical Courts.  There  is  never  any  absolute  necessity  for 
such  a  sentence,  yet  such  a  sentence  is  in  many  cases,  valu- 
able, and  is  more  desirable  on  several  accounts.  The  Di- 
vorce Acts  do  not  provide  for  a  suit,  to  attain  such  a  sen- 
tence. 

Does  it  thence  follow,  that  no  way  exists  by  which  such  a 
sentence  may  bo  attained?  I  am  not  prepared  to  say  so. 
The  Act  of  1820,  giving  equity  jurisdiction,  says,  that  "the 
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Superior  Courts"  ^shall  exercise  the  powers  of  a  Court  of 
]Bquit7,in  all  cases  where  a  common  law  remedy  is  not  ade- 
qiiata"  The  cases  under  consideration,  are  cases  in  which, 
there  is  no  remedy  at  all  at  common  law,  why  then  are  they 
not  cases  provided  for,  by  this  Act  ?     I  do  not  see  why. 

For  these  reasons  I  dissent  from  the  judgment  of  the 
Court 


Hacon  and  Western  Railroad  Compant,  plaintiff  in  er- 
ror, Y&  James  M.  Davis,  defendant  in  error. 

[1.]  If  ther«  be  a  joint  administration,  and  only  one  administrator  sue,  the  bob- 
joinder  of  the  other  can  only  be  taken  advantage  of  by  plea  in  abatement^ 
and  thai  beiBf  a  dilatory  plea,  the  truth  of  it  must  be  sworn  to.    If  the  ad- 
ministrator, not  joined,  be  aySrmm«,  and  she  marry  during  the  pendency  of  th* 
action,  it  .is  not  necessary  to  amend  the  declaration  at  the  trial,  by  adding  her 
as  a  parly,  or  to  prove  that,  on  her  marriage,  her  letters  of  administratioa 
were  revoked,  and  to  pass  an  order  ibr  the  suit  to  proceed  in  the  name  of 
the  administrator  who  alone  sued ;  but  if  this  be  done,  it  does  not  vitiate  tha 
proceedings. 

[2.]  Declarations  of  a  person  who  is  not  a  party,  nor  the  agent  of  a  party  to  a 
transaction,  and  who  is  a  competent  witness,  not  made  at  tKs  time  of  the 
act  of  which  it  is  insisted  it  is  explanatory,  are  not  admissible  in  evidence  as 
part  of  the  rts  gesta. 

(3.]  In  suits  again»t  a  Railroad  Company,  if  it  appear  that  there  was  mutual 
fonlu,  the  party  gaihy  of  the  greater  wrong  or  negligence,  must  be  regarded 
as  an  original  aggressor. 

(4.1  Whether  the  verdict  of  the  jury  was  contrary  to  cTtdence,  without  eri- 
denoe  and  against  the  weight  of  evidence,  considered  and  determined. 

Case,  in  Bibb  Superior  Court    Tried  before  Judge  Lamar, 
at  November  Term,  1858. 

This  was  an  action  by  James  M.  Davis,  as  administrator 
of  Willis  Boon,  deceased,  against  the  Macon  and  Western 
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Railroad  Company,  to  recover  the  value  of  a  negro  man  slave 
and  a  carriage.  The  slave  killed,  and  the  carriage  destroyed 
by  the  cars,  running  on  defendant's  railroad. 

All  the  facta   necessary  to  a  full  understanding  of  the 
points  adjudicated,  are  stated  in  the  opinion  of  the  Court 


JBt/  the  Court — McDonald,  J.  delivering  the  opinion. 

James  M.  Davis,  as  administrator  on  the  estate  of  Willis 
Boon,  deceased,  instituted  an  action  in  the  Superior  Court  of 
Bibb  county,  against  the  plamtilT  in  error,  for  the  recovery 
of  damages,  for  the  destruction  of  a  rockaway  carriage, 
and  killing  a  negro  man  slave,  the  property  of  his  intestate, 
by  the  conducting  and  running  the  engine  and  cars  of  said 
plaintiff  in  error,  forcibly  and  illegally  against  and  upon  and 
over  the  said  carriage  and  slave. 

On  the  trial  of  the  cause,  the  jury  rendered  a  verdict  iii 
favor  of  the  defendant  in  error,  whereupon  the  plaintiff  in 
error,  who  was  defendant  in  the  Court  below,  moved  for  a 
new  trial  on  several  grounds,  to-wit: 

1st,  Because  the  verdict  of  the  jury  is  contrary  to  evidence, 
and  without  evidence  to  sustain  it. 

2d.  Because  the  verdict  of  the  jury  is  decidedly  and 
strongly  against  the  weight  of  the  evidence. 

3d.  Because  the  verdict  of  the  jury  is  against  the  law  in 
said  case  and  against  the  justice  of  the  case. 

4th.  Because  the  Court  erred  in  admitting  in  evidence, 
the  letters  of  administration  of  the  plaintiff,  and  also  in  ad- 
mitting in  evidence  the  order  or  judgment  of  the  Court  of 
Ordinary  of  Crawford  county,  and  also  in  allowing  the  plain- 
tiff to  amend  his  declaration,  by  inserting  the  name  of  Hen- 
rietta A.  Boon  as  co-plaintiff,  and  the  passing  an  order  that 
the  case  proceed  in  the  name  of  James  M.  Davis  alone. 

5th.  Because  the  Court  erred  in  ruling  out  any  of  the  evi- 
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dence  of  Dr.  D.  B.  Searcy,  all  being  ruled  out  except  the 
seventh  interrogatory. 

6th.  Because  the  Court  erred  in  allowing  the  plaintitF  to 
introduce  in  evidence  and  prove  the  injury  done  to  other 
persons  than  the  negro  June,  and  because  the  Court  erred  in 
not  niling  out  all  the  answers  in  the  interrogatories  of  Mrs. 
Winn  and  Mr.  Snow,  and  other  witnesses,  proving  the  inji- 
ry  to  Mrs.  Winn  and  her  children. 

7th.  Because  the  Court  erred  in  its  charge  to  the  jury. 

The  presiding  Judge  in  the  Court  below,  on  hearing  argt- 
ment  on  this  motion,  refused  the  new  trial,  and  counsel  fc* 
the  defendant  excepted  to  his  judgment  thereon,  and  assiirnr 
for  error: 

1st.  That  the  Court  admitted  in  evidence  on  the  trial,  the 
letters  of  administration  of  James  M.  Davis  and  Henrietta 
A.  Boon,  upon  the  estate  of  Willis  Boon,  deceased,  together 
with  the  order  or  judgment  of  the  Ordinary  of  Cra\vfor(l 
county,  discharging  Henrietta  A.  Boon  from  the  administra- 
tion. 

2d.  In  admitting  evidence  upon  motion  of  the  plaintill,  on 
the  trial,  of  injuries  done  to  other  persons,  than  the  slavti 
June,  to-wit:  injuries  done  to  Mrs.  Winn  and  her  children. 

3d.  In  ruling  out  the  testimony  of  Dr.  Daniel  Searcy,  prov- 
ing the  statements  and  sayings  of  Mrs.  Winn,  taken  by  com- 
mission. 

4th.  In  overruling  the  motion  of  counsel  for  the  defend- 
ant for  a  new  trial  on  each  and  all  the  grounds  taken  in  their 
motion  for  a  new  trial. 

This  Court,  at  the  last  June  Term,  at  this  j)lace,  decided 
the  point  made  in  tlie  second  assignment  of  error,  and  held 
the  identical  evidence  admissible  in  the  case  of  Malinda 
TVinn  vs.  The  Macon  and  TVestern  Railroad  Company.  Wc 
consider  the  decision  in  that  case,  as  decisive  of  this  point, 
and  without  further  remark,  I  will  pass  on. 

[1.]  The  first  assignment  of  error,  is  predicated    on  the 
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judgment  of  the  Court  below,  overruling  objections  made, 
to  the  admission  in  evidence  of  the  letters  of  administration 
granted  to  the  plaintiff  and  Henrietta  A.  Boon,  on  the  estate 
of  Willis  A.  Boon,  deceased,  and  the  order  of  the  Court  of 
Ordinary  of  Crawford  county.  The  action  was  instituted 
•riginally  by  Davis,  as  administrator  of  Willis  Boon,  for  the 
BBCOvery  of  damages  for  the  destruction  of  property  belong- 
ing to  his  intestate.  On  the  trial  of  the  cause,  he  tendered 
in  evidence  the  said  letters  of  administration,  and  an  order 
passed  by  the  Ordinary  of  Crawford  county,  reciting  that 
Henrietta  A.  Boon  had  intermarried  with  Adolphus  A* 
Purifoy,  who  had  failed  to  apply  for  letters  and  revo- 
king her  letters,  and  dischai^ing  her  from  liability  as 
administratrix.  When  this  evidence  was  demurred  to,  the 
plaintiff's  counsel  moved  that  his  declaration  be  amended  by 
inserting  the  name  of  Henrietta  A.  Boon  as  administratrix, 
jointly  with  the  said  James  M.  Davis,  as  original  plaintifi^  so 
as  to  perfect  the  record.  To  this  amendment  the  counsel  for 
the  defendant  objected,  which  objection  was  o verm  led  by  the 
Court  and  the  defendant  excepted.  The  plaintiff's  counsel  then 
moved  that  the  cause  proceed  in  the  name  of  James  M.  Da- 
vis alone,  as  administrator,  to  which  the  defendants'  counsel 
objected.  The  Court  overruled  the  objection  and  the  de- 
fendants excepted. 

The  whole  of  this  proceeding,  amending  the  declaration, 
by  adding  Henrietta  A.  Boon  as  a  party  plaintiff;  the  order 
of  the  Ordinary  of  Crawford  county  revoking  her  letters  of 
administration,  and  the  order  of  the  Court  below,  directing 
the  cause  to  proceed  in  the  name  of  James  M.  Davis  alone,  as 
administrator,  was  useless.  If  it  affected  the  case  in  the 
slightest  degree,  we  might,  perhaps,  consider,  whether  it  was 
strictly  regular  and  legal,  to  have  added  a  party  plaintiff  to 
ttie  case  byway  of  amendment  We  do  not  say  that  it  would 
.Hot  be  allowable  under  our  very  liberal  statute  of  amend- 
ments, when  it  would  prevent  an  injustice,  or  save  costs. 
We  are  inclined  to  think  that  the  Ordinary  of  Crawford 
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county  made  a  very  liberal  use  of  his  power,  and  perhapa 
exceeded  his  authority,  when  he  revoked  the  letters  of  ad- 
XQinistration  of  Henrietta  Boon,  and  discharged  her  from 
liability  as  administratrix,  on  account  of  her  marriage.    Hei 
letters  abated  by  reason  of  her  marriage,  during  coverture. 
They  abated  by  act  of  the  law  and  not  by  the  act  of  the 
Ordinary,  and  no  action  by  him  was  necessary  to  give  effect 
to  the  abatement    I  apprehend,  that  by  the  death  of  her 
husband,  during  her  life  time,  her  letters  of  administration 
would  be  revived.    If  the  suit  had  been  originally  institu- 
ted in  the  joint  names  of  herself  and  Davis,  as  admin istra- 
Xon^  nothing  more  was  necessary,  to  enable  Davis,  as  admin- 
istrator, to  prosecute  the  suit  in  his  own  name  as  administra- 
tor, than  to  have  suggested  of  record  her  marriage,  and  the 
consequent  abatement  of  her  letters  of  administration.    But 
why  all  this  proceeding  ?    The  suit  was  brought  by  Davis 
alone  as  administrator.    That  such  was  the  fact,  was  no  suf- 
ficient ground  of  demurrer  to  the  joint  letters  of  administra- 
tion as  evidence.    They  showed  that  Davis  was  administra- 
tor.   ^If  one  of  several  executors  or  administrators  bring 
an  action  of  debt  or  assumpsit,  or  in  tort,  it  is  settled  that 
the  defendant  can  only  take  advantage  of  the  non-joinder  of 
the  co-executor  or  co-administrator,  by  pleading  in  abate- 
ment, after  oyer  of  the  probate  or  letters  of  administration, 
that  the  other  executor  or  administrator  therein  mentioned, 
is  alive,  and  not  joined  in  the  action.''     1  Chit,  on  PL  22. 
The  defendant  pleaded  the  non-joinder  of  Henrietta  Boon, 
and,  in  form,  the  plea  is  a  plea  in  bar,  and  on  that  account 
ought  not  to  be  considered  a  good  plea  in  abatement    But 
it  is  a  dilatory  plea,  and  if  sustained,  and  the  cause  were 
dismissed,  it  could  be  renewed  in  the  name  of  both  adminis- 
tors.    The  truth  of  the  plea  is  not  sworn  to,  and  the  Judicia- 
ry Act  declares  that  ^  no  dilatory  answer  shall  be  received 
or  admitted,  unless  affidavit  be  made  of  the  truth  thereofl'^ 
fk^b  486.    The  cause  ought,  therefore,  to  have  proceeded  to 
trial  in  the  name  of  Davis  as  administrator,  in  whose  name 
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It  was  instituted,  even  if  the  other  proceedings  were  irregu* 
lar,  which  we  by  no  means,  hold. 

[2.]  The  conversation  in  regard  to  the  cause  of  the  injury 
which  took  place  between  Dr.  Searcy  and  Mrs,  Winn,  or  in 
the  hearing  of  Dr.  Searcy,  was  properly  rejected.  It  was  not 
a  part  of  the  res  gestae.  It  was  a  considerable  time  after  the 
act  which  caused  the  damage,  and  she  was  a  competent 
witness.  In  my  opinion,  it  is  extending  the  principle  a 
great  way  to  allow  the  declarations  of  a  person  to  be  given  in 
evidence  as  a  part  of  the  res  gestae^  made  at  any  point  of 
time,  who  is  not  a  party  nor  the  agent  of  a  party,  and  who 
is  living,  and  whose  evidence  may  be  procured  by  reasona- 
ble diligence. 

[3.]  The  next  assignment  of  error  is  on  the  refusal  of  the 
Court  to  grant  a  new  trial  on  each  and  all  the  grounds  taken 
in  the  motion.  Among  the»groirnds  taken,  is  one  that  the 
Court  erred  in  its  charge  to  the  jury.  There  is  no  error  as- 
signed on  this  charge,  plainly  and  distinctly  set  forth,  as  re- 
quired by  the  statute.  Acts  ^55  and  ^5Qy  201.  Indeed,  no 
special  objection  was  urged  in  the  argument  before  us,  and 
in  looking  through  the  charge,  a  majority  of  the  Court  think 
that  the  law  was  fairly  submitted  to  the  jury.  Before  the  jury 
could  have  found  a  verdict  for  the  plaintiff  under  the  charge, 
they  must  have  found  that  if  the  plaintiff  or  his  servant  was 
not  free  from  fault,  yet  the  defendant  by  the  exercise  of  rea- 
sonable care  and  diligence,  could  have  prevented  the  injury 
or  collision,  and  neglected  to  do  so  ;  or  they  must  have  found 
that  if  the  employees  of  the  railroad  saw  the  carriage  of 
the  plaintiff  approaching  dangerously  near,  they  could  have 
stopped  the  train,  and  neglected  to  do  so,  so  as  to  prevent  the 
collision,  and  that  the  plaintiff  at  the  time  used  ordinary 
diligence  and  precaution  to  escape  the  difficulty.  One  mem- 
ijex  of  the  Court  is  of  opinion  that  the  presiding  Judge  ought 
to. have  instructed  the  jury  that,  in  the  event  they  should 
:  ind  that  both  parties  were  in  fault,  but  that  of  the  defend- 
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ant  was  greatest,  the  quantum  o^  fault  of  the  plaintiff  must 
be  weighed,  and  the  damages  should  be  abated  accordingly. 
We  know  of  no  rule  for  graduating  the  damages  in  that 
way.  A  plaintiff  might  be  so  much  in  fault  as  to  disentitle 
him  to  damages,  although  the  defendant  may  have  been  also 
to  blame.  It  is  the  duty  of  railroad  companies  so  to  regu* 
late  the  movements  of  their  trains,  near  crossings  of  high- 
ways, as  to  place  them  under  the  control  of  those  having 
the  management  of  the  engines,  that  they  may  be  at  once 
checked  or  stopped,  if  there  should  be  danger  of  injury  to 
persons  in  passing.  Not  to  do  so  is  a  fault  But  if  they 
should  fail  in  this  duty,  and  not  reduce  the  speed,  and  a 
person  near  the  crossing  should  wilfully  rush  in  front  of  the 
car,  to  be  run  over  or  have  his  property  destroyed,  neither 
he,  nor  his  personal  representatives,  if  he  be  killed,  could 
have  a  remedy.  The  damage  in  such  case  would  be  the 
consequence  of  the  injured  party's  misconduct  It  might  so 
happen,  in  a  case  of  mutual  negligence,  that  the  jury  could 
not  determine  the  preponderance  of  the  blame,  and  some 
authorities  say  that  in  such  case,  there  being  no  mode  of 
apportioning  damages?,  at  law,  there  can  be  no  recovery.  6 
TFAar,  311.  But  if  the  parties  are  not  equally  in  the  wrong, 
how  can  the  damages  be  apportioned  ?  It  would  be  difficult 
to  set  off  negligence  against  negligence  and  apportion  the 
damaga  He  who  is  guilty  of  the  greater  negligence  or 
wrong,  must  be  considered  the  original  aggressor  and  accoun- 
table accordingly.  In  this  case,  we  think  that  the  presiding 
Judge  in  his  charge  to  the  jury,  conformed  to  the  rulings  of 
this  Court,  in  cases  arising  from  this  identical  collision.  We 
think  these  rulings  are  right,  and  come  as  near  meeting  the 
justice  of  each  case,  that  may  arise,  as  any  that  could  be  laid 

down. 

Another  ground  in  the  motion  for  a  new  trial  is,  that  the 
jury  found  contrary  to  law.    We  know  of  no  principle  of 
law  violated  by  their  verdict  rendered  in  this  case. 

[4.]  Was  the  verdict  of  the  jury  contrary  to  evidence  and 
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without  evidence,  or  strongly  and  decidedly  against  the 
weight  of  evidence  ?  For  the  purpose  of  deciding  this  point 
it  is  necessary  to  refer  to  the  material  parts  of  the  testimony 
delivered  to  the  jury  by  the  witnesses  of  the  respective  par- 
ties, which  relate  to  the  question  of  negligence.  There  is  no 
controversy  as  to  the  facts  of  killing  the  slave  and  destroying 
Ae  rockaway,  nor  is  any  question  raised  as  to  the  amount 
of  damages  found  by  the  jury.  At  the  time  the  engine  run 
against  the  rockaway,  on  the  driver's  seat  of  which  the  ne- 
gro was  sitting,  it  was  standing  on  the  railroad  tract,  on  the 
crossing  of  the  public  road.  According  to  the  evidence  of 
Mrs.  Winn,  who  was  in  the  carriage,  when  the  engine  was 
first  discovered  by  her,  it  was  about  two  hundred  yards  above 
the  crossing,  and  the  carriage  was  about  twenty  feet  from  the 
same  point,  with  the  railroad  on  one  side  and  the  fence  on 
the  other,  and  too  near  to  each  other  to  admit  of  the  turning 
of  the  carriage.  The  driver  hurried  the  mules  and  did  eve- 
ry thing  in  his  power  to  eflfect  a  crossing,  by  whipping  and 
encouraging  them,  but  as  soon  as  they  got  on  the  crossing 
they  refused  to  move,  and  turned  their  heads  and  looked  at 
the  engine.  She  called  on  the  driver  to  stop,  when  within 
twenty  feet  of  the  crossing,  but  he  urged  the  mules  on  and 
said  it  would  not  do  to  stop  where  they  were ;  that  there  was 
no  way  to  get  out  of  harm  but  by  crossing,  that  the  mules 
were  not  accustomed  to  the  cars.  Mr.  Robertson,  the  con- 
ductor, did  not  see  the  rockaway  before  the  collision,  but 
gives  it  as  his  opinion,  from  facts  and  circumstances,  that 
the  driver,  by  exercising  proper  caution  and  due  diligence, 
could  have  avoided  the  difficulty. 

William  Dougherty,  a  witness  for  the  defendant,  testifie  d 
that  the  mules,  from  fright  or  some  other  cause,  when  the 
carriage  got  on  the  track  of  the  railroad,  stopped  and  refus- 
ed to  move,  but  stood  looking  round  at  the  approaching  en- 
gine until  it  struck  the  carriaga  The  boy  urged  and  whip- 
ped the  mules  to  make  them  move  from  the  track,  but  to  no 
purpose ;  they  refused  to  go.    The  boy  and  the  carriage  had 
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plenty  ot  time  to  have  crossed  over  and  cleared  the  tracks 
after  getting  on,  if  the  mnles  had  not  stopped  and  refused 
to  move  out  of  the  way.  They  were  about  seven  hundred 
and  ninety-two  feet  from  the  crossing,  when  they  first  saw 
the  n^^o  about  twenty  feet  from  the  railroad. 

The  foregoing  is  the  testimony  of  the  plaintiff,  and  that 
part  of  the  defendant's  evidence  which  supports  it,  which 
applies  to  the  caution  and  dih'gence  of  the  driver  to  avoid 
the  injury  which  resulted  in  his  death  and  the  destruction  of 
the  rockaway. 

In  opposition  to  it,  Snow  the  engineer,  testified,  that  when 
he  came  in  sight  of  and  could  see  the  road  crossing,  he  saw 
the  carriage,and  negro  on  the  driver's  seat,  standing  still  about 
twenty  or  thirty  feet  from  the  railroad,  and  he  supposed  they 
would  remain  there  until  the  engine  and  train  passed  by ; 
hence  he  made  no  attempt  to  stop  or  check  the  speed  of  the 
engine;  but  when  the  engine  arrived  nearly  opposite  the 
carriage,  and  when  it  was  too  late  for  him  to  stop  the  engine^ 
the  mules  and  carriage  started  to  cross  the  railroad  track^ 
and  the  mnles  from  some  cause  unknown  to  him,  halted  be- 
fore the  carriage  crossed  the  track.  He  made  every  effort  in 
his  power  to  stop  the  engine,  but  it  was  then  too  late  to  do 
so  in  time  to  prevent  the  accident  In  another  part  of  his 
testimony,  he  attributes  the  accident  and  injury  wholly  to  the 
carelessness  and  imprudence  of  the  negro  who  drove  the 
carriage,  and  says  the  road  crossing  was  at  an  open  place,  and 
the  driver  could  have  seen  the  engine  when  at  least  an  hun- 
dred yards  from  him,  and,  if  not  deaf,  must  have  heard  it  be- 
fore he  saw  it  He  and  the  carriage  were  at  least  one  hundred 
yatds  from  him,  when  he  saw  them  standing  still  about  twen- 
tj  ot  thirty  feet  from  the  railroad,  but  contrary  to  all  usage 
and  to  his  great  surprise,  when  the  engine  arrived  nearly 
opposite  the  carriage,  he  started  across  the  railroad  in  front 
of  the  engine,  and  the  mules  from  fright  or  some  cause  un- 
known to  him,  halted  before  the  carriage  crossed  the  track. 
He  does  not  know  whether  the  negro  \vas  drunk  or  not,  but 
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a  brokea  bottle  was  found  ia  liis  pocket,  and  the  cork  and 
his  clothes  were  wet  wtlh  spirits.  The  two  witnesses, 
Dougherty  and  Snow,  testify  to  the  declarations  of  Mrs. 
Winn  at  the  time,  to  the  effect  that  she  Llamed  the  driver 
entirely  for  the  injury,  and  that  if  he  had  obeyed  her,  it 
would  have  been  avoided.  Mrs.  Winn  testifies,  that  she 
thought  for  a  long  time  the  negro  was  wrong.  Col.  Whittle 
was  examined.  Since  the  last  trial,  he  visited  this  crossing, 
and  from  the  fence  and  obstructions,  a  two  horse  carriage 
could  not  have  been  turned  there,  within  twenty  feet  of  the 
track,  without  great  danger  of  upsetting.  This  is  the  entire 
evidence  on  the  issue  of  the  plaintiff's  caution  and  negli- 
gence, and  if  to  find  a  verdict  for  the  plaintiff,  the  jury  mtist 
hare  found  this  issue  in  his  favor,  we  see  no  sufficient  rea- 
son for  disturbing  the  finding.  The  jnry  may  have  believed 
that  the  judgment  of  the  driver  was  right;  that  the  greater 
safety  of  the  persons  in  the  carriage,  himself,  the  mules  and 
the  carriage,  required  him  to  cross  the  road ;  they  may  have 
believed  with  Mrs.  Winn  and  Mr.  Dougherty,  that  he  had 
ample  time  to  cross,  and  but  for  the  perverseness  and  obsti- 
nacy of  [lie  mules,  he  would  have  passed  without  injury  j 
they  may  have  believed  that  he  could  not  foreknow  that  the 
mules  would  obstinately  refuse  to  go  forward,  when  they  had 
gotihecarriageon  thecentreofihetrackof  the  railroad.  The 
jury  may  have  believed  that  the  witness  Snow  was  mistaken 
in  the  principal  part  of  his  testimony  on  this  point;  they 
may  have  believed  it  to  have  been  impossible  for  the  driver 
to  have  forced  the  mules  on  the  railroad  track,  in  front  of 
an  engine,  driven  at  great  speed,  and  when  the  engine  was 
nearly  opposite  the  driver  and  carriage;  and  they  may  have 
believed  that  it  was  especially  impossible  for  him,  by  any 
kind  of  effort,  under  the  facts  testified  to  by  this  witness,  to 
hiLTe  foicod  the  mules  on  the  track  in  lime  for  them  to  have 
id  before  the  collision. 
point  for  consideration  is,  whether  the 
1  fiadiog  negligence  on  the  part  of  the 
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defendant  or  its  employees.  It  was  in  evidence  that  at  the 
place  of  this  catastrophe,  there  was  an  up-grade  in  the  road 
track  in  the  direction  the  train  was  going,  of  thirty-seven 
feet  to  the  mile.  It  was  in  proof  also,  that  ihe  train  might 
have  been  stopped  in  going  the  distance  of  one  hundred  and 
fifty  yards.  Robertson  the  conductor  testified,  that  it  is  the 
duty  of  the  engineer  to  look  out  ahead  for  dangers  and  ob- 
structions on  the  road,  and  to  give  notice  to  the  brakeman. 
Mrs.  Winn  testifies,  that  she  was  looking  at  the  engineer  all 
the  time.  He  did  not  try  to  stop  the  train,  but  struck  the 
carriage  at  full  speed.  She  says  the  whistle  was  not  blowu 
at  all,  and  that  the  engineer  was  looking  out  all  the  way  from 
the  time  the  train  came  in  sight,  until  the  collision  took 
place.  "William  Robertson,  the  conductor,  testified,  that  at 
ihe  time  of  the  accident,  he  was  standing  on  the  j»latform  of 
the  baggage  car.  When  the  alarm  was  given  by  the  whistle, 
he  jumped  to  the  brake,  with  the  brakeman,  and  did  all  they 
could  to  arrest  the  train.  The  blowing  of  the  whistle  was 
the  first  intimation  he  had,  that  there  was  a  collision  or  dan- 
ger of  a  collision.  John  Snow,  the  engineer,  says  that  he 
made  no  attempt  to  stop  or  check  the  speed  of  the  engine, 
and  assigns  as  a  reason,  that  when  he  came  in  sight  of  the 
crossing,  he  saw  the  carriage  and  driver  standing  still  about 
twenty  or  thirty  feet  from  the  Railroad.  There  is  a  discrep- 
ancy between  the  evidence  of  Dougherty  and  Snow.  They 
were  together  on  the  engine.  Dougherty  says  they  were 
seven  hundred  and  ninety-two  feet  from  the  crossing,  when 
they  first  saw  the  negro  about  twenty  feet  from  the  crossing. 
In  another  place,  he  says  that  as  soon  as  Snow,  the  engineer, 
came  in  sight  of  the  driver  and  carriage,  he  immediately 
reversed  the  engine  and  blew  the  whistle  to  put  on  the  brakes^ 
and  did  all  he  could  to  stop  it,  but  it  was  too  late.  He  can- 
not say  that  the  negro  stopped  at  all.  Mr.  Dougherty,  in 
giving  an  account  of  this  thing  to  ]Mr.  Brewer  shortly  after 
its  occurrence,  stated,  that  Snow  never  blew  the  whistle  until 
after  the  engine  stuck  the  carriage.    The  weight  of  the  evi-  • 
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dence,  then,  is  decidedly  against  an  effort  to  check  the  train, 
until  after  the  collision  or  at  the  moment  of  collision.  Ta- 
king Snow's  testimony  alone,  and  the  inference  is  strongly 
against  his  conduct  He  saw  a  driver  and  carriage  within 
twenty  feet  of  the  Railroad  crossing,  and  made  no  effort  to 
check  the  rapid  movement  of  the  train.  But  the  jury,  it  is 
presumed,  gave  greater  credit  to  the  testimony  of  other  wit- 
nesses. Mr.  Dougherty,  who  was  with  him,  saw  the  driver 
from  the  moment  he  came  around  the  curve  in  the  road,  and 
his  account  of  his  conduct  is  in  harmony  with  that  given  by 
Mrs.  Winn,  to-wit:  that  the  driver  made  no  stop  before  he 
reached  the  track,  that  the  mules  then  halted  and  could  not 
be  driven  forward.  Those  witnesses  who  testified  that  the 
brake  was  not  put  on  until  the  moment  of  the  collision,  are 
supported  by  the  unquestionable  fact  that  the  crossing  could 
be  seen  at  the  distance  of  from  two  hundred  and  fifty  to  two 
hundred  and  sixty  yards,  and  the  train  was  not  stopped, 
which  the  testimony  shows  might  have  been  stopped  in  go- 
ing one  hundred  and  fifty  yards.  ^  From  the  railroad  cross- 
ing the  train  ran  about  two  hundred  and  seventy  yards  be- 
fore it  was  taken  up.  Mr.  Dougherty  says  he  measured  it, 
six  hundred  feet,  sometime  afterwards,  but  is  not  certain  that 
he  measured  it  to  the  point  of  stopping.  There  was  no 
doubt  a  bona  fide  intention  and  effort  to  stop  the  train  after 
the  collision,  and  that  it  was  not  stopped  within  the  distance 
that  it  ought  to  have  been,  must  be  accounted  for  by  the 
confusion  and  excitement  produced  by  the  occasion.  There 
was  much  conflict  in  the  evidence  in  this  case,  and  testimo- 
ny tending  to  impeach  witnesses  on  both  sides.  Of  the  cred- 
it of  the  witnesses  the  jury  was  to  judge.  The  presiding 
Judge  who  heard  all  the  evidence  and  was  an  eye  witness 
to  the  manner  and  deportment  of  the  witnesses  who  testified 
on  the  stand,  refused  the  motion  in  this  case.  It  seems  to 
us,  who  can  know  the  evidence  only  as  it  is  presented  on 
paper  in  the  record,  that  there  was  no  error  in  the  conclu- 
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siou  of  the  Court  upon  that  point,  and  upon  a  full  view  of 
that  and  all  other  points  in  the  record,  affirm  the  judgment. 

Judgment  affirmed. 
LuMPKiH,  J.  concurred. 

BsKimro,  J.  dissenting. 

The  verdict  was  for  the  full  value  of  the  property  lost 
The  fault  which  caused  the  loss,  was,  I  think,  in  both  par- 
ties. When  this  is  so,  the  loss,  I  think,  ought  to  be  borne  hj 
both  parties,  each  parly  bearing  a  part  proportioned  to  his 
part  of  the  fault 

See  my  opinion  in  Macon  and  Western  Railroad  vs.  Winn^ 
decided  at  Macon  in  June,  1858. 

Hence,  I  think,  that  the  damages  were  too  large. 

Conseciaently,  I  must  dissent  from  the  judgment  of  th^ 
Court 


William  C.  Scott,  plaintiff  in  error,  vs.  Ginsoif  Newsom^ 

defendant  in  error. 

[t.]  If  testimony  be  admitted  by  the  Court  to  enable  the  party  introducing  it,  to 
make  it  applicable  to  the  case  by  the  introduction  of  other  proof,  after  the  id- 
ttodaction  of  Huch  other  proof,  the  objecting  party  must  move  to  withdraw 
it,  and  if  he  does  not,  it  must  be  held  that  he  acquiesces  in  its  remaining  bo- 
Ibre  the  jury. 

[2.]  Theadroiniittrator  of  an  intestate's  estate  has  a  qualified  interest  in  the  re- 
al  eittata  of  his  intestate,  for  the  payment  of  debts  and  making  distribotioa; 
and  if  it  is  not  required  for  either  purpose,  his  failure  to  sue  a  tenant  in  poe* 
session  mur*t  not  be  held  to  prejudice  the  heirs  at  law. 

[3w]  The  purchase  of  land,  payment  of  the  consideration,  taking  possession  and 
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making  valuable  improvement,  is  suflicicnt  to  relieve  a  parol  agreement  for 
the  purchase  from  the  operation  of  the  statute  of  frauds. 

(4.]  When  there  is  positive  evidence  in  support  of  a  verdict,  though  there  is 
evidence  on  the  other  side  strongly  conflicting  with  it,  this  Court  will  not  rc" 
verse  the  judgment  of  the  Judge  presiding  in  the  Court  below  refusing- a  new 
trial. 

In  Equity,  in  Taylor  Superior  Court  Tried  before  Judge 
WoRRiLL,  at  October  Term,  1S58. 

The  facts  of  this  case  are  fully  set  forth  in  the  following 
opinion  of  the  Court. 

CuLVERHousE  &  Ansley,  for  plaintiff  in  error. 
Geo.  R.  Hunter,  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

Nancy  C.  Price  and  Maria  A.  Price,  orphan  sisters,  in  the 
lottery  of  lands  which  lay  in  the  county  of  Muscogee,  at  the 
time  of  the  lottery,  drew  lot  of  land  number  two  hundred 
and  ninety-eight,  in  the  first  district  of  that  county.  The 
original  survey  of  that  district  was  wrong,  which  made  a  re- 
survey  necessary,  and  by  the  re-survey,  lot  number  two  hun- 
dred and  ninety-eight  in  the  old  became  and  was  designated 
as  lot  three  hundred  and  one  in  the  new  survey,  and  a  grant 
was  thereupon  issued  to  said  orphans, fornumber  threehun- 
dred  and  one..  A  man  riamed  Thomas  Scott  married  Maria 
A.  Price,  and  a  man  named  William  Cospcr  married  Nancy 
C.  Price,  and  they  both  entered  into  possession  of  said  land. 
In  1S33,  one  William  Smith  sued  the  defendant  in  error,  in 
an  action  of  trespass,  for  alleged  trespasses  on  said  land,  and 
obtained  a  verdict.  The  defendant  appealed.  Smith,  in  his 
declaration,  described  himself  as  the  agent  of  Scott  and  Cos- 
per,  who  had  removed  to  another  county,  and  left  him  in 
possession  of  the  land.  Scott  died,  and  William  Burgess 
took  out  letters  of  administration  on  his  estate  in  the  county 
of  Gwinnett    During  the  pendency  of  the  action  of  trespass 
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on  the  appeal,  Smith,  the  plaintiff,  filed  a  bill  in  chancery, 
alleging  the  foregoing  facts,  and  that  his  remedy  at  law  was 
inadequate;  that  the  defendant  was  claiming  the  same  tracts 
of  land  by  the  same  number  drawn  by  a  different  person 
from  whom  he  had  obtained  a  conveyance.  Smith  alleged 
in  his  bill  that  Burgess  administered  on  the  estate  of  Thom- 
as Scott,  on  the  seventeeth  day  of  December,  before  he  filed 
his  bill,  and  that  he  bargained  with  Cosper  and  Burgess  for 
the  land,  took  possession  of  it  under  said  purchase,  and  made 
valuable  improvements  thereon.  The  bill  alleged,  further, 
the  trespass  for  which  the  common  law  action  was  instituted, 
and  prayed  an  injunction,  &:c. 

The  defendant  answered,  denying  complainant  Smith's  ti- 
tle to  the  land,  and  that  it  was  drawn  by  the  said  orphans, 
and  claiming  it  himself  under  another  title.  This  cause  was 
tried  at  February  Term,  1833,  and  the  jury  decreed  in  favor 
of  the  complainant  Smith.  The  defendant  appealed,  and 
the  cause  was  tried  on  the  appeal,  at  the  August  Term, there- 
after, with  the  same  result.  The  plaintiff  in  error  is  the  son 
of  Thomas  Scott,  and,  as  his  heir  at  law,  has  instituted  an 
action  of  complaint  for  the  recovery  of  the  land,  against  Gid- 
eon Newsom,  the  defendant  in  error.  He  and  INIary  A.  Scott 
his  mother,  had  previously  instituted  a  suit  in  chancery,  foi 
the  recovery  of  one-half  of  said  tract  of  land,  which  was  dis- 
missed on  demurrer.  The  judgment  of  the  Court  on  that 
demurrer  was  plead  in  bar  of  Scott's  suit  at  law.  But  that 
point  was  not  seriously  insisted  upon  ;  and  if  it  had  been, 
it  is  not  tenable;  the  parties  are  not  the  same,  and  itdoesnot 
appear  that  the  title  was  the  same. 

During  the  pendency  of  the  action  by  the  plaintiff  in  error 
for  the  recovery  of  the  land,  the  defendant  in  error  filed  a 
bill  against  him,  on  which  a  decree  was  rendered  in  favor  of 
the  complainant  below,  on  the  finding  of  which  the  plaintiff 
in  error  moved  for  a  new  trial,  which  was  refused  by  the 
presiding  Judge  in  the  Court  below,  and  his  judgment  there- 
on is  assigned  for  error. 
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The  defendant  in  error  alleged  in  his  bill,  the  filing  of  the 
bill  by  Smith,  his  answer  thereto,  as  hereinbefore  stated,  and 
the  decree  rendered  thereon.  It  alleged,  additionally,  that 
Thomas  Scott  and  William  Cosper,  according  to  his  best  re« 
collection  and  belief,  assisted  Smith  in  his  litigation  with  him. 
The  bill  alleges,  further,  that  Smith  purchased  the  land  ei- 
ther from  Scott,  in  his  lifetime,  or  from  Burgess,  his  admin- 
istrator, after  his  death,  the  half  of  the  land  claimed  now  by 
Thomas  C.  Scott;  that  he  went  into  possession  in  Thomas 
Scott's  lifetime;  and  his  (Scott's)  administrator  attended  both 
trials  for  said  land,  and  that  the  heirs  at  law  were  represent- 
ed by  the  said  administrator.  The  bill  further  alleges,  that 
William  Cosper  was  present  at  one  or  more  of  said  trials,  ta- 
king a  part  therein,  and  that  Smith  put  his  title  altogether  on 
the  title  derived  by  his  purchase  from  Cosper,  and  from  Scott 
himself,  and  from  his  administrator.  The  bill  alleges,  in  ad- 
dition, that  the  jury  passed  upon  Smith's  title,  and  adjudged 
it  to  be  good ;  that  Smith  remained  in  quiet  possession  of  the 
entire  land,  under  the  verdict  and  judgment,  until  1836  or 
1837,  when  he  purchased  from  Smith,  paid  him  f  400  in  cash, 
and  took  his  bond  for  title,  which  was  deposited  in  the  Clerk's 
office  of  Taylor  county,  and  has  been  lost  or  mislaid. 

The  bill  sets  forth  the  manner  in  which  he  obtained  title 
to  the  other  half  of  said  tract  of  land ;  but  as  there  is  no 
controversy  respecting  that  in  this  suit,  it  is  unnecessary  to 
refer  to  it.  The  complainant  alleges,  that  he  took  possession 
of  the  land  in  1836  or  1837,  and  remained  quietly  in  posses- 
sion until  1852,  when  the  suit  in  equity  was  instituted  against 
him  by  William  C.  and  Mary  A.  Scott.  The  bill  alleges, 
funher,  that  to  William  C.  Scotts's  action  at  law  for  the  re- 
covery of  one-half  the  said  tract  of  land,  he,thecom(ilainanfy 
being  defendant  in  that  action,  pleaded  the  statute  of  limita- 
tions and  other  issuable  pleas;  and  that  on  the  trial,  he 
showed  by  the  record  from  Gwinnett  county,  that  Burgess 
was  appointed  administrator  of  Thomas  Scott  in  January, 
1853;  that  on  the  trial  of  said  cause,  a  verdict  was  found  for 
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Scott;  that  the  defendant  appealed,  and  that  said  appeal  was 
then  pending.  The  bill  further  alleges  that,  at  the  time  com- 
plainant purchased,  he  had  no  knowledge  of  outstanding 
claims  to  the  land,  which  had  not  been  litigated  and  deter- 
mined, that  he  had  purchased  the  said  land  in  good  faith, 
and  paid  a  valuable  consideration  therefor;  that  those  under 
whom  he  claims  had  been  in  possession  of  the  premises; 
that  his  own  possession  had  been  notorious,  adverse  and 
peaceable,  for  twenty  years  or  longer;  that  the  said  Burgess, 
the  administrator,  as  the  complainant  believed,  knew  of  his 
purchase  and  possession  of  the  land,  and  made  no  effort  to 
disturb  him,  and  that  all  parties  had  acquiesced  in  the  judg- 
ment in  favor  of  Smith,  hereinbefore  referred  to,  and  no  suit 
was  instituted  for  said  land  until  1852.  Newsom,  the  com- 
plainant, amended  his  bill  and  alleged,  that  Scotland  Cosper, 
and  their  families,  lived  on  the  land  in  dispute  until  the  fall 
of  1832;  that  about  that  time  they  sold  the  land  to  William 
Smith;  that  both  of  them  admitted  that  they  had  sold  to 
Smith;  that  Smith  took  no  written  conveyance  from  them, 
but  went  into  possession  of  the  land  in  the  winter  of  1832 
under  the  said  parol  purchase,  claiming  the  land  as  his  own, 
and  in  his  own  right,  and  made  improvements,  and  kept 
possession  peaceably,  except  the  intrusion  hereinbefore  sta- 
ted by  Newsom,  the  complainant,  until  1836,  when  the  said 
Smith  sold  the  land  to  complainant;  that  he,  complainant, 
then  went  into  possession,  and  has  remained  ever  since  in 
quiet,  peaceable,  and  adverse  possession  of  said  lot  of  land, 
with  the  exception  of  the  suits  herein  referred  to ;  that  com- 
plainant believes  from  the  facts,  that  but  for  the  death  of  the 
said  Scott,  which  took  place  in  the  latter  part  of  1832,  short- 
ly after  Scott  and  Cosper  moved  from  the  land, leaving  Smith 
in  possession,  Smith  would  have  obtained  a  conveyance  of 
the  said  land  from  Scott;  that  Burgess,  the  administrator  of 
Scott,  recognized  the  claim,  by  allowing  Smith  to  remain  in 
possession  of  the  land,  &c. 

YOU  xxvn. — 9. 
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The  plaintiff  in  error  answered  the  bill,  and  admitted  the 
suits  at  law  and  in  equity,  but  alleges  that  he  was  an  infant, 
and  not  a  party  to  any  of  them  instituted  prior  to  the  25th  of 
March,  1851,  at  which  time  he  arrived  at  the  age  of  twenty- 
one  years;  that  he  suspects  they  were  carried  on  by  a  fraud- 
ulent combination  between  the  parties  to  obtain  a  legal  ad- 
vantage by  the  judgments.  The  answer  admits  that  burgess, 
the  administrator,  made  a  bond,  but  it  denies  that  the  de- 
fendant (plaintiff  in  error,)  ever  received  a  cent  by  the  illegal 
and  fraudulentbargain.  The  answer  denies  that  Newsoni,  the 
complainant,  controverted  Smith's  title,  but  alleged  that  he 
contended  that  lot  301  was  296,  and  put  the  issue  on  the  ident- 
ity alone  of  the  premises.  The  answer  denies,  upon  informa- 
tion and  belief,  that   Smith  purchased  of  Thomas  Scott  his 
interest  in  the  land  ;  but  it  admits  Smith's  possession  of  the 
premises,  and  denies  his  right  to  sell  his  (Scott's)  interest 
therein.     It  alleges  that  Burgess,  the  administrator,  had  no 
authority  to  sell  the  land,  and  that  Newsom,  the  complain- 
ant, was  bound  to  know  it,  and  it  insists  that  he  knew  he  was 
not  getting  a   good  title  under  the  bond.     It  denies  that  the 
judgment  on  the  demurrer,  filed  to  the  bill  in  chancery,  in- 
stituted by  him  and  Mary  A.  Scott,  as  hereinbefore  mention- 
ed, concluded  him,  as  the  only  ground  in  the  demurrer  was 
that  the  complainant  had  ar>  adequate  remedy  at  law.     The 
answer  further  denies  that  Scott  and  Cosper  remained  in  pos- 

jSession  of  the  land  until  the  year ,  and  that  Scott  ever 

sold  the  land  to  William  Smith,  either  by  deed  or  parol,  and 
insists  that  no  evidence  of  the  sale  can  be  admitted,  except  it 
be  in  writing,  signed  by  the  parly  to  be  bound  thereby.  The 
answer  alleges,  that  the  defendant  does  no.t  believe  that  Scott 
ever  admitted  that  he  had  sold  to  Smith;  and  denies  that 
Smith  went  into  possession  of  the  land  otherwise  than  as 
tenant  of  Scott  and  Cosper.  It  alleges  that  he  never  claimed 
the  land  adversely  to  Scott,  in  his  lifetime,  and  that  the  de- 
fendant having  been  an  infant,  the  possession  was  not  ad- 
verse to  him. 
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The  complainant,  on  the  trial,  introduced Hobbs, 

as  a  witness,  who  testified  that  he  heard  Cosper  say  he  had 
sold  to  Smith ;  witness  thinks  the  expression  used  was, "  we 
have  sold.''  Scott  was  not  present.  He  testified  that  Smith 
went  into  possession  under  a  purchase  from  Cosper  and  Scott. 

Jesse  Tennison  was  examined  as  a  witness  by  complain- 
ant, and  testified  that  he  heard  Scott  and  Cosper  say  they 
had  sold  to  Smith,  and  heard  Sniitli  say  he  had  sold  to  Gid- 
eon Newsom. 

Joshua  Tennison  testified  the  same,  and  additionally,  that 
Smith  said  Newsom  had  paid  him.  The  ju*ry  found  in  fa- 
vor of  Newsom,  the  complainant,  and  decreed  a  perpetual  in- 
junction of  Scott's,  the  defendant's,  common  law  action.  The 
defendant  moved  for  a  new  trial  on  the  grounds, 

1st.  Because  the  verdict  of  tho  jury  is  contrary  to  law,  and 
strongly  and  decidedly  against  the  weight  of  evidence. 

2d.  Because  the  Court  erred  in  not  rejecting  that  part  of  the 
testimony  of  a  witness  named  Hobbs,  which  was  objected  to. 

[1.]  The  objection  to  Hobb's  testimony  is  not  strongly  in- 
sisted upon  here.  It  was  admitted  by  the  presiding  Judge, 
to  allow  the  complainant,  by  evidence  to  be  introduced,  so 
to  connect  it  with  other  proof,  as  to  make  it  legal.  After 
hearing  other  testimony,  no  motion  was  made  to  withdraw  it. 
Thesame  witness  testified  that  Smith  went  on  the  land  un- 
der a  purchase  from  Cosper  and  Scott.  If  counsel  believed 
that  Hobbs'  evidence  was  not  so  connected  with  other  evi- 
dence subsequently  given,  as  to  bring  it  within  the  decision 
of  the  Conrt,  they  ought  to  have  moved  to  withdraw  it  from 
the  consideration  of  the  jury.  Not  having  done  so,  they  must 
be  held  to  have  acquiesced  in  the  propriety  and  legality  of 
its  Remaining  before  the  jury. 

[0.]  For  the  defendant  in  error  it  was  insisted  that  the  ver- 
dict or  decree  of  the  jury  was  not  contrary  to  law,  because 
the  plaintiff  in  error,  who  was  plaintiff  in  the  action  at  law 
also,  was  barred  in  that  action  by  the  statute  of  limitations. 
The  plaintiff  in  error  was  an  infant,  and  within  the  saving 
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of  the  Statute.  He  was  not  barred.  But  it  is  insisted  that  there 
was  an  administrator  of  the  estate  of  the  ancestor,  and  he 
ought  to  have  sued.  The  rulings  of  this  Court  have  been 
that  on  the  death  of  the  uncestor  intestate,  his  estate  in  lands 
is  cast  on  his  heirs  at  law,  but  that  there  is  a  qualified  estate 
in  the  administrator,  for  the  payment  of  debts,  or  for  making 
distribution.  If  the  land  is  not  required  for  either  of  these 
purposes,  the  administrator  need  not  sue,  and  his  failure  to 
do  so,  must  not  prejudice  his  heirsjit  law. 

[3.]  We  think  that  there  was  sufficient  evidence  in  this 
case,  if  true,  and  the  jury  must  have  found  it  so,  to  relieve 
the  case  from  the  operation  of  the  statute  of  frauds.  There 
was  evidence  of  purchase,  payment,  possession  long  contia- 
ued,  and  valuable  improvements. 

There  was  conflicting  evidence  in  this  case,  and  so  difficult 
is  it  of  reconciliation,  that  we  shall  not  attempt  it.  We  do 
not  say  that  we  should  have  rendered  the  verdict  which  the 
jury  did,  had  it  been  our  province  to  act  in  their  stead;  but 
there  was  positive  evidence  in  support  of  the  verdict,  and 
there  are  strong  circumstances  and  admissions  in  conflict 
with  it 

[4.]  The  presiding  Judge  who  heard  the  entire  cause,  up- 
on a  consideration  of  the  evidence  on  both  sides,  has  refused 
to  recognize  that  as  a  good  objection  to  the  verdict,  and  we 
will  not  overrule  him  on  a  ground  which  must  derive  much 
of  its  merit  from  what  transpires  before  him  on  the  trial  of 
the  cause. 

Judgment  affirmed. 
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The  executors  of  James  A.  Everett,  plain liffs  in  error,  vs. 
The  administrators  of  Elizabeth  Whitfield,  defendant 
in  error. 

Althoogh  time  may  be  running  against  an  equitable  title,  yet,  if  that  title  comes 
to  an  infant,  time  will  cease  to  run  against  it,  during  the  infancy  ;  equity  in 
this  respect,  foIIoMring  the  statute  of  1617. 

As  to  when  the  evidence  is  suflicient  to  warrant  particular  charges. 

In  Equity,  in  Houston  Superior  Court.  Tried  before 
Judge  Lamar,  at  October  Term,  1858. 

This  cause  came  before  the  Supreme  Court  upon  the  fol- 
lowing bill  of  exceptions  : 

Be  it  remembered,  that  on  Monday  the  first  day  of  No- 
vember, 1858,  during  the  regular  October  Term  of  Houston 
Superior  Court,  the  honorable  Henry  G.  Lamar,  Judge  of 
said  Court,  then  and  there  presiding — the  cause  of  Adolphus 
D.  Kendrick  and  Myles  L.  Green,  as  executors  of  the  last 
will  and  testament  of  James  A.  Everett,  late  of  Houston 
county,  deceased,  against  Henry  H.  Whitfield,  as  adminis- 
trator of  Elizabeth  Whitfield,  deceased,  the  same  being  a 
bill  to  enjoin  a  common  law  action,  and  to  quiet  complain- 
ant's possession  to  the  property  therein  specified — came  on 
to  be  tried,  was  called  in  its  order  on  the  appeal  docket,  both 
parties  announced  ready,  a  jury  was  empannollcd,  and  the 
parties  were  at  issue  before  a  special  jury.  liy  consent,  the 
common  law  action  and  the  bill  were  tried  together.  Com- 
plainants, after  the  reading  of  the  bill  and  answers,  submit- 
ted in  evidence,  (having  laid  a  good  /oundation  therefor,)  a 
bill  of  sale  from  Joseph  Minis,  Sherifl'  of  Houston  county, 
dated  6th  day  of  March,  182S,  to  James  A.  Everett,  for  thirty- 
two  negroes, a  copy  of  which  bill  of  sale  is  as  follows: 

Georgia,  Houston  County — Know  all  men  by  these  pres- 
ents, that  Joseph  Mims,  Esquire,  Sheriff  of  Houston  county, 
for  and  in  consideration  of  the  sum  of  six  thousand  seven 
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hundred  and  ninety-one  dollars,  to  him  in  hand  paid  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  hath  bargained  and  sold, 
and  by  these  presents,  and  by  virtue  of  the  powers  in  him 
vested  as  Sheriff'  aforesaid,  and  of  an  execution  issuing  out 
of  the  Superior  Court  of  the  county  of  Putnam,  bearing  date, 
the  fourth  day  of  October,  eighteen  hundred  and  twenty- 
five,  which  the  executors  and  executrix  of  Stephen  W. 
Harris,  deceased,  plaintiff,  and  George  B.  Whitfield,  defend- 
ant; and  several  oiher  Ji,  fas.  vs.  said  Whitfield,  I,  Joseph 
Mims,  Sherifl*,  as  aforesaid,  doth  bargain  and  sel!  unto  James 
A.  Everett,  of  the  county  of  Crawford,  and  State  aforesaid, 
thirty-two  negroes,  namely;  Dick,  a  man;  Ralph,  a  man ; 
Bob,  a  man;  Dempsey,  a  man  ;  Simon,  a  man;  Isaac,  a  boy; 
Sharper,  a  boy;  Patrick,  a  boy  ;  Mose,  a  boy;  Orange,  a  boy ; 
Emily,  woman,  and  child  Taby,  a  girl ;  Fillis,  a  girl ;  Minny, 
a  girl;  Sarah,  a  girl;  Alsy,agirl;  Hanner,a  girl;  Lydia,agirl ; 
Violet,  a  girl ;  Lynda,  a  girl ;  Ginney,a  girl ;  Biner,agirl;  Hes- 
ter, a  girl ;  Letty,  a  girl ;  Patty,  a  girl ;  Feeby,  a  girl ;  Jude, 
a  girl,  which  I,  Joseph  Mims,  Sheriff,  did  this  day  expose  at 
public  outcry,  under  the  execution  aforesaid,  and  the  said 
James  A.  Everett  being  the  highest  and  best  bidder,  was 
knocked  off  to  him  at  the  price  or  sum  of  six  thousand  seven 
hundred  and  ninety-one  dollars.  To  have  and  hold  the  ne- 
groes aforesaid,  unto  the  said  James  A.  Everett,  his  heirs  and 
assigns  forever,  as  they  were  held  by  the  said  George  B^ 
Whitfield. 

In  witness  whereof,  the  said  Joseph  Mims,  Sheriff  afore- 
said, hath  hereunto  set  his  hand  and  seal,  this  6th  day  of 
May,  1828.  (Signed,)       JOSEPH  MIMS,  SheriHr,  [Z.  S.'] 
In  presence  of 

Simon  Bateman, 

Edw'd  Welch,  C.  S.  C.  H.  C. 

Georgia,  Houston  County — Clerk's  office,  Superior  Court 
Recorded  in  book  I.,  page  592,  this  April  25th,  1854. 

WM.  H.  MILLER,  Clerk. 
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Complainants  then   read   in   evidence,  an  execution   of 
which  the  following  is  a  copy : 

Georgia,  Putnam  County — To  all  and  singular  the  Sher- 
iffs of  said  State,  greeting: 

We  command  you,  that  of  the  goods  and  chattels,  lands 
and  tenements  of  George  B.  Whitfield,  you  cause  to  be  made 
the  sum  of  six  hundred  and  fourteen  dollars  and  eleven 
cents,  principal,  and  the  further  sum  of  one  hundred  and 
ibirty-nine  dollars  and  seventy  cents  interest,  up  to  the  25th 
day  of  March,  1827,  and  the  further  sum  of  thirteen  dollars 
twelve  and  a  half  cents,  for  cost,  with  interest,  and  the  prin- 
cipal sum  from  the  25th  day  of  March,  1827,  which  Daniel 
Parish,  William  S.  Miller,  Henry  Parish,  Joseph  Kernochan, 
and  Ephraim  Holbrook,  late  trading  under  the  name  and 
style  of  Parish,  Miller  &  Co.,  lately  in  our  Superior  Court  of 
said  county,  recovered  against  him  for  their  principal,  inter- 
est and  cost:  And  that  you  have  said  several  sums  of  mo- 
ney before  the  Judge  of  said  Court,  on  the  third  Monday  in 
September  next,  to  render  to  the  said  Parish,  Miller  &  Co., 
the  principal,  interest  and  cost  aforesaid ;  and  have  you  then 
nd  there  this  writ 

Witness,  the  honorable  Owen  U.  Kenan,  Judge  of  said 
Court,  this  7th  day  of  April,  1827. 

(Signed,)  WILEY  WILSON,  Clerk. 

Entries  on  the  said Ji, fa. 

Levied  the  within  on  four  hundred  and  five  acres  of  land, 
more  or  less,  whereon  defendant  now  lives,  3d  December, 

1827.  H.  W.  RALEY,  Sheriff. 

The  above  levy  sold  1st  day  of  January,  1828,  for  ninety- 
one  dollars,  and  the  money  paid  to  difi,fa,  of  older  date  than 
the  within ^./a„  this  1st  January,  1828. 

H.  W.  RALEY,  Sherif. 

Levied  the  within  j?. /a.  on  thirty-two  negroes,  March  10, 

1828.  JOSEPH  MIMS,  Sheriff. 
The  above  levy  sold  on  the  first  Tuesday,  in  this  instance 
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for  $6,791,  and  the  whole  of  the  money  paid  to  older^/oj. 
14th  May,  1828.  JOSEPH  MIMS,  Sheriff. 

Levied  the  within^. /cw.  on  2,323  acres  of  land,  lying  on 
Flint  river,  10th  June,  1828. 

JOSEPH  MIMS,  Sheriff. 

The  above  levy  sold  for  eleven  dollars,  the  money  paid  for 
cost  JOSEPH  MIMS,  AAeri^. 

Complainants  then  read  in  evidence  the  exemplification 
and  exhibits  from  Putnam  Superior  Court,  and  from  the  exe- 
cution docket  of  Putnam  Superior  Court,  all  of  which  are 
attached  to  the  bill  as  a  part  of  the  pleadings,  and  which 
plaintiffs  in  error  pray  leave  to  refer  to  as  part  of  the  evi- 
dence to  be  considered  as  embodied  herein. 

Complainants  also  read  in  evidence,  a  copy  of  the  last  will 
and  testament  of  James  A.  Everett,  also  exhibited  to  the  bill 
as  part  of  the  pleading,  and  which  they  also  pray  leave  to 
refer  to  as  though  embodied  herein. 

It  having  been  omitted  in  the  proper  place,  complainants, 
before  reading  in  evidence  the  bill  of  sale  from  Joseph  Mims, 
Sheriff,  to  James  A.  Everett,  showed  diligence  and  exhaust- 
ed all  the  resources  in  their  power,  to  produce  the  original y?. 
fa.  of  the  executors  and  executrix  of  Stephen  W.  Harris  vs. 
George  B.  Whitfield,  and  after  said  proof  of  diligence,  the 
Court  allowed  said  bill  of  sale,  and  the  exemplification  and 
records  of  Putnam,  attached  to  the  bill  to  be  read  in  evi- 
dence. 

Complainants  then  read  in  evidence  the  depositions  of 
John  Hiley,  taken  by  commission,  who  testified  he  knew  the 
parties,  and  knew  George  B.  Whitfield.  First  acquaintance 
with  him  was  sometime  during  the  year  1S2S.  At  first,  it 
was  casual,  afterwards  intimate.  He  lived  a  little  over  a 
mile  from  ma  That  he  knows  nothing  about  the  negroes 
having  been  in  the  custody  of  the  Sheriff  of  Houston  coun- 
ty. I  do  not  know  that  I  know  the  names  of  any  of  the 
negroes  at  issue  between  the  parties,  but  one  of  the  negroes 
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that  belonged  to  George  B.  Whitfield  was  named  Ralph,  pro- 
nounced commoiily  Rafe,  another  name  was  Dick.     I  do  not 
now  remember  any  other  names,  though  I  might  remember 
others  by  long  study.     The  negroes  remained  in  Whilfield's 
possession  until  after  the  crop  of  1828  was  gathered.     Mr. 
James  A.  Everett  then  sent  his  wagon  after  them  and  took 
them  away  peaceably  and  quietly.     I   was  present  at  the 
time.    I  went  to  do  blacksmith  work  for  myself    I  saw  Mrs. 
Whitfield  there,  but  did  not  see  Mr.  Whitfield.     So  far  as  I 
know,  Mr.  James  A.  Everett  exercised  and  claimed  control 
of  the  negroes  ever  afterwards.     As  well  as  I  recollect,  George 
B.  Whitfield  lived  in  the  neighborhood  about  four  years  af- 
ter he  parted  with  the  possession  of  the  negroes.     He  moved 
at  first,  I  believe,  to  Henry  county.     The  names  of  the  ne- 
groes, and  the  circumstances  under  which  they  left,  I  have 
already  stated  as  well  as  I  can  in  answer  to  the  fourth  inter- 
rogatory.    Has  already  stated  these  things  in  answer  to  the 
fourth  direct  interrogatory.     Mr.  Whitfield  never  expressed 
his  feeling,  or  had  any  conversation  with  me  about  the  trans- 
action.   Knows  nothing  about  what  part  of  the  crop  of  1828, 
Everett  was  to  have.     Mr.    Whitfield  was  an  iiitemperate 
man.     I  do  not  think  any  drunken  man  is  capable  of  trans- 
acting his  business  when  in  a  state  of  intoxication.     Mr. 
Whitfield  was  a  man,  when  sober,  who  knows  how  to  attend 
to  business.     I  know  nothing  about  the  sale.     If  Mr.  W^hit- 
field  ever  complained,  he  never  did  to  me.     Know  nothing 
more  that  will  benefit  defendant. 

Complainants  then  read  in  evidence  the  depositions  of 
WilUam  JVesty  who  testifies  as  follows: 

He  knows  the  parties,  and  has  heard  Everett  and  Whit- 
field talk  about  trading,  and  the  trade  was  about  negroes. 
Witness  does  not  recollect  all  that  was  said,  but  heard  George 
B.  Whitfield  urge  Everett  to  take  up  exticuiious  ihit  were 
against  him  from  Putnam  county. 

The  above  conversation  was  at  Everett's  house. 

As  near  as  witness  recollects,  Wljiifield  wanted  Everett  la 
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take  up  the  executions  and  take  a  mortgage  on  his  negroes. 
Witness  says  they   were  Whitfield's  negroes.     Witness   did 
not  hear  anything  about  a  sale  of  negroes  between  Everett 
and  Whitfield.     He  did  hear  Whitfield  urge  Everett  to  take 
up  said  executions  and  take  control  of  them  ;  he  heard  noth- 
ing about  selling  property.     What  induced  Whitfield  to  urge 
Everett  to  take  up  the  executions,  was  that  the  Sheriff  was 
after  Whitfield's   negroes  or  property,  and  he  could  not  get 
the  money  to  take  up  said  executions — that  was  his  reason 
for  wanting  Everett  to  take  up  said  executions.     Whitfield 
did  propose  to  give  Everett  a  mortgage  on  the  negroes,  but 
witness  does  not  know  whether  he  did,  or  did  not.     Witness 
did  oversee  for  Everett  in  1825,  1826,  1827,  and  six  months 
of  the  year  1828.     Witness  had  Mingo  and  Bob,  that  was 
of  the  Whitfield  negroes.     It  was  in  the  latter  part  of  1827 
and  1828,  he  overseed  there,  a  part  of  the  time  in  the  lower 
14th,  and  a  part  of  the  time  at  the  place  where  Everett  lived. 
Everett  bought  Mingo  and  Bob  at  SherifPs  sale,  does  not  re- 
collect what  month  they  were  sold.     Whitfield  remained  in 
the  neighborhood  after  the  sale — never  heard  of  his  setting 
"up  any  claim  to  said  negroes.     Whitfield  did  get  corn  from 
Everett  in   1826;  he  got  600   bushels,  at  $1  25  per  bushel  ; 
does  not  know  on  what  account  it  was  got    Everett  and 
Whitfield  lived  about  four  miles  apart,  does  not  know  when 
Whitfield  left  the  neighborhood,  cannot  say  where  he  lived 
when  the  negroes  were  sold  by  the  Sheriff. 

Witness  was  born  in  North  Carolina,  in  the  year  1796.  If 
you  will  subtract  1796  from  1856  you  have  my  age.  He 
lived  in  the  lower  14th  district  Houston  county,  Ga.  He  is  a 
farmer  by  occupation,  has  lived  in  this  county  about  thirty- 
one  years — he  did  oversee  for  Everett  in  the  years  1825-6-7, 
and  part  of  the  year  1828;  he  gave  me  §200  a  year.  Wit- 
ness lived  on  the  Hog-crawl  place  a  part  of  the  time,  and  at 
the  home  place  the  balance  of  the  time.  At  the  Hog-crawl 
place  he  worked  from  five  to  ten  hands,  names  are  Peter, 
Ned,  Hannah,  Lucy,  Chaneyand  Peter;  then  there  was  Bob 
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and  Mingo,  of  the  Whitfield  stock,  then  there  was  Sandy> 
Larry  and  Pompey,  and  Peggy,  then  there  was  none  of  the 
Whitfield  stock  but  Bob  and  Mingo.  Witness  did  not  sleep 
and  eat  in  the  same  house  with  Everett,  he  only  acted  as 
overseer  for  Everett.  Mr.  Green  did  transact  business  for 
Everett,  has  heard  a  conversation  between  Everett  and  Whit- 
field, but  nothing  about  the  sale  of  negroes,  do  not  recollect 
the  time,  the  place  was  at  Everett's  house.  There  was  no 
one  present  but  Everett,  Whitfield  and  myself;  it  was  in  the 
day  time — does  not  recollect  all  that  was  said.  Witness  was 
at  Mr.  Everett's  on  business  and  found  Whitfield  there. 
Witness  never  heard  Mrs.  Elizabeth  Whitfield's  name  men- 
tioned. I  heard  them  talk  about  a  mortgage,  but  never  heard 
that  Everett  had  a  mortgage  on  any  negroes.  Witness  says 
he  never  heard  Everett  say  anything  about  buying  in  the 
negroes  for  Whitfield — does  not  know  where  they  went  to — 
does  not  know  anything  about  Green's  going  to  Whitfield's 
and  taking  away  the  negroes  in  the  absence  of  Whitfield, 
does  not  know  anything  about  Whitfield's  being  displeased 
and  threatening  to  kill  Everett.  Witness  never  saw  Whit- 
field intoxicated,  does  not  know  anything  about  Everett's 
getting  Wm.  Whitfield  to  live  with  him  in  Fort  Valley.  All 
told  that  witness  knows. 

Complainants  then  read  in  evidence,  the  depositions  of 
Jefferson  J.  Westberry,  taken  by  defendant,  who  testified,  he 
knew  the  parties,  and  he  did  manage  the  plantation  of  James 
A.  Everett  in  his  lifetime  for  nine  years.  I  knew  negroes  on 
his,  Everett's  plantation,  called  by  him  and  others,  the  Whit- 
field negroes,  the  names  of  many  of  them,  as  well  as  their 
ages,  I  have  forgotten ;  but  I  give  the  following  names  of 
such  as  I  can  remember.  Lidd,  Senior,  Dick,  Bob,  Demp- 
sey,Ailsey,  Mingo,  Sarah,  Emily,  Violett,Jude,Plym,'Philis, 
Biner,  Tabby,  Patty,  and  a  child  of  Sarah,  and  Lett  and 
Charity,  children  of  Mingo;  there  were  others,  children  of 
these  negroes,  but  the  names  of  them  I  disremember.  Lidd 
the  younger,  Stephen,  Orange  or  Mack  and  Mose.    I  do  not 
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remember  any  of  their  ages  positively,  I  cannot  give  the 
value  of  the  negroes  or  their  hire,  having  been  unacquainted 
with  them  for  several  years  past.     I  do  not  know  how  Ever- 
ett got  possession  of  said  negroes.     I  do  not  know  anything 
more  that  will  benefit  the  defendant.     I  have  not  said  what 
any  one  said  about  any  negroes.     I  overseed  or  managed  for 
James  A.  Everett,  except  what  he  (Everett)  himself  said.     I 
suppose,  from  Mr.  Everett's  calling  certain  negroes  the  Whit- 
field negroes,  that  those  negroes  had  once  belonged  to  Whitfield. 
I  am  unable  to  state  fully,  any  conversation  that  passed  be- 
tween me  and  Everett,  but  I  remember  hearing  Everett  say 
he  bought  said  negroes  at  Sheriff's  sale,  and  that  they  were 
sold  as  the  property  of  Whitfield.     I  overseed  for  James  A. 
Everett  at  one  time,  seven  years,  commencing  in  December, 
1832,  and  leaving  there  on  or  about  the  1st  of  January,  1840. 
I  was  then  absent  from  his  plantation  for  two  years,  when  I 
came  back  and  overseed  for  him  for  one  year  and  ten  months. 
I  did  not   know   G.   B.  Whitfield,  and  consequently,  know 
nothing  of  his  ever  having  lived  East  of  Flint  river,  or  of 
his  being  rational  or  irrational.     I  know  nothing  more  that 
will  benefit  Everett's  executors.    Here  complainants  rested. 

Defendant  then  read  in  evidence,  his  letters  of  adminis- 
tration on  the   estate  of  Elizabeth   Whitfield,  in  the  usual 

form,  from  the  Ordinary  of  Putnam  county,  dated  

1853. 

Howell  Cobb  introduced  as  a  witness  for  defendant,  testi- 
fied :  Col.  Howell  Cobb  was  present  at  the  sale  of  the  ne- 
groes, 6th  May,  1828.  His  attention  was  called  to  the  sale 
because  the  manner  of  the  sale  was  unusual,  and  the  ne- 
groes were  not  put  up  in  the  usual  way,  but  all  in  a 
lump.  Everett  was  tiie  purchaser.  There  were  a  good  ma- 
ny negroes,  but  how  many,  I  do  not  know.  He  cannot  say 
that  those  now  in  controversy  were  among  them. 

As  to  the  objects  of  the  sale  and  its  unusual  manner,  he 
derived  his  information  from  Whitfield,  of  whom  he  inquir- 
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ed,  because  Whitfield  had  been  his  friend — although  Everett 
was  present  on  the  ground — he  could  not  say  that  he  heard 
the  explanation  given  by  Whitfield.  (The  Court  ruled  that 
the  sayings  of  Whitfield  could  not  be  given  without  it  was 
proven  that  Everett  heard  them.)  Wliere  the  negroes  went 
after  the  sale,  he  did  not  notice.  Don't  know  when  Whit- 
field left  the  county,  but  he  remained  there  several  years  af- 
ter the  sale.  The  negroes  were  sold  in  a  lump.  Does  not 
know  whether  that  (the  lump)  included  the  whole  of  the  ne- 
groes, but  knows  that  the  lot  was  unusually  large.  It  is  not 
usual  to  put  up  negroes  in  families  at  Sheritf's  sales — wheth- 
er the  negroes  put  up  were  one  family,  he  does  not  know, 
but  he  thinks  not. 

Defendant  then  read  in  evidence  the  depositions  of  Joel 
Sranham^  James  Nicholson  and  IVilliam  B.  Carter^  all  of 
ivhom  testify  they  were   acquainted   with  plaintifl',  but  not 
with  defendant    James  Nicholson  answers,  he  knew  Eliza- 
beth Whitfield  in  her  lifetime,  that  he  knew  her  in  Eatonton, 
this  place,  that  she  was  then  living  with  her  son,  George  B. 
T^hitfield,  and  that  she  died  at  his  house,  in  this  place,  about 
the  year  1825  or  1826,  according  to  the  best  of  his  recollec- 
tion.   Joel  Branham  says  he  knew  Mrs.  Whitfield,  that  she 
lived  and  died  as  stated  by  James  Nicholson,  only  his  recol- 
lection is,  she  died  in  1825. 

Wm.  B.  Carter  says  he  is  not  able,  from  his  knowledge  of 
the  facts. 

James  Nicholson  and  Joel  Branham  answer,  Mrs.  Whit- 
field came  to  Georgia,  and  to  this  place,  (Eatonton,)  about  the 
year  1825,  and  it  was  understood  she  came  from  S.  Carolina. 
JoelBranham  says  she  brought  a  considerable  gang  of  negroes 
with  her.  Whether  they  were  hers  or  not,  he  does  not  know. 
Poes  Dot  remember  how  many,  and  does  not  know  whether 
she  died  in  possession  of  the  said  slaves  or  not.  James 
Nicholson  does  not  know  anything  of  the  facts  jointly  an- 
swered by  Joel  Branham  and  James  Nicholson.  William 
B.  Carter  knows  nothing  that  will  enable  him  to  answer  the 
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third  direct  interrogatory.  Joel  Branham  and  James  Nich- 
olson say,  George  B.  Whitfield  did  have  a  large  estate  at  the 
time,  and  before  his  mother  came  to  live  with  him,  how 
many  slaves,  deponents  do  not  remember — there  was  a  con- 
siderable number.  Wm.  B.  Carter  knows  nothing  of  the 
facts  enquired  of  in  this  interrogatory.  The  witnesses  all 
answer,  Wm.  B.  Carter  is  Ordinary  of  said  county.  W^m.  B. 
Carter  answers,  upon  examination  of  the  records  in  his  office, 
he  finds  that  administration  has  never  been  granted  upon 
Elizabeth  Whitfield's  estate,  except  to  Henry  H.  Whitfield. 

Joel  Branham  and  James  Nicholson  answer  that  Eliza- 
beth Whitfield  came  to  Putnam  county  about  the  year  1S25. 
That  her  son,  George  B.  Whitfield,  came  first  That  she  did 
live  with  her  son,  George.  That  George  was  living  here 
when  she  came  out,  and  that  he  did  not,  as  well  as  the  wit- 
nesses recollect,  come  with  her.  That  George  B.  did  come 
out  to  this  place,  about  the  year  1823  or  1824.  Don't  re- 
member that  he  remained  one  year  and  then  went  back  af- 
ter his  mother  and  property.  W^itness  Branham  only  knows 
that  she  brought  negroes  with  her.  Nicholson  knows  noth- 
ing. Carter  knows  nothing  of  the  facts  enquired  about  in 
this  interrogatory.  Branham  and  Nicholson  know  not 
whether  there  were  any  other  children,  except  George  B. 
Whitfield.  Carter  knows  nothing.  They  all  answer,  the 
tax  books  are  not  in  their  custody  and  that  they  cannot  an- 
swer the  question  in  this  interrogatory.  They  have  all  an- 
swered all  that  they  know. 

The  defendant  then  read  in  evidence,  the  depositions  of 
Edward  Varner^  who  testified  :  He  knew  Elizabeth  Whit- 
field in  the  county  of  Putnam.  I  learned  from  Elizabeth 
Whitfield  and  her  family  that  she  came  from  South  Caroli- 
na, or  near  the  line  of  North  Carolina.  Mrs.  Elizabeth 
Whitfield  died  in  Putnam  county.  I  do  not  remember  what 
time  she  died,  but  it  was  many  years  ago.  She  lived  on  a 
plantation  in  Putnam  county,  and  had  about  twenty  negroes, 
more  or  less,  which  were  with  her  at  the  time  of  her  death* 
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I  only  remember  one  of  the  negroes'  names,  and  a  negro  by 
^he  name  of  Sharper,  an  old  man.     I  knew  George  B.  Whit- 
field in  the  county  of  Putnam.     He  had   about  him,  near 
fifty  negraes.     1  do  not  know  what  he  was  worth.     George 
B.  Whitfield,  according  to  my  understanding,  was  the  only 
child  of  Elizabeth  Whitfield  at  the  time  of  her  death.     I  do 
not   know   that   George   B.    Whitfield    was    distributee    of 
Elizabeth  Whitfield,  but  suppose  he  was.     I  do  not  remem- 
ber whether  or   not,  she  lived  in  the  house  with  George  B. 
Whitfield,   but  think  she  did  not  live  in  the  same  house.     I 
do  not  know  that  George  B.  Whitfield   did  control  the  ne- 
groes on  the  plantation.     1  only  know  it  by  her  having  them 
in  possession,  when  she  moved  into  Putnam  county.     If  she 
had  any  title  but  possession,  I   do   not  remember.     I  never 
saw  any  paper  title.     I  never  saw  any  paper  title  that  1  have 
any  recollection  of.     I  do  not  know  that  George  B.  Whitfield 
was  the  only  heir  or  not,  but  suppose  he  was  entitled  to  the 
property  of  his  mother.     In   regard  to  the  property's  being 
sold,  I  know  nothing  more  than  report,  and  that  was,  the 
property  was  sold.     George  Whitfield  died,  I  think,  in  Hous- 
ton county.     Have  stated  all  I  know  about  the  property. 

Answers  of  Sarah  Whitfield^  taken  by  commission.  She 
answers:  I  know  Miles  L.  Green  and  Henry  H.  Whitfield, 
but  I  do  not  know  Adolphus  D.  Kendrick. 

I  knew  Elizabeth  Whitfield  in  her  lifetime.  I  first  be- 
came acquainted  with  her  in  1S20,  in  the  State  of  South 
Carolina,  and  was  well  and  intimately  acquainted  with  her 
from  that  time  until  her  death,  which  took  place  in  the  year 
1825,  in  Eatonton,  Putnam  county,  Georgia. 

The  said  Elizabeth  Whitfield  did  own  and  possess  in  her 
own  right,  in  the  State  of  South  Carolina,  land  and  negroes. 
I  cannot  state  how  much  land  she  owned,  but  she  owned 
and  possessed  sixteen  negroes. 

The  said  Elizabeth  Whitfield  did  bring  to  Georgia  with 
her,  in  the  year  1824,  the  said  sixteen  negroes,  and  one  more 
which  was  born  on  the  road  while  she  was  moving  to  Geor- 
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gra,  named  Mose.  The  names  of  the  sixteen  negroes  were, 
as  well  as  I  can  remember,  Hannah,  Lid  or  Lidia,  Binah, 
Stephen,  Orange,  Ailsy,  Violet  or  Vilett,  Jude,  Plymouth, 
Juny,  Unity,  Ann,  Taby,  Jansey,  Dempsey  and  Daniel.  She 
did  die  in  possession  of  all  these  slaves,  seventeen  in  num- 
ber, including  the  said  Mose.  I  am  the  widow  of  George 
B.  Whitfield,  and  we  were  married  the  5th  of  October,  1820, 
and  we  did  live  together  till  his  death,  and  he  died  the  1st 
day  of  April,  1839.  We  went  to  the  State  of  South  Caroli- 
na in  October,  1820,  and  remained  there  until  February  or 
March,  1823,  when  we  removed  to  this  State.  My  husband 
always  said  he  moved  to  Georgia  to  gratify  me,  as  my  pa- 
rents and  relations  were  all  in  Georgia,  and  I  preferred  liv- 
ing near  them.     He  was  a  widower  when  I  married  him. 

The  said  George  B.  Whitfield  did  have  a  large  property 
when  we  married,  and  his  father,  William  Whitfield,  was  a 
man  of  a  large  estate  when  he  died.  She  does  not  know 
anything  of  Elizabeth  Whitfield  taking  into  her  possession 
all  the  estate  of  her  husband,  as  his  administratrix  on  his 
death.  He  died  in  Marlborough  District,  South  Carolina,  some 
two  or  three  years  before  1  went  to  South  Carolina,  which 
was  in  1820.  He  left  only  one  kin,  the  said  George  B.  Whit- 
field, who  was  my  husband.  The  said  George  B.Whitfield 
left  living  at  his  death,  nine  children,  to-wit :  William  S. 
Whitfield,  born  18ih  April,  1814 ;  Emily  E.  Whitfield,  born 
Nov.  8th,  1815;  George  B.  Whitfield,  born  12th  July,  1822, 
who  died  without  issue.  Henry  H.  Whitfield,  born  the  11th 
April,  1826;  Dervitt  C.  Whitfield,  born  22d  February,  1628; 
Elizabeth  Whitfield,  born  19th  July,  1830;  Josephine  Whit- 
field, born  19th  November,  1832;  John  F.  Whitfield,  born 
16th,  1836,  and  Flora  Victoria  Whitfield, born  5th  of  Janua- 
ry,  1839,  who  also  died  without  issue. 

The  said  Elizabeth  Whitfield  and  her  slaves  did  not  re- 
move with  the  said  Geo.  B.  Whitfield  to  Georgia,  at  the  same 
cime,  but  they  removed  to  Georgia,  at  about  a  year  afterwards. 
When  we  left  she  did  not  know  she  would  move  to  Georgia 
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at  all.  She  had  not  then  become  willing  to  move.  None 
of  the  slaves  of  the  said  Elizabeth,  came  with  me  and  my 
husband  to  Georgia,  but  they  came  about  a  year  afterwards 
as  before  staled.  Their  names,  as  before  stated,  are  as  fol- 
lows, to-wit :  Hannah,  Lidia,  Binah,  Stephen,  Orange,  Ailsy, 
Violet,  Judy,  Plymouth,  Juny,  Unity,  Ann,  Jansy,  Taby, 
Dempsey  and  Daniel,  also  Moses,  born  on  the  way. 

My  husband  did  settle  and  live  in  Putnam  county,  Geor- 
gia, when  he  came  from  South  Carolina,  and  he  lived  there 
about  four  years  and  he  moved  from  Putnam  to  Houston 
county. 

My  husband,  the  said  Geo.  B.  Whitfield,  moved  to  Hous, 
ton  County  in  1826,  and  he  did,  after  the  death  of  the  said 
Elizabeth  Whitfield,  take  her  slaves  to  Houston  county. — 
Her  slaves  that  he  carried  to  Houston  county,  were  seven- 
teen in  number,  arid  were  the  sanre  that  she  brought  with 
her  from  South  Carolina.  He  carried  to  Houston,  of  his 
own  slaves,  thirty  or  forty,  I  do  not  remember  the  precise 
number,  and  of  the  estate  of  Elizabeth,  seventeen,  as  I  have 
just  stated.  After  his  removal  to  Houston  county,  the  habits 
of  the  said  Geo.  B.  Whitfield  were  dlssij  aled  in  their  char- 
acter. Tliey  were  ititemperate,  and  his  mind  was  at  times 
much  impaired  by  dissipation, so  much  so  as  to  often  render 
him  unfit  for  business,  and  he  was  most  of  his  time  in  that 
condili(»n,  under  the  influence  of  spiiiii:>,  and  unfit  to  transact 
business. 

The  nearoes,  after  the  sale,  came  back  to  tlio  house  and 
possession  of  the  said  George  B.  WliiUlehJ,  and  renMJned 
th'^re  about  a  year,  when,  in  the  a(.):>epre  of  the  said  George 
B.  Whitfield,  the  said  negroes  were  takon  off  bv  a  nian  by 
th(>  name  of  Green,  so  well  as  I  recoH.^cf,  who  was  pctii::,^  as 
ificP2ent  of  Everett,  and  carried  to  E^'oititi's  house  and  j»os- 
S'.'S.sioo. 

[  -.aw  the  said  negroes  in  the  posses-^ion  of  the  s;.»:<l  !>- 
eroti  iviv'yral  times  in  his  life  time,  and  once  .since  his  C\  -ath 
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I  saw  them  ia  the  possession  of  his  estate.  I  did  visit  the 
plantation  of  Everett  since  his  death,  in  company  with  de- 
fendant to  see  said  slaves,  and  ascertain  how  many  were 
there.  When  we  first  arrived,  the  overseer  was  not  at  home, 
and  when  we  had  gone  round  and  seen  nearly  all  the  slaves, 
and  got  a  list  of  their  names  and  ages,  of  (he  younger  ones, 
he  came  home  and  ordered  us  off,  and  when  he  learned  from 
his  daughter,  I  suppose,  that  we  had  a  list  of  the  names  of 
the  younger  negroes,  he  said  unless  we  give  it  up  our 
horses  were  taken  up  and  we  should  not  go  till  he  could 
get  an  officer  and  have  us  arrested,  and  abused  my  son  and 
Mr.  Blalock  very  much.  I  at  last  gave  up  the  list  of  the 
names  and  ages  of  the  younger  negroes  to  him,  and  we  then 
got  our  horses,  paid  our  bill  for  supper,  &c.,  and  left  late  in 
the  night,  after  receiving  this  very  unkind  treatment  and 
abuse  from  the  overseer,  as  I  have  stated.  The  overseer's 
name  that  was  at  Everett's  plantation  was  Richard  Clervis, 
as  I  afterwards  learned.  It  was  about  a  year,  after  the  said 
George  B.  Whitfield  moved  from  South  Carolina  to  Georgia^ 
with  his  negroes  and  property,  before  the  said  Elizabeth 
Whitfield  removed  with  her  slaves  to  Georgia. 

I  do  not  remember  anything  more  at  this  time,  that  will 
be  in  favor  of  the  defendant,  unless  it  be  the  fact  that  I  know 
the  said  seventeen  negroes,  which  I  have  before  mentioned 
and  described,  were  the  property  of  the  estate  of  the  said 
Elizabeth  Whitfield,  and  did  not  belong  to  the  said  George 
B.  Whitfield.  I  knew  the  negro  boy  Mose  or  Moses,  belong- 
ing to  Elizabeth  Whitfield.  He  was  born  on  the  road  when 
the  said  Elizabeth  was  moving  to  Georgia  from  Sotitb  Caro* 
Una  in  1824,  as  well  as  I  remember. 

Answer  to  Gross  Interrogatories. 

I  am  the  mother  of  Henry  H.  Whitfield,  and  the  widow 
and  relict  of  George  B.  Whitfield  deceased.  I  have  no  inter- 
est in  the  event  of  this  suit,  that  I  am  aware  of^  and  never 
had  any;  and  if  I  did  have,  before  giving  my  testimony,  I 
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have  relinquished  all  that  I  might  have  had,  and  shall  not  be 
gainer  or  loser  by  its  result. 

I  live  in  the  city  of  Griffin,  at  my  own  house,  and  with  my 
daughter.     Geo.  B.  Whitfield  died  on  the  first  day  of  April, 
1839,  in  Hayneville,  Lowndes  County,  Alabama.    He  lived 
in  Houston  County,  I  think,  about  seven  years  after  May, 
1828.    He   moved  from   Houston  County,  first  to  Henry 
County,  Georgia,  and  from  there  to  Lowndes  County,  Ala- 
bama.   I  did  go  in  the  company  of  Henry  H.  Whitfield  and 
Richard  Blalock,  in  the  spring  of  1854,  to  the  plantation  of 
James  A.  Everett's  estate  on  Hog-cra-wl  Creek,  in  Houston 
County,  but  I  did  not  impose  myself  on  Mrs.  Clervis,  the 
overseer's  wife,  in  the  absence  of  her  husband,  for  we  did 
not  know  he  was  absent  until  we  had  stopped.    We  asked 
to  stay  all  night,  and  his  wife  gave  us  permission  to  do  so. 
This  is  all  the  imposition  that  was  used.    We  did,  after  get- 
ting supper,  and  before  Mr.  Clervis  came  home,  go  out  to 
the  negro  houses  in  company  with  his  daughter,  his  wife 
saying  she  was  too  unwell  to  go,  but  I  did  not  point  out  the 
old  negroes  to  Mr.  Blalock,  that  I  knew  in  South  Carolina, 
for  he  knew  the  old  negroes  as  well  as  I  did.    And  the  old 
negroes,  at  my  request,  did  point  out  their  children  so  that 
they  might  be  identified  by  Mr.  Blalock,  and  he  has  not  tes- 
tified from  negro  news,  that  I  am  aware  of,  in  this  case.    And 
Mr.  Clervis,  when  he  came  home  and  learned  that  we  were 
trying  to  find  out  about  the  negroes,  did  order  us  all  off,  and 
took  from  me,  not  from  my  son,  a  memorandum  that  he  had 
mada    This  was  in  the  spring  of  1854,  and  I  have  answer- 
ed  fully  all  these  things. 

%  He  was  wild,  but  in  South  Carolina  I  do  not  think  he  was 
much  dissipated  or  of  very  irregular  habits.  He  was  in- 
clined, I  think,  to  drink  and  bet  on  horse  races.  I  do  not 
know  that  he  gambled.  I  have  answered  truly  and  fully  so 
far  as  I  know. 

George  B.  Whitfield  became  so  intemperate  as  to  affect  his 
mind,  when  under  the  influence  of  spirits,  in  1824  or  1825, 
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and  he  was  from  that  period  generally  under  the  influence 
of  spirits,  and  drank  very  hard  up  to  the  time  of  his  death. 
His  nearest  neighbors  that  I  suppose  knew  his  situation, 
were  John  Highley,  Daniel  PiUs,  John  Matthews,  William 
Cole,  Nicholas  Taylor  and  Daniel  Whatly  or  Wat'y.  I  be- 
lieve when  he  was  sober  his  mind  was  good  enough  to  at- 
tend to  his  business  as  long  as  he  liv^ed  in  Houston  or  any 
where  else,  but  he  was  not  while  in  Houston,  sober  very 
long  at  a  time.  He  moved  from  Houston  first  to  Henry 
County,  Georgia,  and  then  to  Alabama. 

George  B.  Whitfield,  was  the  only  child  and  heir  at  law, 
Hving,  of  Elizabeth  Whitfield  at  her  death.  I  do  know  that 
at  the  death  of  Elizabeth  Whitfield,  she  left  any  other  child 
than  George  B.  Wfiitfield.  She  died  in  the  year  1825.  The 
ages  of  old  George  B.  Whitfield's  children,  are  as  follows: 
William  S.  Whitfield,  born  ISth  April,  1814,  Emily  E.Whit- 
field, now  Emily  E.  Veasey,  born  November  8, 1815,  George 
V.  Whitfield,  born  July  12, 1822,  Chas.  J.  A.  Whitfield,  born 
Aug.  1, 1824,  Henry  H.  Whitfield,  born  11th  April,  182G,  De- 
Witt  C.  Whitfield,  born  22d  Feb,  1828,  Elizabeth  Whitfield 
now  Elizabeth  Spear,  born  19th  July,  1830,  Josephine  L 
Whitfield,  now  Josephine  L.  Williams,  born  Nov.  8,  1832, 
John  F.  WMiitfield,  born  March  16,  1836,  and  Flora  Victoria 
Whitfield,  born  Jan.  5,  1839.  Of  these  children,  William  is 
dead,  leaving  issuc,Charles  J.  A.  died  before  his  father,  leav- 
ing no  issue,  George  V.  is  dead,  leaving  no  issue.  Flora  Vic- 
toria is  dead  witliont  issue.  Henry  H.  was  born  the  11th 
day  of  April,  1826.  I  hove  given  all  their  names,  ages  and 
sexes,  and  the  time  of  George  B.  Whilfield's  death  was  the 
first  day  of  April,  1839,  the  place  Haynesville,  Lowndes 
County,  Alabama. 

I  do  not  know  who  tlie  ShcrilF  delivered  the  negroes  to  at 
the  Sheriirsiilein  1828.  They  came  back  home  the  same 
day  of  the  sale,  to  George  B.  Whitfield.  I  do  not  know  that 
\Vhitfield  held  the  possession  of  said  negroes,  after  said  sale, 
upon  hire,  but  to  the  best  of  my  knowledge  tliefact  was  oth- 
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erwise,  that  he  held  by  coiuract  and  agn^ement  with  Ev- 
erett 

I  have  not  stated  anything  in  answer  to  the  19ih  direct  in- 
terrogatory but  what  I  know  of  my  own  knowledge,  and  I 
bave  not  stated  anything  that  was  hearsay  in  answer  to  said 
interrogatory,  except  the  overseer's  name. 

There  is  no  person  present  when  I  am  testifying  and  an- 
swering these  interrogatories  as  well  as  the  direct  ones,  but 
the  Commissioners. 

Defendant  then  read  in  evidence  the  deposition  of  Rich- 
ard Blaiock,  taken  by  commission,  who  testified  he  knew 
Slizabe.th  Whitfield  in  her  lifetime,  and  knew  the  other  par- 
ties. I  knew  Elizabeth  Whitfield,  in  Marlborough  District, 
South  Carolina,  about  twenty  years  before  she  left  there, 
which  was  in  1823  or  1824.  After  she  moved  from  there  I 
never  saw  her  again.  I  knew  some  negro  slaves  which  she 
had  when  she  lived  in  Marlborongh,  S.  C,  and  whibh  she 
carried  away  with  her  when  she  moved  to  Georgia.  There 
was  Stephen  a  boy,  then  two  or  three  years  old;  Orange,  a 
hoy  then  over  two  years  old ;  Plymouth,  a  boy  then  about 
on  or  two  years  old ;  Ailsey  a  woman  then  about  forty  years 
old;  Jude,  a  girl,  then  some  five  or  six  years  old  ;  Jenny  a 
girl,  then  8  or  9  years  old ;  Violet,  age  not  remembered,  (she 
has  since  died  on  James  A.  Everett's  plantation  in  Houston 
County,  Ga.);  Hannah,  a  woman,  then  some  35  or  40  years 
old,  she  also  died  at  Everett's ;  Dempsey,  a  boy,  he  is  also 
dead;  Binah,  a  girl,  then  some  four  or  five  years  old,  she  is 
also  dead.  These  are  all  I  remember,  at  this  time,  of  the  ne- 
groes which  Elizabeth  Whitfield  had  while  she  lived  in  S.  C. 
and  when  she  left  there.  1  have  seen  all  of  the  necroes  named 
above  in  the  possesion  of  Jas.  A.  Everett,  in  his  lifetime,  and 
of  the  defendants  as  executors  since  his  death,  except  those 
which  died  before  Everett,  at  least,  I  have  seen  them  on  Ev- 
erett's plantation.  I  liave  seen  some  of  the  children  of  some 
of  the  above  named  negroes,  also  on  the  plantation  of  the 
said  Everett,  viz:  George,  a  boy,  about  18  years  old;  Tom, 
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a  boy  about  17  years  old;  Mary,  a  girl,  about  10  years 
old;  Betsy,  a  girl,  about  4  years  old,  children  of  Jin- 
ney;  Mose,  about  30  years  old,  the  son  of  Hannah.  I 
do  not  remember  the  names  of  any  other  children.  These 
children  named,  are  also  on  the  plantation  of  Everett's  es- 
tate. The  present  value  of  the  above  named  negroes,  I  be- 
lieve to  be  as  follows;  Stephen  is  worth  $lfiOO',  Orange  is 
worth  g800  ;  Plymouth,  #900;  Ailsey,  worth  nothing ;  Judge, 
worth  g700;  Jinney,  is  worth  gSOO;  Binah,  was  worth 
about  the  time  she  died,  $200;  George,  worth  $1,000 ; 
Mary,  is  worth  §500;  Betsey,  is  worth  #300;  Mose,  is 
worth  $1,000.  I  do  not  know  anything  about  the  situa- 
tion and  ownership  of  the  property  at  the  death  of  Mrs. 
Elizabeth  Whitfield — know  nothing  now  that  will  benefit 
the  plaintiff  (at  law.) 

Mrs.  Elizabeth  Whitfield,  has  been  dead  about  twenty- 
nine  years — (date  of  answers  is  18th  March,  1854.)  I  un- 
derstood she  died  in  Eatonton,  Georgia.  She  lived  in  Put- 
nam county,  as  I  understood.  Elizabeth  Whitfield,  was  the 
mother  of  Geo.  B.  Whitfield.  When  I  knew  her,  she  lived 
to  herself,  two  or  three  years  after  the  death  of  her  husband, 
and  then  again  about  a  year  before  she  came  to  Georgia.  Af- 
ter she  came  to  Georgia,  I  heard  she  lived  with  her  son,  Geo. 
B.  I  can  say  positively  that  I  saw  the  negroes  named  above, 
in  my  answer  to  the  3rd  direct  interrogatory,  and  which  I 
suppose  are  the  subject  of  this  suit,  in  the  sole  and  exclusive 
possession  of  Mrs.  Elizabeth  Whitfield,  about  a  year  before 
she  left  South  Carolina.  It  was  in  Marlborough  District, 
South  Carolina,  about  the  year  1823,  or  1824;  she  ti.en 
lived  in  Marlborough,  S.  C.  She  lived  by  herself  on  her 
plantation.  Their  names,  ages  and  sexes,  are  as  follows,  to 
the  best  of  my  recollection.  Stephen,  a  boy,  about  two  or 
three  years  old ;  Orange,  a  boy,  about  two  years  old ;  Ply- 
mouth, a  boy,  1  or  2  years  old;  Ailsey,  a  woman  about  40 
years  old ;  Jude,  a  girl,  age  not  remembered;  Jinney,  a  girl, 
about  5  or  6  years  old ;   Violet,  then  about  8  or  9  years  old  ; 
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Hannah,  a  woman,  35  or  40  years  old ;  Binah,  a  girl,  some 
4  or  5  years  old ;  I  cannot  state  the  month  Elizabeth  Whit- 
field died,  but  understood  it  wa^*.  in  1825,  at  Eatonton,  she 
died.    I  do  not  know  that  James  A,  Everett,  bought  at  Sher- 
iff's sale  in  1826,  1827,  1828,  or  1829,  any  negroes  sold  as 
the  property  of  Geo.  B.  Whitfield,  as  I  was  not  in  this  State 
daring  those  years.     I  have  heard,  however,  that  he  did  buy 
some  negroes  but  the  number  not  recollected.     I   do  not 
know  whethafr  George  B.  Whitfield,  was  in  possession  of  said 
negroes  before  said  sale  or  not.     I  do  not  know  whether  the 
negroes  I  have  mentioned  are  §ome  of  the  same  or  not     Ev- 
erett has  had  the  older  set  in  possession,  since  I  came  to  Geor- 
gia in  1831,  and  his  possession  has  been  peaceable  and  quiet, 
so  far  as  I  know.    As  to  his  possession  before  then,  I  don't 
know.     He  remained  in  possession  till  he  died  in  1847.     I 
think  Kendrick  &   Green,  hold  possession,  as  executors  of 
James  A.  Everett.     I  do  not  know,  from  length  of  time,  frail- 
ty of  memory,  age  and  infirmity,  I  am  unable  to  testify  as  to 
the  identification  of  the  negroes.     I  have  seen  the  principal 
part  of  the  negroes  occasionally,  almost  every  week  for  the 
last  four  or  five  years,  as  I  have  been  going  to  mill,  and  as 
they  have  passed  my  house  going  to  work,  &c.     My  age  is 
about  sixty-eight  years.     Can't  say  whether  the  Whitfields, 
Henry  and  William  S.,  knew  years  ago  that  J.  A.  Everett, 
bought  and  paid  for  said  negroes  as  George  B.  Whitfield's 
property.     George  was  son  of  Elizabeth,  and  Wm.  S.  and 
Henry,  sons  of  George.     I  do  not  know  whether  George  B. 
Whitfield,  in  his  lifetime  had  possession,  and  exercised  con- 
trol over  said  negroes  at  any  time,  except  that  two  or  three 
years  before  he  came  to  Georgia,  he  and  his,  moved,  lived, 
and  there  all  worked  together,  but  do  not  know  that  Eli- 
zabeth Whitfield  lived  to  herself  one  year  in  S.  C,  her  son 
Geoi^e  having  moved  to  Georgia  before  she  did,  bringing  his 
n^oes,  and  leaving  hers  with  her.     How  they  lived  after 
they  came  to  Georgia,  I  do  not  know.    I  do  not  know  any- 
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thing  more  that  will  benefit  defendants  (at  law,  and  com- 
plainants in  equity.) 

Defendant  then  read  in  evidence,  the  depositions  of  John 
C.  Ashburn,  who  testified  that  he  knows  the  parties,  and  did 
oversee  the  plantation  and  negroes  for  James  A.  Everett,  in 
the  year  1847,  until  December  in  1852;  the  said  Everett  died 
as  nearly  as  witness  can  remember  on  the  22nd  of  June, 
1848.  Witness  says  he  knew  on  said  plantation,  in  the  pos- 
session of  said  Everett  whilst  in  life,  and  in  the  possession 
and  under  the  control  and  management  of  his  executors 
after  his  death,  certain  negroes  that  were  called  the  Whit- 
field negroes,  that  the  said  Everett  got  from  Whitfield  ;  that 
he  knew  in  the  possesssion  of  said  Everett  whilst  in  life,  and 
on  bis  plantation  in  the  possession  of  his  executors  after  the 
death  of  said  Everett,  the  following  negro  slaves,  that  were 
known  and  designated  on  the  plantation  of  said  Everett,  and 
his  estate,  from  January,  1847,  to  December,  1852,  as  the 
Whitfield  negroes,  which  were  of  the  following  ages  and  val- 
ue, respectively,  to-wit;  Binah,  40  years  old,  worth  £500; 
Ailsey,  70  years  old,  worth  nothing;  Violet,  40  years  old, 
died  in  1851,  previously  to  her  last  illness,  worth  $600; 
Jude,  35  years  old,  worth  ?650;  Plymouth,  30  years  old, 
worth  $1,100;  Jake,  30  years  old,  worth  g900;  Hannah, 
50,  worth  §100;  Lydia,  65  years  old,  worth  nothing, 
rather  an  expense;  children  of  Binah,  Floyd,  14  years 
old,  worth  gQOO;  Cato,  12  years  old,  $850;  Daniel,  6 
years  old,  worth  g300 ;  Violett's  children,  Harry,  18  years 
old,  worth  glOOO;  Rose,  died  at  about  16  years  old,  previ- 
ous to  her  last  illness,  healthy,  considered  worth  g700 ;  Lou- 
isa, 14  years  old,  worth  $800;  Sarah,  12  years  old,  worth 
ig700  or  750;  Lewis,  15  years  old,  worth  §950;  Bias,  10 
years  old,  worth  §500  ;  Milly,  8  years  old,  worth  jS300,  and 
a  boy,  child  of  Violett,  name  not  remembered,  6  years  old, 
worth  §250.  Children  of  Jude;  Martha,  17  years  old,  worth 
§750;  Mima,  15  years  old,  worth  §750;  Eliza,  13  years  old, 
worth  §700 ;  and  Jim  10  years  old,  worth  ^500.   He  knew  Es- 
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ther  and  her  two  chiMrenjCyDlbia  a\Kl  J/izzie;  Esilier,  50  years 
old,  worth  §100;  her  daughter  Cynthia,  25  years  old,  worth 
§800,  and  lie  thinks  has  several  children;  J^izzie,  22  or  23 
years  old,  worth  gl,000.    He  does  not  know  of  his  own  knowl- 
edge, except  from  what  he  has  heard  Tnrner  Everett  say, 
that  George  B.  Whitfield  ever  had  in  his  possession  any  of 
the  negroes  named  in   the  direct  interrogatories.     All   he 
knows  about  the  matteri  above  testified  to,  is  what  he  has 
heard  Turner  Everett,  who  was  the  agent  and  executor  of 
James  A.  Everett,  and  others,  to  say  in  relationto  the  subject 
matter  of  inquiry,  and  it  is  therefore  a  matter  of  hearsay.     It 
is  usual  and  common  when  men  buy  land  or  negroes  from 
A,  ox  B.,  to  call  the  land  and  negroes  A.  or  B.  land  or  ne- 
groes.   He  never  knew  any  of  the  negroes  named  in  the  in- 
terrogatories in  chief,  to  be  in  the  possession  of  any  person, 
other  than  the  said  James  A.  Everett,  and  his  overseers  in 
his  Ufetime,  and  in  the  possession  of  his  executors  and  the 
overseers  for  the  estate  since  the  death  of  the  said  James  A. 
Everett.    He  does  not  know  how  long  the  said  James  A* 
Everett  had  possession  of  said  negroes  previous  to  his  death. 
The  executors  of  said  Everett,  have  had  the  possession  of 
said  negroes,  so  far  as  witness  knows  or  believes,  ever  since 
the  death  of  the  said  James  A.  Everett — does  not  know,  but 
thinks  that  Everett  and  his  executors  have  had  the  posses- 
sion of  said  negroes  some  15  or  25  years.    lie  knows  noth- 
ing more. 

Defendant  then  read  in  evidence  the  depositions  of  Abner 
Bumam,  one  of  the  jurors — who  testified  from  the  prices 
fixed  upon  the  negroes  by  the  other  witnesses. 

Binah  was  worth  annually,  on  an  average,  S55  from  1828 
Violett,  $(}5 ;  Ailsey,  00  ;  Jude,  $15  ;  Plymouth,  §150 ;  Han- 
nah, g40;  Lydia,  00;  Mose,  from  15  years  of  age,  tpl25  ; 
Stephen,  from  15  years  of  age,  §125;  Orange,  gll5  ;  Jinney, 
^100;  George,  §100  j  Tom,  §100  ;  Mary,  $40  ;  Betse}-,  00  ; 
Woyd,  §100 ;  Cato,  $15 ;  Dunn,  00  ;  Harry,  §100 ;  Rose,  g50; 
Louisa,  §40;  Sarah,  §40;  Lewis,  glOO;  Bias,  ^SoO ;  Milly^ 
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00;  Boy   AndersoQ,   00;    Martha,  60  or  70,  $65;    Mitna, 
$75 ;  Eliza,  $40  ;  Jim,  $50. 

Mr.  Burnam  also  testified,  he  considered  young  negroes 
able  to  earn  their  vituals  and  clothes  before  14  or  15  years 
old,  but  not  more,  and  that  it  is  worth  two  hundred  and  six- 
ty dollars  a  head  to  raise  young  negroes  till  they  would  earn 
their  support ;  that  he  had  known  some  of  the  names  of  the 
negroes  in  controversy,  and  worked  with  them  on  the  road 
as  far  back  as  1829  or  1830;  they  were  then  in  James  A, 
Everett's  possession.     Here  defendant  closed. 

Complainant  then  read  in  rebuttal,  so  much  of  David 
Emanuel's  testimony  as  showed  the  following:  '^that  a  ne- 
gro man  by  the  name  of  Mose,  was  owned  and  claimed  by 
George  B.  Whitfield  in  South  Carolina." 

Complainant  then  introduced   Mr. Thompson, 

who  testified  that  Harry,  Lewis,  Louisa,  Rose,  Bias,  Sarah 
and  Milly,  are  Violett's  children  ;  that  Martha,  Mima,  Eliz- 
abeth and  Jim,  are  Jude's  children ;  that  Floyd,  Cato  and 
Daniel,  are  Binah's  children  ;  that  Daniel  died  before  wit- 
ness went  there;  that  Rose  and  Charity  are  also  dead. 

Here  the  case  rested,  and  after  argument  had,  his  honor 
Judge  Lamar,  presiding,  charged  the  Jury  as  follows: 

^The  Counsel  on  both  sides  have  in  writing  agreed  to  sub- 
mit to  the  Jury,  both  the  common  law  and  equity  cases  to- 
gether, for  your  adjudication.  I  give  you  the  law  applica- 
ble to  the  issue  to  be,  that  twenty  years  is  an  equitable  bar, 
provided  no  legal  disabilities  exist  so  as  to  prevent  a  party 
from  asserting  his  rights,  but  according  to  the  statute  of  limi- 
tations at  law,  time  does  not  run  until  administration  is 
granted  on  an  intestate's  estate.  But  the  rule  which  con- 
trols the  question,  in  equity,  is  different  as  to  the  running  of 
time,  and  therefore  of  its  commencement.  If,  then,  George 
B.  Whitfield,  died  in  1839,  and  Everett  acquired  this  proper- 
ty in  1828,  no  equitable  bar  existed  against  him,  George  B. 
Whitfield,  during  his  life,  as  twenty  years  had  not  elapsea 
from  the  possession  of  the  property  by  Everett,  before  Whit- 
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field's  death.     And  if  Henry  H.  Whitfield  the  administrator* 
and  his  brothers  and  sisters,  were  minors  at  the  time  of  the 
death  of  George  B.  Whitfield,  then  this  equitable  bar  ceased 
to  run  against  them  during  their  respective  minorities,  and 
ssuch  of  them  as  were  not  of  the  age  of  twenty-one,  until 
they  arrived  at  that  age.     Being  under  a   legal  disability  to 
assert  their  rights,  equity  would  not  bar  them.     If,  however* 
from  the  time  of  the  removal  of  this  disability  a  sufficient 
time  had  elapsed  which  added  to  the  period  of  time  which 
had  run  against  their  ancestor,  Geo.  B.  Whitfield,  before  his 
death,  would  make  the  period  of  20  years,  then  an  equitable 
bar  would  exist,  and  would  furnish  grounds  for  relief,  provi- 
ded, that  you  should  believe  from  the  evidence  that  no  fraud 
existed  on  the  part  of  Everett,  and  that  his  purchase   was 
bona  fide.     The  Court  goes  even   farther  than   the  counsel 
for  the  complainants  insist  on,  as  their  remedial  rights  if  they 
solely  rely  on  an  equitable  bar,  and  charge  you  that  if  Mrs. 
Whitfield  died,  leaving  her  estate  as  stated,  and  that  if  Gec^ 
B.  Whitfield,  her  sole  heir,  took  possession  of  it  as  suclr,  that 
he  had  an  equitable  right  in  it,  although  the  legal  title  might 
at  the  same  time  exist  in  the  estate  of  his  mother,  or  in  such 
person  as  might  take  out  administration  on  the   same — that 
Everett  at  any  time  during  his  life,  could  have  enjoined  Geo. 
B.  Whitfield,  either  in  his  own  right,  or  as  administrator  on 
his  mother's  estate,  from  attempting  to  recover  said  slaves, 
provided  that  George  B.  Whitfield  knew  of  the  sale,  consent- 
ed to  it,  and  the  appropriation  of  the  money  to  his  own  use, 
and  acquiesced  in  it,  because  it  would  be  unjust  and  inequi- 
table for  him  to  have  received  the  benefits  of  the  sale  there- 
by made,  and  then  under  color  of  his  administration  to  re- 
cover the  property  back,  and  the  Court  further  holds  his  heirs, 
or  distributees,  would  be  subject  to  the  same  rule,  provided 
you  should  believe  that  there  was  no  fraud  committed  by 
Everett  in  the  sale  or  acquisition  of  the  negroes. 

But  if  from  the  evidence,  you  should  believe  the  sale  made 
by  the  Sheriff  to  Everett,  was  fraudulent  and  not  ^bonafidty* 
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and  that  Everett  participuted  in  that  fraud,  then  neither  he 
during  his  life,  or  his  executors  after  his  death,  can  have  rc- 
Uef  in  equity,  but  is  remitted  back  to  their  legal  rights,  what- 
ever they  may  be,  for  it  is  a  maxim,  that  he  who  comes  into 
a  Court  ot  conscience,  or  this  sacred  temple  invoking  equity, 
must  come  in  with  clean  hands  and  untainted  with  fraud. 
Equity  says  to  tjie  fraudulent,  as  the  tree  falls  so  it  must  lie 
— as  yon  make  your  bed,  so  you  must  lie  down  in  it.  The 
Court  intimates  no  opinion  as  to  whether  fraud  has  or  has 
not  been  proven  in  the  case,  for  this  is  the  peculiar  province 
of  the  jury — looking  to  all  the  facts  proven  or  given 
in  evidence  by  both  parties.  Fraud  must  be  proven 
and  not  presumed,  but  it  may  be  proven  from  circum- 
stances, upon  the  effects  of  which  you  are  the  exclusive 
judges.  The  defendant's  counsel  asks  me  to  instruct  you, 
that  when  vendor  or  defendant  in  execution,  after  a  judicial 
sale  remain  in  possession  of  the  property  sold,  it  is  evidence 
of  fraud.  I  charge  you  that  it  is  a  badge  of  fraud.  But  this 
possession  may  be  explained,  as  it  only  affords  a  presump- 
tion of  fraud.  If  you  find  for  the  executors  of  Everett,  you 
will  decree,  that  the  common  law  action  be  perpetually  en- 
joined. If  you  find  for  the  administrator  of  Elizabeth  Whit- 
field, you  will  decree  that  the  executor  of  Everett  pay  the 
value  of  the  negroes,  from  the  time  which  you  believe,  from 
the  evidence,  to  have  been  converted  by  Everett,  belonging 
to  the  estate  of  Elizabeth  Whitfield,  and  the  hire  from  the 
time  of  the  conversion  of  the  property  by  Everett  The  ne- 
groes, which  were  in  life  at  the  lime  of  the  demand,  will  be 
included  in  your  estimate  of  their  value,  although  they  may- 
have  died  since,  but  not  those  which  died  prior  thereto. 

To  which  charges  the  complainants  then  excepted,  and 
now  here  except  and  assign  the  same  as  error. 

The  jury  retired  and  returned  a  decretal  verdict  for  the  de- 
fendant in  the  Bill,  and  plaintiff  at' law  for  the  sum  of  thirty- 
seven  thousand  three  hundred  and  twenty-six  dollars. 

Counsel  for  complainants  having  duly  and  regularly  filed 
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in  the  Clerk's  office  a  brief  of  evidence  asreed  on  by  counsel 
on  both  sides  moved  the  Court,  on  Saturday  niornint^^the  sixth 
day  of  November,  1S5S,  during  Uie  silling  of  said  Court,  hav- 
ing served  the  defendant's  Solicitor  with  the  grounds  of  the 
motion  for  a  new  trial  on  the  following  grounds: 

1st  Because  defendant  could  not  recovery,  in  tliis  bill,  nor 
-was  he  entitled  to  a  decree  on  complainants'  bill,  which  was 
merely  defensive,  and  to  entitle  defendant  to  a  recove«y,  a 
cross  bill  was  necessary,  and  the  Court  erred,  when  com- 
plainant's counsel  urged  this  objection  on  the  trials,  in  ruling 
otherwise. 

2d.  Because  the  Court  erred  in  charging  the  jury,  "that 
twenty  years  is  an  equitable  bar,  provided  no  legal  disabil- 
ities exi^^t  so  as  to  prevent  a  parly  from  asserting  his  rights, 
but  according  to  the  statute  of  limitations  at  law,  time  does 
not  run  till  administrniion  is  granted  on  the  intestate's  es- 
tate, but  the  rule  winch  controls  the  ipicsliou  in  equity  is 
different,  as  to  running  of  time,  and  the  time  of  its  com- 
mencement. If  then  George  1^,  Whitfield  died  in  1S39,  and 
Everett  ac([uired  this  piop(»iiy  in  1S2S,  no  equitable  har  ex- 
isted agaii^st  George  li.  Whn^ield  duiing  his  Mfe,  and  if  Hen- 
ry II.  Whitfield,  the  atlnihii>:trutor,  and  his  brothers  and  sis- 
ters were  minors  at  tht^  time  r)f  the  death  (»f  the  sa«d  George 
B.  Whitfield,  then  hi:>  r(]iii(;!blo  bur  ceased  to  run  against 
them  during  their  ror>p{»r.tivi;  minc'iilles,  or  such  of  them  as 
were  not  of  the  a^e  o<' twoiiy-oije  yea*'.^,  until  they  ar^'ived  at 
that  aire,  beiniz  un(l«*r  a  Ic'.iu!  (Iljsabllily  to  assert  their  rights 
equity  would  n<>t  bar  tliMn. 

3J.  The  Court  enod  iii  fihihei' charjiug  tbejiiry,  "ir,hosv 
ever,  from  the  limt;  ofili-!  .<  •)jt)val  of  the  disability,  a  suffi' 
cient  time  had  elapsc^l.  w!  ;.;'i  audod  to  the  period  of  time 
which  had  run  ai^aiu^;  «!)  '••  'mkc.-Io^  George  B.  Whilfield 
befiu'e  his  death,  wi'u''  "  =.  .  liio  p'^-iod  (»f  twenty  years 
then  an  equitable  b:.r  \  '  i  .  \'i  t  ;uid  woiJii  furnish  grounds 
for  relief,  provided  you  .1   livliuvo  no   fraud  existed  on 

the  part  of  Evcrctr,  Mil     'i  \  his  purchase  was  bona  fide. 
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there  being  no  evidence  of  fraud,  and  the  said  charge  being 
otherwise  erroneous. 

4th.  The  Court  also,  erred  in  that  part  of  its  charge,  mod- 
ifying the  equitable  bar  of  George  B.  Whitfield  and  his  heirs, 
to  twenty  years.  Also,  qualifying  so  as  to  say,  "provided 
there  was  no  fraud  on  the  part  of  Everett,^'  there  being  no 
fraud  proven. 

5th.  The  Court  also  erred  in  charging  that,  "If  from  the 
evidence,  the  sale  to  Everett  made  by  the  Sheriff,  was  fraud- 
ulent and  not  bonajide^  and  that  Everett  participated  in  the 
fraud,  then,  neither  he,  during  his  life  time,  nor  his  execu- 
tors after  his  death,  can  have  relief  in  equity,  but  is  remitted 
back  to  their  legal  rights  whatever  they  may  be,  for  it  is  a 
maxim  that  he  whoever  comes  into  equity,  must  come  with 
clean  hands,  and  untainted  with  fraud.'' 

6th.  The  Court  trred  in  submitting  the  question  of  fraud 
to  the  jury  in  this  case. 

7lh.  Because  the  jury  found  contrary  to  law  and  that  por- 
tion of  the  charges  of  the  Court  most  favorable  to  complain- 
ants. 

8th.  Because  the  jury  found  contrary  to  the  evidence^  the 
weight  of  evidence  and  against  evidence. 

9th.  Because  the  jury  found  contrary  to  the  justice  and 
equity  of  the  case. 

10th.  Because  the  jury  found  contrary  to  and  without  evi- 
dence. 

And  after  argument  had  on  said  motion  for  new  trial,  the 
Court  overruled  the  motion  on  each  jand  every  ground  taken 
therein,  Xo  which  rulings  of  the  Court,  overruling  the  motion 
for  new  trial,  complainants  except  and  assign  the  same  as 
error,  as  well  also,  as  the  various  other  rulings  of  the  Courts 
and  as  the  facts  aforesaid  do  not  appear  of  record — now  come 
the  plaintiffs^in  error,  by  their  counsel  James  J.  Scarborough 

and  George  R.  Hunter,  on  this day  of in  the 

year  of  our  Lord  eighteen  hundred  and  fifty-eight,  and  with- 
in thirty  days  from  the  adjournment  of  the  said  Court,  and 
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tender  this  their  bill  of  exceptions,  and  pray  that  the  same 
ay  be  certified  according  to  the  statute  in  such  case  made 
provided. 


J  AS,  J.  Scarborough  ;  Geo.  R.  Hunter  ;  Poe  &  Grier,  for 
plaintiffs  in  error. 

S.  T.  Bailt  ;  and  E.  A.  Nisbet,  contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  first  questions  are  on  the  charge  of  the  Court. 

A  part  of  the  charge  of  the  Court,  was  to  this  effect — that, 

Xhe  period  of  the  adverse  possession  of  negroes,  necessary  to 

l)ar  the  equitable  title  to  them,  of  next  of  kin,  is  twenty  years; 

"but  that,  if,  before  the  lapse  of  the   twenty  years,  the  title 

<:oine8  to  persons  who  are  minors,  the  time  during  which, 

they  remain  minors,  is  not  counted ;  and  that,  consequently, 

the  period  in  that  case,  is  more  than   twenty  years,  viz :  is 

the  term  from  the  accrual  of  the  title,  to  its  coming  to  the 

minors,  plus  the  subsequent  term  during  which,  they  remain 

loinors;  plus  such  a  term  afterwards,  as  shall  be  sufficient, 

when  added  to  the  first  term,  to  make  twenty  years.     The 

latter  portion  of  this  charge,  was  excepted  to — but  we  think, 

that  it  was  not  erroneous. 

Equity  in  general,  follows  the  law  in  respect  to  the  statute 
of  limitations;  and  the  law  says,  that  the  ^^ statute  of  limita- 
tions, when  it  has  commenced  running,  shall  not  so  operate 
as  to  defeat  the  interest  acquired  by  idiots,  lunatics,  or  in- 
fants, after  its  commencement,  but  the  operation  of  said  sta- 
tute shall  cease  until  the  disability  or  disabilities  of  such 
persons  are  removed,  or  from  the  time  of  the  arrival  of  such 
infant  to  the  age  of  twenty-one  years."  Stat,  qf  1817,  Pr. 
Dig.  578.  We  see  nothing  in  this  case  to  take  the  case  out 
of  the  general  rule. 

The  exception  to  the  former  part  of  this  charge;  viz^tothe 
part  slating  twenty  years  as  the  period  of  the  ^  equitable  bar.^' 
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That  is,  as  the  period  that  would  have  to  elapse,  before  an 
adTninislration  would  be  presumed,  was  hardly  insisted  on. 
Indeed,  the  bill  itself  says,  that  there  never  was  any  admin- 
istration, until  that  by  Henry  H.  Whitfield,  consequently  one 
could  not  be  presumed.  And  even  if  this  were  not  so,  we 
incline  to  think  that  the  charge  would  still  be  right. 

Another  part  of  the  charge,  was,  in  substance,  that  if  Geo. 
B.  Whitfield  was  the  sole  heir  of  Mrs.  E.  Whitfield,  his  moth- 
er, he  had  an  equitable  right  to  take  possession  of  the  ne- 
groes of  her  estate;  and  if  they  were  sold  under  fi.  fas, 
against  him,  and  sold  with  his  consent,  and  bought  by  Ever- 
ett, the  tille  to  them  acquired  by  E/erett,  would  be  good 
against,  not  only  Geo.  B.Whitfield  and  his  heirs,  but  also 
against  an  administrator  of  his  mother — f»rovided,  there  was 
** no  fraud  committed  by  Evrerett,  in  the  sale  or  acquisition 
of  the  negroes'."  Exception  was  taken  to  the  proviso  in  this 
part  of  the  charge  ;  and  the  ground  assumed  f(»r  the  excep- 
tion, was,  that  there  was  nothing  in  the  evidence  to  authorize 
the  Court,  to  insert  such  a  proviso.  The  question  therefore, 
is,  whether  that  ground  was  true — whether  there  wos  any 
thing  in  the  evidence,  tending  to  show  fraud,  as  the  monhs 
by  which,  Evrerett  acquired  the  negroes, — iraud  <ii\  GeurL^o 
B.  Whitfield  ? 

We  may  assume  that  fraud  was  the  mea»is  by  which, 
Everett  acquired  the  negroes,  if  the  manner  by  which  he 
acquired  them,  was  some  such  manner  as  the  following, 
namely — He  and  Whitfield  agreed,  that  the  negroes  of  Whit- 
field, thirty-two  in  number,  should  he  sold  in  "a  lump,"  under 
the /?.yi/5.  against  Whitfield, although  the  negroes  were  worth 
much  more  than  the  amount  due  on  tlie j^. /<'/.9. ;  that  lie, 
Everett,  should  bid  tlrem  in,satis)y  ihe/t./as..  and,  to  secure 
himself,  receive  an  absolute  bill  of  sale  for  the  ur^roes.from 
the  Sheriff',  and,  at  a  certain  time  afterwaids,  uike  pos^^^ssion 
of  th^  negroes  and  keep  such  j)ossessii)n  until  hisaJrance  . 
was  repaid  to  him,  by  the  labor  of  the  negroes  or  otherwise^ 
Accordingly,  the  thirty-two  negroes  were  so  sold  in  a  lump. 


MACON,  JANUARY  TERM,  1859.  161 

Ex'ors  of  Everett  vs.  Adm'rs  of  Whitfield. 

Everett  bid  them  in;  satisfied  i\iQfi.fas. ;  received  an  ab- 
solute bill. of  sale  for  them  from  the  Sheriff;  and,  at  the  end 
of  the  year,  took  possession  of  them.     The  labor  of  the  ne- 
groes was  of  sufficient  value  to  repay  Everett*s  advance,  by 
the  end  of  a  certain  number  of  years  afterwards,  say  ten  or 
twelve.     When  this  time  arrived,  Everett,  instead  of  deliver- 
ing back  the  negroes  to  Whitfield,  set  up  an  absolute  claim 
to  them,  and  commenced  holding  them,  adversely  to  Whit- 
field.    I  say,  that  if  the   way  by  which,  Everett  acquired 
the  negroes,  was  some  such  way  as  this,  we  may  assume, 
that  he  acquired   them  by  fraud.     His  refusal  or  failure  to 
carry  out  the  bargain,  by  a  redelivery  of  the  negroes,  would 
be  evidence  sufficient  to  authorize  the  inference  of  an  origin- 
al fraudulent  intent  in  him. 

Now  if  there  was  any  thing  in  the  evidence,  going  to  show, 
that  this  was  the  kind  of  way  in  which,  Everett  acquired 
the  negroes  in  question — they  being  a  part  of  the  thirty-two — 
then,  it  is  not  true,  as  the  exception  assumes  it  to  be,  that 
there  is  nothing  in  the  evidence,  to  warrant  this  charge  as 
to  fraud. 

Was  there,  then,  any  thing  in  the  evidence,  going  to  show, 
that  this  hypothetical  way  was  the  real  way  by  which  Ever- 
ett acquired  the  negroes  ?     We  think  that  there  was. 

First,  it  is  in  the  evidence,  that  the  whole  thirty-two  ne- 
groes were  sold  **in  a  lump,^'  under  a^.  fa.  against  Whit- 
field; that  they  were  bought  by  Everett,  at  ?6,791,  not  half 
their  value ;  that  Whitfield  was  present  at  the  sale;  that  the 
negroes,  after  the  sale,  returned  into  Whitfield's  possession, 
and  remained  in  his  possession  until  the  end  of  the  year; 
^d  that  at  the  end  of  the  year,  possession  of  them  was  ta- 
ken by  Everett,  who  kept  it  until  his  death  in  1847,  or  1848, 
and,  that  possession  of  them  has  continued,  ever  since  his 
death  in  his  executors ;  and,  that  Whitfield  died  in  1839, 
worn  out  by  drink — a  habit  which  was  on  him  at  and  be- 
fore the  sal^  to  Everett 

VOL.  XXVII. — 1 1 
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Now  from  these  facts  alone,  we  are  authorized,  we  are  re- 
quired, to  presume,  that  there  existed,  between  Everett  and 
Whitfield,  an  arrangement  of  some  sort  by  which,  they  and 
the  Sheriff  were  acting.  Had  it  been  merely  the  law  by 
which,  all  parties  were  acting,  the  course  of  events  would 
have  been  quite  different.  The  Sheriff  would  not  have 
dared  to  put  up  to  sale,  the  thirty-two  negroes  "  in  a  lump'' — 
and  if  he  had  done  so,  Whitfield  would,  probably,  have  pro- 
tested against  it ;  nor  would  he  have  delivered  the  negroes 
back  to  Whitfield ;  nor  would  Everett  have  acquiesced  in 
his  doing  so,  if  he  had  attempted  it,  but  he  would  have  de- 
livered them  to  Everett,  the  purchaser,  and  he  in  all  proba- 
bility would  have  carried  them  to  his  own  home,  immedi- 
ately, and  not  have  waited  until  the  end  of  the  year,  before 
he  did  so.  These  facts,  then,  of  themselves,  require  us  to 
presume,  that  there  existed  some  arrangement  between  Ever- 
ett and  Whitfield  by  which,  Everett  obtained  the  negroes. 
I  may  go  further, — ihey  require  us  to  presume,  that  that  ar- 
rangement was  one  by  which,  Everett  was  to  acquire  no 
more  than  a  partial  interest  in  the  negroes — an  interest  in- 
clusive of  the  right  to  have  possession  of  the  negroes  and  to 
receive  the  proceeds  of  their  labor,  in  satisfaction  of,  or  as 
security  for,  the  money  advanced  by  him,  for  Whitfield.  And 
to  presume  the  arrangement  to  have  been  such  a  one  as  this, 
is  to  presume  it  to  have  been  identical,  in  substance,  with 
the  arrangement  assumed  in  hypothesis. 

Everett  failed  to  redeliver  the  negroes,  at  the  time  at  which, 
the  proceeds  of  their  labor,  amounted  to  a  sufficient  sum  to 
pay  off  his  advance;  but  still  kept  them  as  his  own.  Such 
eonduct  in  him,  supposing  the  arrangement  to  have  been  as 
aforesaid,  was  sufficient  to  warrant  the  inference,  that  he  was 
actuated,  from  the  beginning,  by  a  fraudulent  purpose. 

Thus  then,  these  facts  being  in  the  evidence,  there  was 
enough  in  it,  as  we  think,  to  justify  the  charge  about  fraud. 

Secondly :  But  there  is  more  in  the  evidence. .  West,  who 
was  Everett's  overseer,  the  year  in  which  the  Sheriff's  sale 
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took  place,  says,  that  Whitfield  '^  wanted  Everett  to  take  up 

the  executions,  and  take  a  mortgage  on  his  negroes,"  that 

Whitfield  urged  "  Everett  to  take  up  said  executions,  and 

take  control  of  them."    ''He  heard  nothing  about  selling 

property."     The  witness  is  speaking  of  a  conversation  in 

liis  presence,  between  Whitfield  and  Everett.  t 

This  goes  to  show,  at  least,  what  Whitfield's  wishes  were, 

^%riz:  that  Everett,  should  pay  his  debts,  and  take  his  negroes 

918  security  for  reimbursement.    And  if  these  were  his  wishes, 

^we  may  safely  say,  that  Everett's  purchase  of  the  negroes  in 

^*  a  lump,"  at  half  price  or  less,  was  not  an  absolute  pur^ 

^hase;  for  an  absolute  purchase  would  not  have  answered 

"Whitfield's  wishes,  and  he  had  it  in  his  power,  to  prevent  a 

;i)urcbase  on  any  such  terms — he   had  it  in  his  power,  to 

:vequire  the  Sheriff  to  sell  the  negroes  to  the  best  advantage — 

^nd,  therefore,  to  require  him,  not  to  sell  them  in  "a  lump." 

"We  are,  then,  at  liberty  to  infer,  that  Everett  acceded  to 

Whitfield's  wishes. 

Thirdly;  the  answer  to  the  bill,  sets  up  an  understanding 
between  Everett  and  Whitfield,  of  which,  we  may  say,  in 
general  terms,  that  it  was  an  understanding  by  which.  Ever- 
ett was  to  pay  off  the  fi.fas.  against  Whitfield,  and  have  the 
negroes  as  a  security  for  his  reimbursement.  It  is  true,  that 
the  answer  in  this  particular  is  put,  on  information  and  be- 
lief— ^but  then  the  bill  calls  for  an  answer  on  information  and 
belief,  and  the  answer  in  this  respect,  merely  responds  to  the 
call — for  it  is  responsive  to  the  allegations  in  the  bill,  as  to 
the  manner  in  which,  Everett  acquired  the  possession  of  the 
negroes.  • 

We  think,  then,  that  there  was  in  the  evidence,  a  number 
of  things  going  to  show,  that  the  mode  in  which  Everett  ac- 
quired the  negroes,  was  the  hypothetical  mode  aforesaid,  or 
some  similar  mode  \  and  consequently,  we  think,  that  there 
was  matter  in  the  evidence,  to  warrant  the  charge  of  the 
Court  as  to  fraud. 
Another  part  of  the  charge,  and  a  consequence  of  the^art 
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last  noticed,  was,  that  if  Everett  acquired  the  slaves  by  a 
fraud  on  Whitfield,  equity  would  not  aid  him  or  his  repre- 
sentatives, to  hold  them,  against  Whitfield  or  his  represen- 
tatives. This  was  the  substance.  This  part  was  not,  I  be- 
lieve, questioned.    Certainly,  it  ought  not  to  be,  as  we  think. 

Anothir  part  of  the  charge,  was  in  these  words.  "  The 
Court  intimates  no  opinion  as  to  whether  fraud  has  or  has 
not  been  proven  in  the  case,  for  this  is  the  peculiar  province 
of  the  jury — looking  to  all  the  facts  proven  or  given  in  evi- 
dence, by  both  parties.  Fraud  must  be  proven  and  not  pre- 
sumed, but  it  may  be  proven  from  circumstances  upon  the 
effects  of  which,  you  are  the  exclusive  judges."  This  part 
was  excepted  to,  as  "submitting  the  question  of  fraud  to  the 
jury."  But  as  we  understand  the  part,  it  merely  submits  the 
question  of  the  weight  of  the  "  circumstances,"  to  the  jury. 
Triie,  the  word  used,  is  "effects."  "Upon  the  effects  of 
which"  [circumstances]  "you  are  to  be  the  exclusive  judges.'* 
This  is  no  more  than  saying,  weigh  the  circumstantial  evi- 
dence— for  to  do  that  is  your  exclusive  province. 

Another  part  of  the  charge,  was  in  these  words.  "  The 
defendant's  counsel  asks  me  to  instruct  you,  that  where  a 
vendor  or  defendant  in  execution,  after  a  judicial  sale,  re- 
mains in  possession  of  the  property  sold,  it  is  evidence  of 
fraud.  I  charge  you  that  it  is  a  badge  of  fraud."  Exception 
was  taken  to  this  part  of  the  charge,  and  the  ground  on  which 
the  exception  was  put,  was,  not  that  the  proposition  of  the 
Court  was  not  true,  but  that  there  was  nothing  in  the  case 
to  authorize  the  Court  to  state  the  proposition  to  the  jury; 
that  there  was  not  in  the  case,  any  matter  out  of  which, 
could  be  made  a  question  of  defrauding  creditors  of  Mrs. 
Whitfield,  by  what  took  place  between  Geo.  B.  Whitfield  and 
Everett. 

But,  in  strictness,  this  ground  is  not  true.  It  was  in  proof) 
that  old  Mrs.  Whitfield's  estate  was  still  in  debt  a  small  sum, 
^50,  to  one  Blalock,  who  had  been  her  overseer.  Geo.  B. 
Whitfield  was  her  only  heir,  and  it  was  a  possible  thing,  that 
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lie, by  the  arrangement  with  Everett,  intended  to  defeat  the 
collection  of  this  debt.     If  he  did  so  intend,  that  of  itself 
xnade  the  arrangement  fraudulent  as  to  Blalock;  and  Bla- 
lock  had  the  right  to  insist  on  it,  as  a  ground  of  setting  aside 
-the  arrangement.     True,  there  may  have  been  other  and  suf- 
:£cieDt  grounds  also  open  to  him  for  setting  aside  that  ar- 
rangement, but  a  man  has  the  right  to  rely  on  all  his  grounds 
of  attack  or  defence.      And  Henry  H.  Whitfield,  the  party 
suing,  was  the  administrator  of  Mrs.  Whitfield,  and  as  such, 
he  both  represented  Blalock,  her  creditor,  and  had  the  legal 
title  to  the  negroes.     Geo.  H.  Whitfield  not  having  been  able 
to  pass  more  than   the  equitable  title  to  them,   to  Everett. 
Therefore,  it  was  competent  for  Henry  H.  Whitfield,  to  as- 
sert this  ground  for  Blalock. 
So  much  for  the  question  on  the  charge  of  the  Court. 
The  motion  for  a  new  trial  repeated  the  exception^  to 
the  charge,  and  added  to  them  some  others  all  of  which  lat- 
ter, may  be  reduced  to  this,  that  the  verdict  was  contrary  to 
the  evidence  in  two  particulars,  one,  that  the  evidence  showed 
the  action,  barred  by  lapse  of  time — the  other,  that  the  evi- 
dence showed  the  verdict,  much  too  large. 

As  to  the  first  of  these  two  particulars.  If  it  be  true,  that 
Everett  acquired  the  negroes  from  Whitfield,  under  an  ar- 
rangement by  which,  he  was  to  pay  ofi"  the  Ji,  fas,  against 
Whitfield,  and  take  possession  of  the  negroes,  and  hold  them> 
as  security  for  his  reimbursement,  until  their  accumul^ited 
labor  or  hire,  should  be  equal  to  the  amount  advanced  by 
him,  then,  time,  whether  at  law,  or  in  equity,  did  not  begin 
to  run  against  Whitfield,  until  the  accumulated  hire  and  la- 
bor had  become  equal  to  the  amount  advanced  by  Everett, 
with  interest,  and,  perhaps,  not  then,  unless  Everett  then  no- 
tified Whitfield,  that  he  claimed  the  negroes  as  exclusively 
his  own.  When  this  time  would  come,  would  of  course  de- 
pend on  two  things,  the  amount  of  Everett's  advance,  and  the 
annual  amount  of  the  labor  or  hire  of  the  negroes.  The  ev- 
idence shows,  that  Everett's  advance  amounted  to,  at  least 
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$6,791,  for  the  SheriflPs  return  says  so,  and  also  says,  that 
this  sum  was  applied,  (to  older ^.  fas.) 

The  advance  may  have  amounted  to  more — to  a  sufficient 
sum  to  pay  off  all  the  fi.  fas.  against  Whitfield;  and  it  must 
have  done  so,  if  the  arrangement  between  the  two  men  was 
the  one  above  supposed,  and  if  it  was  carried  out  faithfully, 
by  Everett  It  is  at  least  certain  from  the  evidence,  that  the 
sum  advanced  by  Everett,  was  a  large  sum.  We  may  as- 
sume, therefore,  I  think,  that  it  would  take  some  ten  or  twelve 
years,  for  the  annual  hire  of  the  negroes  to  pay  it  oflf  with 
the  interest.  Then  we  may  say,  that  the  advance  was  not 
paid  off  till  say,  1839,  or  1840.  The  suit  in  trover  was  com- 
menced on  the  30lh  of  September,  1853 — that  is,  within  less 
than  twenty  years,  from  the  probable  time  at  which,  the  hire 
paid  off  the  advance,  and,  therefore,  within  twenty  years 
from  the  first  moment  at  which,  time  could  commence  run- 
ning against  Whitfield.  The  suit,  then,  was  not  barred  by 
time,  if  there  was  such  an  arrangement,  as  the  one  supposed, 
between  Everett  and  Whitfield.  And  we  think,  as  has  been 
already  disclosed,  that  there  was  considerable  evidence,  go- 
ing to  show,  that  such  an  arrangement  as  that  did  exist  be- 
tween them. 

Consequently,  we  cannot  say,  that  we  think  it  true,  that 
the  evidence  showed  the  verdict,  barred  by  lapse  of  time. 

Is  it  true,  that  the  evidence  showed-  the  verdict,  much  too 
large? 

The  verdict  was  large,  but,  on  a  careful  examination  of  the 
evidence,  we  think,  that  it  was  not  too  large.  If  we  take  the 
value  of  the  living  negroes  sued  for,  exclusive  of  the  value 
of  the  dead  ones,  Violet,  Rose,  Binah  and  Hannah,  and  add 
to  this  value  so  taken  the  hire  of  the  negroes,  inclusive  of 
the  hire  of  the  dead  ones  up  to  their  death,  and  from  the  sum 
deduct  the  expense  of  raising  the  young  negroes,  we  shall 
have  about  the  amount  of  the  verdict  And  ought  not  Eve- 
rett's executors  to  be  satisfied  with  this  way  of  coming  at 
what  should  be  the  amount  of  the  verdict }    We  think  they 
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ought ;  for  it  is  by  no  means  clear^  that  they  are  not  liable 
for  the  value  of  the  dead  negroes. 

It  is  true  that  in  this  mode  of  calculation,  they  get  no  cred- 
it for  the  amount  advanced  by  Everett,  for  Whitfield.  But 
then  on  the  other  hand,  the  suit  is  but  for  a  part,  and  much 
the  smaller  part,  of  the  negroes  received  by  Everett ;  and,  in 
the  absence  of  proof  from  his  side,  it  is  fair  to  presume,  that 
this  larger  part  of  the  negroes,  which  he  or  his  representa- 
tives still  retain,  is  sufficient  to  balance  that  amount 

Upon  the  whole  then,  we  cannot  say,  that  any  of  the  ex- 
ceptions appear  to  us,  to  be  sufficient 

Judgment  affirmed. 


John  Hendbice,  plaintiff  in  error,  vs.  Richard  Davis,  Sheriff, 

for  the  use,  &c.,  defendant  in  error. 

(1.]  That  part  of  the  statute  pointing  out  the  duty  of  the  SherifT,  in  making  sale 
of  property  executed  by  hioa,  and  declaring  that  he  shall  advertise  the  sale 
ia  three  of  the  most  public  places  of  the  county,  is  directory  to  the  Sherifi* 
only,  and  if  he  omit  to  do  it,  such  omission  does  not  vitiate  the  sale;  but  any 
person  injured  by  this  neglect  of  duty,  has  a  remedy  against  him. 

[2.]  A  deed  exhibited  at  a  Sherifl'^s  sale,  said  to  be  a  conveyance  of  the  proper- 
ty told,  bat  which  was  not  read,  nor  examined  by  the  person  who  bid  off  the 
property,  is  no  evidence  for  him  in  an  action  for  refusmg  to  comply  with  the 
tcrmt  of  the  tale. 

(3bl  If  the  error  assigned  be,  that  the  Court  refused  to  admit  in  evidence  repre- 
sentations and  statements  made  by  the  Sheriff,  at  his  sale  of  property,  the 
reeord  must  show  what  those  representations  and  statements  were,  or  thi> 
Conit  cannot  pass  upon  them. 

£4.]  To  hold  a  person  who  refused  to  comply  with  the  terms  of  Sheriff's  sal* 
liable  for  the  difference  between  the  price  at  which  he  bid  off  the  propert 
and  the  price  at  which  it  was  subsequently  sold,  the  same  property  mi 
have  been  resold,  and  resold  as  the  property  of  the  identical  parties  as  whc 
property  it  bad  been  bid  off  by  bim. 
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Assumpsit,  from  Randolph  county.  Tried  before  Judge 
KiDDOo,  at  November  Term,  1858. 

This  was  an  action  by  Richard  Davis,  Sheriflf,  for  the  use 
of  Lodwick  Lard,  against  John  Hendrick,  to  recover  eight 
hundred  and  ten  dollars,  being  the  difference  between  a  first 
sale  of  Lard's  property  made  by  the  Sheriff",  and  bid  off*  by 
Hendrick,  and  a  second  sale  thereof,  Hendrick  failing  and 
refusing  to  comply  with  his  purchase,  and  said  property  re- 
sold at  his  risk. 

Under  a  Ji.  fa,,  at  the  suit  of  E.  H.  Martin  vs.  Lodwick 

Lard  and  Masten  D.  Hendrick,  makers,   and  Thomas  L. 

Douglass  and  William  T.  Callier,  endorsers,  the  Sheriff  of 

Randolph  county  made  a  levy,  and  entered  the  same  on  the 

Ji.fa,j  in  the  following  words,  to-wit: 

"  Georgia,  Randolph  County. 

Levied  ihisji.  fa,  on  one-third  interest  of  steam  mills  and 
fixtures,  together  with  one-third  interest  of  eleven  hundred 
acres  of  land  immediately  attached,  being  the  interest  former- 
ly owned  by  Thomas  L.  Douglass  ;  also  J  interest  of  i  lot  of 
land  No.  118,  and  J  interest  of  lot  of  land  lying  east  of  the 
mills'  lands,  cornering  on  the  Hugh  McKinnon  lot  of  land ; 
also  J  saw  timber  on  147,  J  saw  timber  on  lot  No.  112,  J  saw 
timber  of  lot  of  land  79,  all  in  the  6th  district,  said  county; 
levied  on  as  the  property  of  dtfendanis.  Pointed  out  by  M. 
D.  Hendrick  and  L.  E.  Lard.     Oct.  1st,  1856. 

(Signed)  E.  VARNER,  D.  Sh'ff: 


*jy 


The  Sheriff"  advertised  his  levy  in  the  Columbus  Times, 
and  described  the  property  as  belonging  to  L,  E.  Lard  and 
Masten  D,  Hendrick. 

The  property  was  put  up  to  the  highest  bidder,  and  bid  off 
by  John  Hendrick,  at  the  price  of  g  1,8 10  Afterwards,  he 
was  tendered  a  deed  by  the  Sheriff*,  in  which  -the  land  was 
described  as  the  property  of  Lard  only;  the  purchaser  re- 
fused to  pay  his  bid,  or  to  accept  the  deed;  the  property  was 
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re-advertised  to  be  resold  at  the  purchaser's  risk,  and  was 
described  in  the  advertisement,  and  sold  as  the  property  of 
Lodwick  E.  Lard.  At  the  second  sale,  John  McK.  Gunn 
^cme  the  purchaser  at  3 1,000.  And  this  action  is  brought 
against  John  Hendrick,  to  recover  the  difference  between  the 
first  and  second  sale. 

IJpon  the  testimony  and  charge  of  the  Court,  the  jury  found 
^or  the  plaintiff  g8 10  00,  and  the  defendant  tenders  his  bill 
^f  exceptions,  assigning  the  following  errors: 

1st  In  the  refusal  by  the  Court  to  allow  defendant  to  ask 
^be  Deputy  Sheriflf,  if  the  sale  was  advertised  at  three  of  the 
'^ostpublic  places  in  the  county. 

^d.  In  refusing  to  allow  defendant  to  introduce  in  evidence 
*"^  deed  of  Thomas  L.  Douglass,  which  was  held  up  at  the 
^Jttie  of  the  sale  by  the  Sheriff,  and  which  was  announced  to 
^  ^deed  to  the  land  then  selling. 

^d.  In  refusing  to  allow  defendant  to  prove  the  represen- 
^^ions  and  statements  made  by  the  Sheriff  about  the  proper- 
ty"* and  what  he  was  selling. 

^th.  In  not  withdrawing,  on  motion  by  defendant's  coun- 

s^J,  from  the  jury,  the  levy  on  the  execution,  and  in  holding 

th^tsaid  lew  authorized  the  Sheriff  to  advertise  and  sell  the 

<>^e.third  interest  of  each  defendant  separately,  in  and  to  said 

Property. 

5th.  In  not  allowing  defendant  to  prove  that  said  sale  had 
not  been  advertised  at  three  of  the  most  public  places  in  the 
county. 

Perkins;  E.  H.  Beall,  for  plaintiff  in  error. 

Hood  &  Robinson,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

•  The  defendant  in  the  Court  below,  who  is  the  plaintiff  in 
error  here,  wsis  sued  by  the  Sheriff,  for  tlie  use  of  Lodwick 
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E.  Lard,  to  recover  the  difference  between  the  price  at  which 
the  defendant  had  bid  off  certain  property  at  Sheriff's  sale, 
he  having  refused  to  comply  with  the  terms  of  sale  when  re- 
quired to  do  so,  and  the  price  at  which  the  property  was  af- 
terwards sold.  The  suit  was  brought  under  the  Act  of  1831. 
Cobby  513. 

[1.]  On  the  trial,  the  plaintiff  in  the  Court  below  intro- 
duced the  Deputy  Sheriff  as  a  witness.  The  counsel  for  de- 
fendant proposed  to  ask  him  if  the  land  had  been  advertised 
in  three  of  the  most  public  places  in  the  county.  The  ques- 
tion was  objected  to,  and  the  objection  sustained,  and  error  is 
assigned  on  Ihat  decision.  It  is  made  the  duty  of  the  Sheriff 
to  advertise  the  sales  of  property  levied  on  by  him,  in  three  of 
the  most  public  places  in  the  county.  This  is  merely  direc- 
tory to  the  Sheriff,  and  his  failure  to  do  it  does  not  vitiate 
the  sale.  But  if  the  omission  of  this  duty  should  result  in 
injury  to  any  one,  the  injured  person  would  no  doubt  have 
fin  action  against  him  to  recover  damages  commensurate 
with  the  injury  sustained. 

[2.]  We  do  not  see  the  relevancy  of  the  deed  of  Douglass, 
offered  in  evidence,  to  the  issue  between  the  parties.  A  deed 
was  exhibited  at  the  time  of  the  sale,  said  to  be  a  deed  to  the 
property  that  was  selling.  But  that  had  nothing  to  do 
with  the  matter  before  the  Court  The  defendant  did  not 
examine  it,  and  he  cannot  claim  to  have  been  misled  or  pre- 
judiced in  any  way  by  its  exhibition.  He  was  content  to 
purchase  by  the  levy  and  advertisement  The  Court  very 
properly  rejected  the  deed. 

[3.]  In  regard  to  the  third  assignment  of  error,  I  will  re- 
mark that  it  no  where  appears  in  the  record,  what  had  been 
the  representations  and  statements  made  by  the  Sheriff  about 
the  property,  and  what  he  was  selling,  and  this  Court  has 
therefore  no  means  of  determining  whether  the  Court  erred 
in  ruling  them  out    Error  is  not  to  be  presumed. 

The  defendant's  counsel  moved  to  withdraw  from  the  jury, 
the  levy  upon  the  Ji.  fa.  in  favor  of  E.  H.  Martin  vs.  L.  E. 
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LbiA  and  M.  D.  Hendrick,  makers,  and  Thomas  Douglass 
^Dd  William  T.  Callier,  endorsers,  deciding  that  said  levy  on 
^aid  ^ /a.  authorized  the  Sheriff  to  make  sale  of  the  one- 
third  interest  of  either  of  the  said  defendants  separately,  in 
^ud  to  the  property  levied  on.     Error  is  assigned  on  this  de- 
<2ision.     In  determining  this  assignment  of  error,  we  refer  to 
tbe  principles  upon  which  the  plaintifPs  suit  depends.     The 
l>Iaintiff  in  error  had  purchased,  at  the  Sheriff's  sale,  the  in- 
^  crest  of /t<;o  of  the  defendants  in  the  third  part  of  the  proper- 
ty sold.    He  bid  it  off  at  |ll,810.     He  refused  to  comply  with 
'CJie  terms.     The  property  was  advertised  subsequently,  and 
^old  for  111,000,  as  the  property  of  Lodwick  E.  Lard  only, 
^or  Hendrick  to  be  liable,  the  same  property  must  have  been 
^K-esoId,  and  resold  as  the  property  of  the  identical  defendants 
^is  whose  property  it  had  been  bid  off  by  him.     If  it  had  been 
^)ffered  the  second  time  as  the  property  of  both  defendants, 
^nd  especially  if  each  owned  a  third,  who  can  say  that  the 
'property  would  not   have  sold    for  the  amount  of  Hen- 
drick'«bid?    The  decision  of  the  Court  must  be  construed 
to  mean,  that  notwithstanding  the  Sheriff  offered  for  sale  the 
interest  of  two  defendants,  and  it  was  bid  off  by  Hendrick, 
b^  not  having  complied  with  the  terms  of  sale,  must  be  held 
liable  for  the  difference  between  his  bid  and  the  price  at 
which  it  was  sold  at  the  second  sale  as  the  property  of  one 
defendant  only,  inasmuch  as  the  Sheriff  was  authorized  by 
the  levy  to  make  sale  of  the  one-third  interest  of  either  of  the 
defendants  separately,  in  the  property  levied  on.  The  question 
in  the  case  was  not  on  the  authority  of  the  Sheriff  to  sell,  but 
upon  the  liability  ol  the  defendant  below  to  respond  for  the 
difference  between  his  bid  and  the  price  of  the  second  sale, 
when  he  had  bid  off  the  interest  of  two  of  the  defendants, 
and  the  subsequent  sale  was  of  the  interest  of  one  only.  The 
decision  was  wrong  in  reference  to  the  facts  of  this  case,  and 
the  law  of  the  defendant's  liability. 

A  matter  appears  in  the  record,  but  on  which  no  point 
seems  to  have  been  made  in  the  Court  below,  and  there  has 
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been  no  allusion  to  it  here.  The  plaintiflf  in  error,  as  repeated- 
ly already  remarked,  bid  off  the  interest  of  two  of  the  defend- 
ants in  the  property  offered  for  sale ;  when  the  Sheriff  demand- 
ed of  him  a  compliance  with  the  terms  of  sale,  he  tendered  a 
a  deed  conveying  the  interest  of  one  of  them  only. 

We  reverse  the  judgment  on  the  fourth  assignment  of  er- 
ror appearing  in  the  record,  for  the  reasons  stated. 

Judgment  reversed* 


William  R.  Hargrove,  plaintiff  in  error,  vs.  Webb  &  Allen, 

defendants  in  error. 

[1.]  A  dilatory  plea  must  be  filed  at  the  appearance  Term  of  the  cause. 
[2.]  The  guardian  of  a  free  person  of  color  may  ratify  his  contract,  and  a  suit 
upon  such  contract  by  the  guardian  is  sufficient  evidence  of  such  ratification. 

Complaint,  from  Miller  count^^  Decision  by  Judge  Kid- 
Doo,  at  October  Term,  1858. 

This  was  complaint  by  Webb  &  Allen,  on  an  account, 
against  William  B.  Hargrove. 

Upon  the  case  being  called  for  trial,  on  the  appeal,  defend- 
ant moved  an  amendment  to  his  plea,  to  the  effect  that  Allen 
G.  Webb,  one  of  the  plaintifls,  was  a  free  person  of  color,  and 
not  entitled  to  sue,  nor  to  make  contracts  without  the  written 
permission  of  a  guardian.  Plaintiffs'  counsel  objected  to  the 
amendment.  The  Court  sustained  the  objection,  and  refused 
to  allow  the  proposed  amendment,  and  defendant  excepted. 

The  case  was  submitted  to  the  jury,  under  the  evidence 
and  charge  of  the  Court,  who  found  for  plaintiffs  fifty-four 
dollars  and  fifty-six  cents. 
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Defendant  moved  for  a  new  trial  on  the  grounds  : 
1st,  Because  the  Court  erred   in   refusing  to  allow  the 
amendment  to  the  defendant's  plea. 

2d,  Because  the  verdict  was  contrary  to  law  and  evidence, 
and  the  charge  of  the  Court 

The  Court  refused  the  motion  for  new  trial,  and  defendant 
excepted. 

Law  &  Sims,  for  plaintiff  in  error. 

S,  W.  Parker,  represented  by  Pou,  contra. 

Sy  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  defendant  appeared  and  pleaded  the  general  issue  at 
Ae  appearance  Term  of  tlie  cause.     On  the  appeal,  the  de- 
fendant proposed  to  amend  his  plea,  by  filing  a  dilatory  plea 
^^  to  one  of  the  plaintiffs,  viz:  his  d  isability  to  sue;  and  to  amend 
^^  further  by  pleading  to  the  contract,  that  it  was  void,  be- 
^^Use  made  by  a  free  person  of  color,  having  one-eighth  of 
-African  blood  in  his  veins,  who  had  not  the  written  permis- 
^^onof  his  guardian  to  make  said  contract.     The  Court  re- 
^^sed  io  allow  the  amendment,  and  the  defendant  excepted, 
[l.]  A  dilatory  plea  must  be  filed  at  the  first  Term  of  the 
Court,  and  leave  to  file  it  on  the  appeal  ought  not  to  have 
lieen  allowed ;  and  if  the  party  had  filed  it  as  a  matter  of  right 
tinder  the  statute,  the  Court  ought  to  have  ordered  it  to  be 
stricken  out,  on  motion,  as  inadmissible.     We  pass  no  judg- 
ment on  the  question  whether  the  plea  could  have  been  sus- 
tained, if  it  had  been  filed  in  time. 

[2.]  In  support  of  the  second  plea,  that  the  contract  was 
void,  the  plaintiff  relies  on  the  Act  of  1833,  which  declares 
that  it  shall  not  be  lawful  for  any  person  to  give  credit  to  any 
free  person  of  color,  but  on  a  written  order  of  a  guardian. 
Cobb^  1005.  This  Act  was  for  the  protection  of  free  persona 
of  color  from  the  designs  of  men,  by  whose  arts  and  persua- 
sions, they  might  be  seduced  into  contracts  of  waste  and  ex- 
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travagance.  It  was  intended  to  throw  about  them  and  their 
property,  the  guard  of  the  betterpoised  judgment  of  a  discreet 
guardian.  A  free  person  of  color,  without  property,  would 
scarcely  obtain  credit  on  the  written  order  of  his  guardian. 
This  law,  intended  for  the  benefit  of  that  class  of  persons 
must  not  be  made  an  instrument  or  engine  of  mischief  to 
them.  It  cannot  be  construed  to  mean,  that,  if  they  extend 
to  white  persons  credit,  and  let  their  services  or  property  go 
in  that  way,  even  without  consultation  with  their  guardian^ 
the  debts  thus  contracted  are  not  collectible.  The  guardian 
may  ratify  the  contract,  and  a  suit  upon  it  is  always  sufficient 
evidence  of  ratification.  There  is  no  principle  in  the  case 
o(  Bryan  vs.  fFalton,  14M  Geor^/cr,  196,  which  controverts 

what  we  now  rule. 

* 

There  is  abundant  proof  to  sustain  the  verdict  of  the  jury, 
if  the  witness  is  to  be  credited,  which  we  presume  the  plain- 
tiffin  error  will  not  dispute. 

Judgment  affirmed. 


John  T.  Howard,  plaintiff  in  error,  vs.  Behn  &  Foster,  de- 
fendants in  error. 

If  the  factor  pays  the  draft  of  the  planter,  upon  the  faith  of  prodace  which  be 
never  receives,  he  is  entitled  to  recover  the  amount  in  an  action  fbrso  much 
cash  paid  for  his  use;  and  on  the  balance  due  on  the  account  between  the 
cash  received  and  the  cash  advanced  for  the  defendant,  the  plaintiffis  enti- 
tled to  interest. 

Complaint,  from  Randolph  county.      Tried  before  Judge 
KiDDOo,  at  November  Term,  1858. 
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This  was  an  action,  under  the  Jones  Forms,  by  Behn  & 
Foster  against  John  T.  Howard,  on  account. 

The  following  bill  of  particulars  was  filed  with  the  decla- 
ration, viz : 

MR.  JOHN  T.  HOWARD, 

IN  ACT.  WITH  BEHN  &  FOSTER. 
1854. 

A  bill  of  bagging,  rope,  twine,  set  out  by 

items,  amounting  to        ...        ^451  33 
1855.  Jan.  15.  Cash  paid  his  draft  to  our  own  or- 

order,  and  endorsed  by  McBain  & 

Kiug,  ....  2,607  37 

Com'son  advancing  §1,952  06  at  2 J,      48  80 


3,107  55 
1854.  CREDIT. 

Dec.  23.  By  sales  rendered  40  B.  Cotton,  jS  1,090  49 

1855. 

Jan.  30.        "  ''  29        "  806  08—1,896  57 


111,210  93 
Plaintiff  amended  the  declaration  by  adding  the  following 
copy  draft  to  the  bill  of  particulars,  viz : 
**  ^2,607  37-100.  AMERicus,Ga.,  13  Nov.,  1854. 

Sixty  days  after  date  pay  to  the  order  of  myself,  at  the  Ma- 
rine Bank  of  Ga.,  in  Savannah,  Twenty-Six  Hundred  and 
Seven  37-100  Dollars,  value  received,  and  charge  the  same 
to  account  of 

JOHN  T.  HOWARD. 
To  Messrs.  Been  &  Foster,  Savannah,  Ga. 

Endorsed  ^  pay  G.  M.  Taylor  or  order. 

JOHN  T.  HOWARD. 
^  pay  W.  P.  Hunter,  Esq.,  Ass^t  Cashier,  or  order. 

G.  M.  TAYLOR. 
And  written  across  the  face  '^  McBain  &Eing,''  ^' Accepted^ 
Behn  &  Foster." 
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To  which  declaration  as  amended  defendant  demurred  on 
the  grounds: 

1st.  That  there  is  a  misjoinder  of  causes  of  action,  ac- 
count and  draft 

2d.  That  account  is  not  the  proper  remedy  or  form  of 
action. 

3d.  That  the  amendment  was  improper  unless  accompa- 
nied by  an  allegation  that  the  acceptors  were  accommoda- 
tion acceptors. 

4th.  That  no  action  in  the  form  of  complaint,  under  the 
Act  of  1847,  can  be  sustained  by  the  acceptors  against  the 
drawers  of  a  bill,  and  especially  if  the  declaration  contained 
no  allegation  that  the  acceptance  was  for  accommodation,  or 
supra  protest. 

The  Court  overruled  the  demurrer,  and  defendant  excepted. 
Plaintiff  then  submitted  his  proof.     Defendant  introduced 
no  testimony. 

1st.  The  Court  charged  the  jury,  thctt  if  defendant  shipped 
his  cotton  to  plaintiffs  and  drew  on  them — the  proceeds  of 
the  cotton  to  go  to  the  payment  of  the  draft — then  the  plain- 
tiff, in  the  absence  of  instructions,  had  the  right  to  sell  llie 
cotton  at  jany  time,  provided  the  sale  was  bonajide^  and  ilie 
defendant  would  be  bound  by  the  sale. 

2d.  The  Court  further  charged,  that  the  usual  custom  of 
the  country  is  for  the  planter  to  ship  his  cotton  to  a  commis- 
sion merchant  and  draw  on  him;  and  in  such  cases  the  accept- 
ors are  mere  accommodation  acceptors,  and  if  the  jury  be- 
lieve such  to  be  the  fact  here,  then  the  plaintiffs  are  mere  ac- 
commodation acceptors,  and  as  such,  entitled  to  recover. 

3d.  The  Court  further  charged,  that  if  the  plaintiffs  are 
entitled  to  recover,  then  they  are  entitled  to  interest  from  the 
time  of  the  payment  of  the  draft. 

To  which  charges  defendant  excepted. 
The  jury  found  for  the  plaintiffs  gl,210  93,  with  interest 
from  the  15th  January,  1855. 
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"Whereupon,  defendant  tenders  his  bill  of  exceptions,  and 
Assigns  as  error: 

1st  The  decision  of  the  Court  overruling  the  demurrer. 

2d.  The  decisions  overruling  all  defendants'  objections  to 
tile  depositions  of  Janes,  Bemis,  Prescott,  Price,  Long  and 
Battersby. 

3d.  The  charge  above  given. 

Hood  &  Robinson,  for  plaintiff  in  error. 

DouQLAss  &  Douglass  ;  and  Perkins,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

This  is  really  an  action  for  an  account,  in  which  is  an  itena 
of  g2,607  37,  paid  by  the  plaintiff  for  the  defendant,  on  a 
tlraft     It  is  for  the  plaintiff  to  prove  that  he  paid  this  money 
for  the  defendant,  and  that  under  the  circumstances,  he  is 
entitled  to  recover  it  back.    The  amendment  was  unneces- 
sary.    The  complaint  was  good  without  it.     The  amend- 
ment did  not  vitiate  it.  The  complaint  is  not  on  the  draft.  It 
conid  not  be,  of  course,  at  the  instance  of  the  acceptors  against 
the  drawers.     It  must  be  a  monied  action,  and  no  other  sort. 
If,  then,  the  writ  was  good,  the  Court  was  right  fbr  admit- 
ting the  proof  under  it      The  objections  to  the  testimony 
were  founded  on  a  misconception  of  the  nature  of  the  suit. 
Nor  do  we  see  any  thing  wrong  as  to  the  proof  of  the  custom 
of  merchants,  in  relation  to  certain  matters. 

Interest  was  due  on  the  cash  balance,  overpaid  by  the 
plaintiffs.  The  account,  except  as  to  the  amount  paid  on 
the  draft,  was  not  disputed  by  the  defendant,  when  present- 
ed. Whatever  the  cotton  lacked  of  refunding  the  cash  paid 
on  the  draft,  should  bear  interest. 

The  real  trouble  in  this  case  is,  the  bona  fides  of  the  sale 
of  defendant's  cotton ;  and  that  the  Court  submitted  to  the 

jurj'. 

Judgment  affirmed. 

VOL.  XXVII — 12 
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Robert  Bowman,  executor,  plaintiff  in  error,  vs.  Jesse 

Loxo,  guardian,  defendant  in  error. 

[1.]  If  the  guardian  of  a  leg:itee,  whose  logacy  is  limited  over  in  remainder, 
he  should  die  bclbre  he  attains  the  ai;e  ijl'tvventy-oue  years,  sues   for  the  rei^* 
covery  of  the  lo^^racy,  the  defendant  may  amend  hi*  answer  before  the  bea^^^ 
ing,  and  altera' the  emlinrrnssod  cirtumslanccs,   and  perhaps,   ins-olvency  C — ^ 
the  guardian,  and  ask  the  Court  that  he  may  be    required  to  enter   into  bon^ 
for  the  security  of  the  remaindermen. 

f2.]  If  a  eross  bill  »hould  be  neecssary,   the  Court  of  the  »;ounty  in  which  th^^ 
original  suit  is  pending,  has  jurisdiction  of  it. 

In  Equity,  from  Bibb  county.     Decision  by  Judge LamaRjc 
at  December  Term,  1858. 

See  the  facts  of  this  case  reported  in  23c/  vol,  Ga,  JR.  p.  242.  — 

Upon  this  cause  again  coming  up  to  be  heard,  defendant's  ^ 
solicitors  asked  leave  to  amend  his  answer,  by  alleging  that  J 
complainant  was  embarrassed  in  his  circumstances,  if  not  - 
insolvent;  and  timt  the  parties  entitled,  under  the  last  will 
and  testament  of  John  Bowman,  deceased,  as  contingent  re- 
maindermen to  the  property  bequeathed  to  William  lienry 
Long,  would  be  prejudiced,  and  their  interests  in  said  prop- 
erty seriously  jeoparded,  unless  the  said  Jesse  L.  Long,  the 
complainant,  be  required  to  give  good  and  sufficient  security 
for  the  forthcoming  of  said  property,  in  the  event  of  said 
William  Henry  Long  dying  before  he  attained  the  age  of 
twenty-one  years  ;  and  praying  the  Court  to  decree  that,  up- 
on defendant's  turning  over  to  said  complainant  said  proper- 
ty, he  should  be  required  to  enter  into  bonds,  with  good  se- 
curity, in  such  sum  as  maybe  deemed  su  i  cient  by  the 
Court,  to  said  defendant,  as  the  executor  of  the  said  John 
Bowman,  deceased,  for  the  security,  forthcoming  and  deliv- 
ery of  said  property,  in  the  event  of  said  William  Henry 
Long  dying  before  he  attains  the  age  of  twenty-one  years; 
which  request  to  amend  the  Court  refused,  and  defendant 

cepted. 
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Defendant's  solicitors  iheii  moved  for  a  coniinuance  of 
'^id  cause,  to  afford  them  time  and  opportunity  to  file  a  cross 
^ill  against  complainant,  setting  out  therein  the  same  mat- 
'^rs,  and  praying  the  same  relief  that  they  had  proposed  by 
^ay  of  amendment  to  the  answer.  Which  motion  the  Court 
''©fused,  on  the  ground  that  Jesse  L.  Long,  being  a  resident 
^f  the  county  of  Troup,  the  Court  did  not  have  jurisdiction  ; 
^o  which  decision  counsel  for  defendant  excepted. 

PoE  &  Grier,  for  plaintiir  in  error. 

R  A.  &  J.  A.  NisBET,  contra. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  ward  of  complainant  is  entitled  to  the  property,  &c., 
^ued  for  in  this  bill,  subject  to  a  remainder  to  the  lawful 
lieirs  of  the  testator,  under  whose  will,  and  the  codicil  there- 
to, he  claimed,  provided  he  should  die  before  he  arrives  at 
the  age  of  twenty-one  years.     The  amendment  proposed  to 
be  made  to  the  answer  of  the  defendant  in  the  Court  below, 
-wvLS  intended  to  protect  the  interest  of  thftse  contingently  en- 
titled in  remainder. 

[1.]  The  complainant  in  the  Court  below  is,  no  doubt,  un- 
der bond  with  good  security  to  take  care  of  the  interest  of  his 
ward,  but  that  bond  affords  no  protection  to  the  contingent 
remaindermen.  The  case  being  before  a  Court  of  Equity,  it 
is  suggested  to  the  Court,  that  the  guardian  who  is  seeking 
to  recover  the  property,  &c.,  as  the  absolute  property  of  his 
ward,  is  in  embarrassed  circumstances,  if  not  insolvent,  and 
that  the  interests  of  the  contingent  remaindermen  will  be  ex- 
posed to  injury  and  seriously  jeoparded,  unless  the  said  com- 
plainant be  required  to  give  good  and  sufficient  security  for 
the  forthcoming  of  the  property,  provided  the  contingency 
should  happen,  on  the  happening  of  which  said  interest  was 
to  accrue.  No  decree  bad  been  made  when  the  defendant 
below  moved  to  amend.    We  think  that  the  Court  ought  to 
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have  allowed  the   amend ment;  and  I  am  disposed  to  thin 
that  a  proceeding  for  the  same  object,  in  the  same  Court 
would  be  in  time,  as  long  as  the  fund  or  property  was  undeiK: 
the  control  of  the  Court.     There  can  be  no  question  of  th 
right  of  a  party  to  move  in  such  a  case.     It  was  the  ol 
practice  to  require  security,  in  all  such  cases,  for  the  protec — 
tion  of  the  interest  of  the  remaindermen  ;  but  more  recently,   « 
the  tenant  for  life  is  disembarrassed  of  this  burden,  except  - 
in  cases  of  danger  to  the  interest  in  remainder.     The  Court 
will  require  security  in  all  cases  of  questionable  safety  to  the 
property  or  fund,  for  the  remaindermen,  in  the  hands  to  which 
it  is  about  to  be  committed.      Foley  vs,  BarrtU^  1st  Bro,  C. 
A  274;  I  Sio.  Eq.sec.  604.      This  matter  can   be   brought 
before  the  Court  as  well  by  the  answer  as  by  a  cross  bill. 
By  the  Act  of  1857,  (Pamp,  156,)  any  matter  of  defence 
which  could  have  been  theretofore  available  by  a  cross   bill 
only,  may  now  be  brought  to  the  consideration  of  the  Court, 
and  used  as  a   defence,   by  way  of  answer.     If  a  defendant 
may,  by  answer,  go  into  such  a  defence,  it  is  not  too  liberal 
a  construction  of  the  Act  to  hold,  that  ho  may,  by  answer, 
suggest  a  matter  \yhich  cannot  affect  the  complainant^s  title 
to  what  he  seeks,  but  which  puts  a  condition  on  his  posses- 
sion of  it,  which  would  be  imposed  by  a  more  tedious  pro- 
ceeding. 

[2.]  If  it  had  been  necessary  to  file  a  cross  bill  in  this  case 
we  cannot  see  that  there  was  any  want  of  jurisdiction  of  the 
matter  in  the  Superior  Court  of  Bibb  county.  The  sole  ob- 
ject was  to  bring  before  the  Court,  in  which  a  cause  was 
pending  for  the  recovery  of  a  legacy,  by  the  guardian  of  a 
tenant  for  life,  which  legacy  was  limited  over  on  a  contin- 
gency, the  embarrassed  circumstances  or  probable  insolvency 
of  the  said  guardian,  that  the  Court  might  require  him,  be- 
fore he  took  possession  of  the  legacy,  to  enter  into  bond  with 
secariiy,  to  take  care  of  the  properly  for  those  having  a  con- 
tingent interest  in  remainder.  If  the  original  answer  had 
disclosed  the  facts,  there  could  be  no  question  as  to  the  juris- 
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diction,  because  it  is  the  law  of  his  own  case,  that  if  he  be 
insoWent,  he  shall  not  receive  the  legacy  until  he  shall  find 
sureties  that  it  shall  be  forthcoming,  to  answer  the  claim  of 
the  remaindermen,  on  the  happening  of  the  event  on  which 
they  would  be  entitled. 

Judgment  reversed. 


ftiTx  McNair,  plaintiff  in  error,  vs.  Bateman  &  Talton, 

defendants  in  error. 

An  eiec«tioD  issued  from  the  Circuit  Court  of  the  United  States  for  the  Districts 
01  Georgia,  the  lien  of  which  is  not  extinguished,  can  claim  money  in  the 
Sliic  Conru. 

Certiorari,    in   Houston    Superior    Court.     Decision    by 
Judge  Lamar,  at  chambers,  July,  1858. 

The  Sheriff  of  Houston  county,  under  two  mortgage^J./os. 
i®ued  at  the  suit  of  Felix  McNair,  against  Alexander  Lee, 
levied  on  and  sold  a  negro  man  named  George,  mentioned 
and  contained  in  the  mortgages.     He  refused  to  pay  over  the 
proceeds  of  sale  to  the  plaintiff  in  the  movtgdige  fi.  fas.,  under 
a  notice  from   Mr.  Pringle,  that  the  proceeds  were  claimed 
by  Bateman  &  Talton,  assignees  of  an  older  execution  issu- 
ed from  the  Circuit  Court  of  the  United  States,  for  the  South- 
em  district  of  Georgia. 

The  case  was  heard  upon  a  ruleasainst  the  Sheriff  at  the 
instance  of  McNair,  the  plaintiff  in  the  mortgage ^./«j. 

The  execution  upon  which  Bateman  &  Talton  relied  was 
an  aliaSf  issued  from  the  Circuit  Court  of  the  United  States, 
dated  14th   November,  1857.     The   original  or  first  ^.'/a. 
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lich  had  been  lost,  was  dated  13th  April,  1853,  in  favor  of 
.e   David   McDaiiiol,  against  Alexander  Lee,  and  Henry 
arton  security,  assigned  to  Uateman  &  Talton,  17th  May, 
853. 

The  mortgages  under  which  the  Ji. /as.  issued  were  execu- 
ted by  Lee  to  McNair,  one  dated  14ih  Jnly,  1854,  and^yji. 
dated  13th  June,  1856.  The  other  dated  22d  July,  1857,  and 
the^.  fa.  thereon  dated  same  day.  Both  mortgages  con- 
tained the  negro  George,  who  was  levied  upon  by  the  Sher- 
iff under  the  mortgage  Ji. /as.,  and  sold  for  81,500. 

The  Inferior  Court  held  that  the  plaintiff  in  the  mortgage 

/.  fas.  was  entitled  to  the  proceeds  of  the  sale  of  the  negro, 

and  ordered  the  rule  to  be  made  absolute  against  the  Sheriff 

To   this  ruHng,  counsel  for  Bateman  &  Talton  excepted, 

and  sued  out  a  certiorari  to  the  Superior  Court. 

The  presiding  Judge  of  the  Superior  Court,  after  argu- 
ment, decided  that  the  assignees  of  the  execution  issued  from 
the  Circuit  Court  of  tlie  United  States,  were  entitled  to  the 
money,  and  reversed  the  judgment  of  the  Inferior  Court 

Whereupon  counsellor  plaintiff  in  the  mortgage^yjw.  ex- 
cepted. 

KiLLEN  ;  and  Giles,  for  plaintiff  in  error. 

Pringle,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

It  is  insisted,  that,  because  the  property  was  first  levied  on 
under  the  execution  issued  on  the  foreclosure  of  the  mort- 
gage, by  the  Sherilf  or  Coroner,  it  was  not  subject  to  levy 
under  the  execution  issued  from  the  Circuit  Court  of  the 
United  States.  That  is  conceded,  but  it  does  not  follow,  that 
under  our  State  law,  that  execution  loses  its  priority.  The 
priority  of  these  judgments  must  depend  on  our  State  la^f 
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*Ud  the  construction  given  to  it.    By  our  law  the  priority  of 
Judgments  must  be  determined  by  their  dates.     If  they  are 
^f  the  same  date,  they  are  co-ordinate  liens;  if  of  different 
dares,  they  differ  in  degree  and  are  not  co-ordinate.     In  States 
'^here  the  lien  of  a  judgment  or  execution,  without  reference 
to  date,  commences  from  the  delivery  of  the  writ  of  execu- 
tion to  the  Sheriff,  judgments  and  executions  are  co-ordinate 
liens,  if  you  can  call  them  liens,  and  it  is  at  the  option  of 
the  party  to  give  them  effect  or  not  as  a  lien.     If  the  lien  of 
a  judgment,  whether  it  be  the  judgment  of  a  State  or  Federal 
Ck>urt,  depends  on  the  State  laws,  then  all  judgments.  State 
or  Federal,  obtained  in  this  State,  bind  the  property  of  the 
defendant  from  their  dates  respectively.     It  is  said  that  the 
judgment  of  a  Federal  Court  loses  its  lien,  if  an  execution 
be  not  issued  and  returned  within  a  year,  and  that  in  this 
case,  the  execution  was  not  returned  within  the  year.     The 
judgment,  it  is  insisted,  must  be  revived  before  it,  or  the  exe- 
cution issued  thereon,  can  have  any  effect.     Such  would  have 
been  the  case,  if  no  execution  had  been  issued  until  after  the 
year  and  the  day.     But  that  is  not  the  case.     The  fieri  facias 
was  issued  in  time,  but  it  was  not  executed.     In  such  case, 
the  judgment  is  not  at  all  affected.     It  stands,  and  the  plain- 
tiff may  have  another  execution,  on  returning  and  filing  the 
^isi  fieri  facias  y  without  notice  by  scire  facias  or  otherwise  to 
defendant    The  lien  of  the   Circuit  Court,  judgment  and 
execution,  was  good  and  subsisting,  whether  tested  by  the 
common  law  rule  or  our  State  law.     Shall  this  Court  regard 
that  judgment,  if  of  older  date  than  the  State  judgments  and 
mortgages,  as  entitled  to  the  money,  or  shall  it  exclude  it,  on 
the  ground,  that  it  is   the  judgment  of  a  Court  of  Federal 
jurisdiction,  and  cannot  be  recognized  in  the  State  Court. 
It  is  a  lien,  and  being  the  oldest  judgment,  it  is  the  oldest 
lien  on  the  property  of  the  defendant.     If  the  decision  of  the 
Supreme  Court  of  the  United  States  be  correct,  (unless  there 
be  something  in  the  legislation  of  Congress  or  the  State,  or 
both,  to  prevent  it,)  it  being  a  prior  lien,  it  "gives   a  prior 
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claim,  which  is  entitled  to  prior  satisfaction  out  of  the  sub- 
ject it  binds,  unless  the  lien  be  intrinsically  defective,  or  be 
displaced  by  some  act  of  the  party  holding  it,  which  shall 
postpone  him  in  a  Court  of  law  or  equity  to  a  subsequent 
claima?)t.  The  single  circumstance  of  not  proceeding  on  it, 
until  a  subsequent  lien  has  been  attained  and  carried  into 
execution,  has  never  been  considered  such  an  act."  Ban- 
kin  vs.  Scoiif  12  Wheat.  179.  If  the  principle  of  this  decis- 
ion be  not  controlled  by  subsequent  legislation,  and  the  pro- 
ceeds of  the  sale  of  the  property  be  not  applied  to  it,  the 
lien  remains,  and  the  property  maybe  seized  and  sold  under 
a  subsequent  lien.  Purchasers  at  legal  or  judicial  sales  are 
exposed  to  unjustifiable  losses  by  the  enforcement  of  secret 
liens.  To  prevent  this  evil,  the  Act  of  1810  was  passed. 
CoM496.  By  that  Act,  judgments  obtained  in  any  of  the 
Courts  in  this  State,  are  entitled  to  claim  money  raised  on  the 
sale  of  the  defendant's  property  under  judgments  of  younger 
date,  provided  the  claim  is  made  before  the  money  is  paid 
over  to  the  plaintiff  in  the  execution  which  raised  it.  This  Act 
has  been  construed  as  imperatively  requiring  parties  holding 
older  judgments  to  interpose  them  to  claim  the  proceeds  of 
the  sale  of  property,  when  sold  under  a  junior  judgment. 
It  has  always  been  held  since  that  Act,  in  consequence  of 
the  right  of  older  judgments  to  claim  the  proceeds  of  sale, 
that  the  purchaser  takes  a  title  to  the  property  sold  di- 
vested of  the  older  judgment  liens.  But  it  must  not  be 
held  that  if  an  older  judgment  cannot  or  shall  not  be  inter- 
posed to  claim  the  money,  it  shall  lose  the  lien.  If  a  judg- 
ment of  the  Circuit  Court  cannot  be  allowed  to  claim  mo- 
ney in  a  State  Court  under  the  Act,  shall  it  lose  its  lien  on 
the  property,  when  it  is  only  on  the  ground  of  the  right  to 
claim,  that  the  lien  of  the  judgment  of  a  State  Court  is  lost  ? 
We  think  that  we  are  but  adhering  to  the  proper  construc- 
tion of  the  Act  of  the  Legislature,  and  of  its  true  policy,  when 
we  affirm  the  judgment  of  the  Court  below.  The  purchaser 
will  get  a  title  not  subject  to  disturbance^  and  judgment  credi- 
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1^^,  State  and  Federal,  will  be  placed  on  an  equal  footing 
^'^  regard  to  iheir  liens. 

Judgment  affirmed. 


Jajcbs  G.  Brett,  plaintiff  in   error,  vs.   John    W.  Sellers 
and  Luke  M.  Sapp,  defendants  in  error. 

Where  the  equity  of  a  bill  is  fully  met  and  distinctly  denied,  proceedings  at 
law  will  not  be  restrained,  unless  under  special  circumstances. 

In  Equity,  from  Calhoun  county.  Decision  by  Judge 
Ar.i.EN,  at  May  Term,  1858. 

This  was  a  bill  by  James  G.  Brelt,  against  John  W.  Sellers 
and  Luke  M.  Sapp,  seeking  to  enjoin  the  collection  of  two 
promissory  notes  made  by  Brett  and  James  Phillips,  payable 
to  said  Sellers  or  bearer,  and  by  sellers  transferred  to  Sapp. 

The  bill  states  that  complainant  Brett,  and  the  said  Phi!- 
lips,  purchased  from  Sellers,  lot  of  land  No.  158,  in  the  third 
district  of  Calhoun  county,  and  gave  therefor  their  two  pro- 
missory notes.  One  for  one  hundred  dollars,  dated  26th 
September,  1854,  and  due  1st  January,  1855;  the  other  for 
four  hundred  dollars,  of  same  date,  and  due  1st  January, 
1856,  both  payable  to  Sellers  or  bearer,  and  that  they  received 
from  him  a  deed  for  said  land  with  the  usual  covenants  of 
warranty.  That  ejectment,  to  recover  saic  land  from  the 
assignees  of  complainant  and  Phillips,  was  instituted  and 
resnhed  in  a  verdict  and  judgment  in  favor  of  the  plaintiffs 
in  said  action.  The  deed  from  the  grantee  to  said  Sellers, 
turned  out  on  said  trial  to  be  a  forgery.  That  Sellers  has 
lemoved  beyond  the  limits  of  the  State,  and  is  insolvent. 
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That  said  notes  have  come  into  the  possession  of  Sapp,  who 
has  put  the  same  in  suit,  and  obtained  judgment  on  one,  and 
is  pressing  the  other  to  trial ;  both  against  complainant  alone. 
Phillips  having  removed  from  the  State;  and  that  Sapp  is 
acting  either  as  the  agent  of  Sellers  in  the  prosecution  of 
the  suits  on  said  notes,  or  obtained  the  same  from  him,  with 
a  full  knowledge  of  the  fraud  and  forgery  by  which  they  had 
been  obtained  from  complainant  and  said  Philhps.  The 
prayer  of  the  bill  is  for  an  injunction  to  restrain  the  collec- 
tion of  said  notes,  and  to  enjoin  all  further  proceedings  uion 
the  judgment  obtained  on  the  one  note,  and  the  suit  pend- 
ing on  the  other. 

An  injunction  issued  as  prayed,  and  upon  the  coming  in 
of  the  answer  of  the  defendant  Sapp,  denying  all  the  mate- 
rial charges  and  allegations  of  the  bill,  the  Chancellor  dis- 
solved the  injunction  as  to  him,  and  complainant  excepted. 

After  the  filing  of  the  ansv/ers,  complainant  amended  his 
bill  alleging  that  Sapp  too  was  insolvent,  and  complainant 
objected  to  the  motion  to  dissolve  the  injunction  until  said 
amendment  was  answered,  which  objection  the  Court  over- 
ruled, and  complainant  excepted. 

R  H.  Clarke;  and  R.  F.  Jones,  for  plaintiff  in  error. 

I.  E.  Bower,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Was  the  Court  right  in  dissolving  the  injunction  ? 

We  do  not  see  that  it  could  have  done  otherwise.  Seller's 
answer,  if  procured,  could  not  prejudice  Sapp,  and  Sapp 
swears  that  he  is  the  bona  fide  holder  and  owner  of  the  note. 

Judgment  affirmed. 

Judge  McDonald,  on  account  of  illness,  did  not  preside  in  this  case. 
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John  Doe,  ex  dem.,  Henry  Williams,  and  others,  plain- 
tiSs  ill  error,  vs.  Richard  Roe,  cas.  ejector,  and  James  H. 
Cowart,  tenant  in  possession,  defendant  in  error. 

f'-J  If  the  subscribing  witnesses  of  a  lost  deed  be  dead,  and  tbe  original  be  not 
auUiicribed  by  a  Justice  of  the  Peace  or  otlier  olficer  whose  uttestution  is  suf- 
ficient to  admit  it  to  record,  nor  atlidavit  be  made  of  its  execution,  inferior 
evidence  of  its  contents  and  execution  may  be  adduced,  and  if  a  copy  be  es- 
^^blUhed  by  the  judgment  of  Court,  evidence  of  that  being  made,  the  estab- 
H«hed  copy  ought  to  be  admitted. 

t^-J    ^itle  to  land  cannot  be  passed  but  by  writing. 

Ejectment,  from  Twiggs  county. 


his  was  an  action  of  ejectment  by  Doe,  upon  the  several 
ises  of  Drury  Williams  and    Henry   Williams,  against 
,  casual  ejector,  and  James  H.  Cowart,  tenant  in  posses- 
ion, for  the  recovery  of  a  fractional  lot  of  land  lying  on 
^^^  Ocmulgee  River,  in  the  county  of  Twiggs,  No.  194,  con- 
^^^tiingone  hundred  and   ninety-six   acres,  known  as  tho 
•*^^wson''  or  "^Lewis"  fraction. 

T'he  case  came  on  to  be  tried  upon  the  appeal,  when  plain- 

**^   offered  in  evidence  a  copy  deed  of  gift  for  the  land  in 

^^^pute  from  Drury  Williams  to  Henry  Williams  the  lessor, 

^^xiry  being  his  father.     Said  copy  had  been  established  by 

^^der  of  Court,  in  lieu  of  the  lost  original. 

The  Court  rejected  the  deeds  thus  offered,  on  the  ground, 
^Wt  neither  of  the  subscribing  witnesses  to  said  deed  was  a 
Justice  of  the  Peace,  or  other  officer  authorized  to  attest 
deeds.  Nor  was  there  an  affidavit  by  either  of  the  subscri- 
bing witnesses,  as  to  the  execution  of  said  deed.  To  which 
ruling  plaintiff  excepted. 

Plaintiff  then  offered  and  read  in  evidence  a  deed  for  this, 
among  other  lands,  from  John  Chapman,  Calvin  Rutland, 
Mary  Howell,  Reddin  Rutland  and  John  D.  Rutland,  to  de- 
fendant, dated  dOih  July,  1854. 
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Plaintiff  then  read  in  evidence  the  answers  of  Samuel 
Howell  and  Mary  Howell,  to  interrogatories. 

Samuel  Howell,  answers :  That  he  knows  nothing  of  his 
own  knowledge  about  the  sale  of  fractional  lots  of  land, 
Nos.  215  and  216, lying  in  Twiggs  county,  on  the  Ocmulgee 
river,  but  has  heard  the  Rutlands  conversing  on  the  subject? 
and  heard  them  say,  that  they  had  sold  said  lots,  and  has 
also  heard  defendant  say  that  he  purchased  said  lots  of  the 
Rutlands,  and  the  wife  of  witness,  to  wit;  Mary  HowelU 

Cross-Examined — Answers :  That  he  don^t  know  that  the 
land  ever  belonged  to  him,  witness,  or  his  children.  Don't 
know  that  Drury  Williams  gave  the  land  to  him  and  his 
children,  but  there  was  a  clause  in  said  Drury's  will,  giving 
all  the  land  he  owned  in  Georgia,  to  the  children  of  Redding 
Rutland  and  his  daughter  Polly  Rutland,  that  he  has  receiv- 
ed notice  of  the  pendency  of  this  suit,  and  has  also  been  no- 
tified that  Henry  Williams  was  claiming  the  land. 

Nancy  Howell^  answers:  That  she  knows  that  her  chil- 
dren and  son-in-law,  John  T.  Chapman,  sold  a  piece  of  land 
lying  on  the  Ocmulgee  river  in  Twiggs  county,  to  James 
H.  Cowart,  but  don't  know  the  numbers  of  said  land — knows 
that  the  land  was  her  father's,  Drury  Williams,  and  was 
known  as  the  Williams  land — knows  that  it  was  her  father's, 
because  he  always  claimed  it  in  his  lifetime,  and  never  knew 
his  right  to  it  questioned. 

Cross  Int. — She  always  thought  the  land  belonged  to  her 
and  her  children,  under  Drury  Williams'  will — she  has  been 
notified  of  the  pendency  of  this  suit,  and  that  Henry  Wil- 
liams was  claiming  and  suing  for  the  land. 

Plaintiff  then  read  in  evidence,  the  answers  of  JVilliam 
Williams^  who  testified,  that  Drury  Williams  in  1827,  made 
a  division  of  his  properly  anioiig  his  children,  in  which  di- 
vision he  gave  to  my  brother,  Henry  Williams,  plaintiff,  in 
addition  to  rrrtain  negroes,  two  lots  of  land  ;  o»ju  known  as 
the  "  Rutland  /wnc^,"  and  the  other  as  the  *'  Lewis  and  Daw- 
son fraction  ;"  was  not  present  at  the  division,  neither  did  I 
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see  any  title  pass  between  them,  but  father  informed  me  that 
he  gave  Henry  Williams  the  land  above  named.  Henry> 
with  the  knowledge  of  our  father  and  of  my  own  knowledge, 
went  into  possession  and  cultivated  the  land  in  1828;  in 
182.9,  witness  rented  the  lands  to  Reason  D.  Beale  of  Macon, 
as  the  property  of  Henry  Williams,  and  this  too,  came  with- 
in the  knowledge  of  our  father,  he  making  no  claim  to  the 
rent,  or  pretending  to  exercise  any  ownership  over  the  pre- 
mises; these  lands  are  in  Twiggs  county,  numbers  not  known, 
but  they  are  known  as  the  lands  formerly  belonging  to  our 
father,  Drury  Williams.  The  Rutland  lot  is  an  upland  lot, 
and  takes  its  name  from  the  fact  of  Rutland  having  lived 
on  it."     [Here  he  gives  the  boxnidary  of  the  lot.) 

"The  other  lot  is  a  fraction  on  the  Ocmulgee,''(^/v//?«-  the 
£iOundary,)     "This  lot  formerly   belonged  to  Daniel  Davis, 
"who  sold  it  to  Dawson,  and  as  well  as  remembered,  sold  at 
Sheriff  sale  as   the  property  of  Dawson,  and  purchased  by 
our  father,  Drury  Williams.     Knows  that  his  brother  Henry 
was  in  possession  of  these  lands  in  1828,  and  heard  his  fa- 
ther say  he  had  given  them  to  him.*' 

Plaintiff  then  read  in  evidence  the  answers  of  JVashing- 
ion  Durden,  taken  by  commission,  who  testified :  That  he 
*^  knows  a  fractional  lot  of  land  in  Twiggs  county,  lying  in 
the  river  swamp,  on  the  Ocmulgee  river,  formerly  belonging 
to  Drury  Williams,  who  told  witness  that  if  he  wanted  to 
buy  said  Jot  of  land,  he  must  go  to  his  son  Henry  Williams, 
that  he  had  given  said  lot  to  him;  knew  it  as  the  Williams 
fraction,  but  don't  recollect   the  number  or  district.     Has 
heard  James  H.  Cowart  say,  that  he  was  in  possession  of 
said  fraction ;  don't  know  how  long  Cowart  has  been  in  pos- 
session, but  thinks  about  three  years.     Proposed  to  buy  the 
lower  lot  or  fraction  from  Drury  Williams,  who  told  witness 
that  he  had  given  the  two  fractions  to  his  son,  Henry  Wil- 
liams.    Cowart  told  witness  that  he  bought  said  land  from 
Rnttand's  heirs,  and  that  it  was  willed  to  them  by  Drury 
WiJiams.    Cowart  acknowledged  that  the  land  he  was  in 
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possession  of  was  the  land  Henry  Williams  claimed/'     Here 
plaintiff  closed.     Defendant  introduced  no  testimony. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  jury, 
that  if  they  believed  from  the  evidence,  that  plaintiff"  and 
defendant  l)oth  claimed  title  from  Drury  Williams,  then  the 
admissions  of  Drury  Williams  that  he  had  made  a  deed  of 
gift,  or  had  given  the  land  in  dispute  to  Henry  Williams, 
and  that  he  had  gone  into  possession  under  said  gift,  then 
under  the  circumstances  of  this  case,  the  defendant  was 
bound  by  said  admissions,  which  charge  the  Court  refused 
to  give,  and  plaintiff  excepted. 

The  Court  directed  the  jury,  that  defendant  was  entitled 
to  a  verdict,  who  found  accordingly,  and  plaintiff  excepted. 
And  therefore  plaintiff  tenders  his  bill  of  exceptions,  assign- 
ing as  error  the  foregoing  decisions  and  rulings, 

PoE  &  Grier,  for  plaintiff  in  error. 

Stubbs  &  Hill,  coiilra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  record  in  this  case  contains  two  assignments  of  error, 
one  is  on  the  judgment  of  the  Court  sustaining  a  demurrer 
to  evidence,  and  the  other  on  the  refusal  of  the  Court  to  give 
in  charge  to  the  jury  a  request  submitted  in  writing  by  the 
counsel  for  plaintifE  The  plaintiff  offered  in  evidence  pro- 
ceedings had  many  years  ago  in  Twiggs  Superior  Court,  for 
the  establishment  of  the  copy  of  a  lost  deed  to  the  premises 
in  dispute,  including  the  rule  absolute  or  judgment  of  the 
Court  establishing  the  copy,  and  also  the  copy  deed  as  es- 
tablished. This  evidence  was  demurred  to,  and  the  Court 
overruled  the  demurrer  as  to  the  proceedings  in  the  Superior 
Court  and  judgment,  but  sustained  it  as  to  the  copy  deed,  be- 
cause of  the  deficiency  of  proof  of  its  execution,  neither  of 
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the  attesting  witnesses  being  a  Justice  of  the  Peace  or  other 
officer  authorized  to  attest  deeds,  and  there  being  no  affida- 
vit of  either  of  the  subscribing  witnesses  proving  its  exr-cu- 
tion. 

f  1.]  In  this  Court  other  grounds  of  objection  are  urged 
against  the  admissibility,  in  evidence,  of  the  copy  deed,  than 
"W-ere  presented  in  the  Circuit  Court.     It  is  here  insisted,  firsts 
iHat  the  proceedings  for  establishing  the  copy  deed  in  Twigg* 
Superior  Court,  are  void,  there  being  no  persons  named  i» 
said  proceedings  as  defendants,  and  that  it  docs  not  appear 
^hatany  person  was  served,  or  that  any  of  the  defendants  re- 
sided in  the  county  of  Twiggs  at  the  time.     It  appears  that 
4lie  heirs  at  law  of  Drury  Williams  were  parties  defendant, 
^atxid  that  they  were  required  by  the  Court  to  be  served  per- 
sonally with   the  rule  nisi,  to  establish   said  copy,  and  that 
they  were  served  agreeably  to  said  requirement.     We  think. 
"tlierefore,  that  there  were  defendants  to  said  proceeding;  and 
tliat  ihey  were  served.     It  does  not  appear  that  the  Superior 
Court  of  Twiggs  county  had  not  jurisdiction  of  the  case, 
"The  Superior  Courts  are  Courts  of  general  jurisdiction,  and 
sit  the  time  of  said  proceedings,  they  were  Courts  of  final  re- 
sort, and  the  highest  judicial  tribunals  known  to  the  Consti- 
tution   and   laws.     The  Superior  Court  of  Twiggs  county 
save  this  judgment.     It  stands  there  unreversed;  and  stands 
iTiere  as  the  judgment  of  a  Court  of  competent  jurisdiction. 
It,  like  all  other  judgments,  may  be  impeached  for  fraud, 
^nd  such  irregularity  as  would  avoid  a  judgment,  but  none 
such  appears  in  the  record  before  us.'    It  is  objected  further, 
that  Drury  Williams,  the  feoffor,  of  Henry  Williams,  one  of 
<he  lessors  of  the  plaintiff,  left  a  will  and  devised  the  land, 
<«ind  that  the  devisees  of  the  land,  and  not  the  heirs  at  law 
of  the  said  Drury   Williams,  should  have  been  made  parties 
defendant.    This  objection  is  founded  on  the  assumption,that 
the  judgment  of  the  Court  establishing  the  copy  deed  is  res 
inter  alias  acia^  and  cannot  be  admitted  in  evidence  against 
the  devisees  or  those  claiming  under  them.     It  appears  iu 
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this  record,  that  one  of  the  heirs  at  law  is  also  a  devisee, 
and  upon  the  assumed  ground  of  objection,  the  judgment  is 
good  against  that  devisee.     But  under  the  term  "  parties,*' 
the  law  includes  all  who  are  directly  interested  in  the  subject 
matter,  and   had  a  right  to   make  defence,  or  to  control  the 
proceedings  and  to  appeal  from  the  judgment     1  Greenleqff 
Sec.  523.     A  devisee  of  lands  is  an  hasres/acitts^  and  so  made 
by  the  will  of  the  testator.     J3ac,  M,  Heir  and  JijicestoVj  B. 
If  there  had   been   no  actual  or  valid  grant  or  donation  of 
the  land  by  the  testator  in  his  life  time,  the  devisees  were 
intersted  in   the  subject  matter,  and  on  that  ground  might 
have  defended  the  application  to  establish  the  deed — and 
might  have  appealed  from  a  verdict  adverse  to  their  interest. 
The  record  and  deed  was  therefore  admissible  against  them. 
It  is  again  objected,  that  as  the  original  deed  could  not  be 
admitted  as  evidence,  without  proof  of  execution,  the  copy 
deed  must  also  be  proven  to  be  the  copy  of  a  genuine  origi- 
nal.    We  think,  that  the  judgment  of  the  Court  established 
the  copy  offered  in  evidence  as  the  copy  of  a  genuine  orig- 
inal conveyance.     The  case  of  Beverly  vs.  Burke  in  Olh  Ga, 
is  referred  to  as  an  authority  to  sustain  this  objection.     \i 
does  not  appear  in  that  case,  as  it  does  in  this,  that  the  sub- 
scribing witnesses  were   dead.     In  the  case  of  Keeling  vs. 
Ball,  it  being  a  suit  on  a  lost  bond,  which  had  been  attested 
by  witnesses,  the  names  of  whom  had  been  forgotten,  Lord 
Kenyon  who  tried  the  case,  held  that  if  it  appeared  who  the 
subscribing  witnesses  were,  they  must  be  produced ;  but  that 
it  was  the  business  of  Courts  of  justice  to  apply  the  general 
principles  of  the  law  to  the  new  cases  as  they  arise.     He 
said  that  was  a  new  case,  for  it  did  not  appear  that  the  plain- 
tiff could  by  any  possibility  know  who  the  subscribing  wit- 
nesses were.     The  subscribing  witnesses,  if  they  had  been 
known,  were  the  best  evidence,  but  not  being  known,  the 
rule   had   to  be   relaxed,  and    inferior    evidence  admitted. 
Appendix  to  Peake^s  evidence  XXIV^  1st  Am, from  5th  Lon'- 
don  Edition.    See  also,  7   Waddelly  125.     Here  I  think  the 
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judgment  establishing  the  deed  would  have  been  good  with- 
out the  witnesses^  if  they  had  been  known  ^  for  it  cannot  be 
presumed  that  a  Court  would  allow  a  copy  of  a  forged  or 
fraudulent  deed  to  be  established.  But  it  must  clearly  be 
right  when  the  attesting  witnesses  are  dead. 

We  think  that  for  the  rejection  of  the  deed,  judgment  of 
tiie  Court  below  must  be  reversed. 

\JL\  We  are  of  opinion  that  the  Court  below  very  proper- 
ly refused  to  give  the  request  of  counsel  for  plaintiff  in 
charge  to  the  jury.  Conveyances  of  land  must  be  in  writing. 
Parol  evidence  may  be  given  in  evidence,  in  proper  cases,  to 
prove  the  contents  of  written  conveyances,  but  it  is  inadmis- 
sible as  evidence  to  pass  the  title. 

Judgment  reversed. 


"^^ebt  S.  Elmore,  plaintiff  in   error,    vs.   Wiley  Spear'^ 

et  al.,  defendants  in  error. 

^''editor  who  files  a  bill  to  enforce  a  legal  right,  and  to  collect  his  debt  from 
*^t^i  assets,  cannot  be  compelled  to  make  other  creditors  parties  to  his  bill. 

In  Equity,  in  Macon  Superior  Court.    Decision  by  Judge 
^^mar,  at  September,  Term,  1858.      ^ 

Albert  S.  Elmore  filed  this  bill  against  Wiley  Spear,  John 
^Pear  and  Samuel  M.  Strong,  of  the  State  of  Alabama,  and 
^^Ws  Gamage,  of  Macon  county,  Georgia.  The  bill  states 
*at  about  the  1st  of  May,  1854,  Wiley  Spear  being  indebted 
^John  Spear,  his  son,  the  sum  of  $2,025  00,  executed  and 
delivered  to  him  forty-five  promissory  notes,  each  for  $45, 
Payable  the  25th  December,  1854.    That  John  Spear,  in  the 
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fair  and  usual  course  of  trade,  and  for  a  valuable  considera* 
tion,  endorsed  and  delivered  said  notes  to  complainant,  wha 
became  the  owner  thereof.  That  before  the  notes  became 
due,  with  a  view  to  defeat  their  collection  and  the  collection 
of  other  demands  against  said  Wiley  Spear,  he  left  the  State 
of  Alabama  and  tied  to  parts  unknown,  and  his  residence  is 
still  unknown  to  plaintiff.  That  about  the  time  he  abscond- 
ed, he  placed  in  Strong's  hands,  about  ten  negroes,  to  carry 
off  and  sell,  and  convert  the  same  into  money,  which  could 
not  be  reached  by  plaintiff  and  other  creditors  of  Wiley 
Spear.  That  the  negroes  were  worth  ihree  thousand  six 
hundred  dollars. 

The  bill  further  states,  that  in  the  execution  of  this  pur- 
pose of  defeating  and  defrauding  the  creditors  of  the  said 
Wiley,  Strong  about  the  15lh  December,  1854,  brought  die 
negroes  to  Macon  county,  Georgia,  where  four  of  them  were 
taken  from  him  l>y  one  McGibbony  and  one  Bickerstaflf,  for 
a  debt  which  Bickerstaff  held  against  said  Wiley.  That 
Davis  Garaage  purchased  from  Strong  six  of  said  negroes, 
with  a  full  knowledge  of  all  the  facts,  communicated  to  hinn 
by  Strong.  That  W^iley  Spear,  John  Spear,  and  Strong  are 
insolvent.  That  complainant  has  not  been  able  to  ascertain 
where  said  negroes,  sold  to  Gamage,  are,  or  in  whose  pos- 
session they  are. 

The  prayer  of  the  bill  is  that  complainant  may  have  a  de- 
cree against  Wiley  Spear  for  the  amount  of  his  demand,  to 
be  paid  out  of  the  negroes  placed  in  the  possession  of  Gam- 
age  by  Strong  or  the  proceeds  of  their  sale,  and  that  Gam- 
age be  decreed  a  trustee  and  compelled  to  account  and  pay 
to  complainant  the  amount  due  to  him,  and  for  such  other 
and  farther  relief  as  the  circumstances  of  the  case  require^ 

Samuel  M.  Strong,  in  his  answer,  says  that  he  knows  noth- 
ing of  the  indebtedness  of  Wiley  Spear  to  complainant,  of 
his  own  knowledge,  but  was  •  informed  by  Spear  that  he 
was  owing  him  a  large  amount,  which  he  considered  a  con- 
fidential debt  and  intended  to  pay.     He  admits  that  ten  or 
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eleven  negroes  were  placed  in  his  hands  in  the  Stale  of 
Georgia  by  one  Sewell,  a  son-in-law  of  Wiley  Spear,  and 
that  as  agent  he  sold  to  Gamage  three  of  said  negroes  for 
9I9IOO.  That  he  sold  to  Bickerstaflf,  five  of  said  negroes  for 
about  sevenleen  or  eisrhteen  hundred  dollars,  a  large  part  of 
which  was  covered  by  demands  which  Bickcrstafl'  held 
against  Wiley  Spear;  and  the  balance  was  paid  in  money 
and  a  note  for  §250  payable  to  defendant.  He  admits  that 
he  staled  to  Gamage  that  Spear  was  in  debt,  that  he  had 
left  property  in  Alabama  snilicient  to  satisfy  all  judgments 
against  him,  and  that  he  wished  to  sell  the  balance  to  enable 
him  to  pay  some  confidential  debts  and  to  compromise  with 
his  Charleston  and  New  York  creditors  to  the  best  advan- 
tage. He  further  admits  that  he  stated  to  (iamage  that 
Spear  had  a  right  to  prefer  creditors,  to  sell  properly  unen- 
cumbered by  judgment,  and  that  the  title  would  be  good. 
That  he  subsequently  and  before  the  filing  of  complainant's 
bill,  settled  with  Spear  and  took  his  receipt  in  full  of  all  de- 
mands. Has  not  seen  the  negroes  since  he  sold  them  to 
Gamaga  Denies  complainant's  right  to  relief  inequity;  de- 
nies and  repels  the  charge  of  fraud,  &c. 

Davis  Gamage,  answers,  and  admits  that  he  purchased 
three  negroes  from  Strong,  belonging  to  Wiley  Spear  of  Ala- 
bama, in  December,  185 1,  for  3l,100,  which  he  has  since 
sold  ;  defendant  speculates  in  negroes,  and  sold  the  negroes 
which  he  bought  from  Strong  long  before  this  bill  was  filed ; 
does  not  know  where  they  are  now;  denies  all  fraud;  knows 
nothing  of  Spear's  indcbtness  to  complainant.  Bought  said 
negroes  bonajide^  and  paid  a  fair  and  full  price,  and  had  no 
knowledge  or  suspicion  that  any  fraud  was  being  committed, 
or  intended  to  be,  on  complainant  or  any  other  creditor  of 
Spear. 

Upon  the  case  being  called  for  trial,  defendants  counsel 
moved  to  dismiss  the  bill,  on  the  grounds  that  it  was  a  cred- 
itot's  bill,  and  that  complainant  was  prosecuting  it  alone  and 
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in  bis  own  name  only,  and  that  it  was  necessary  that  the 
other  creditors  of  Wiley  Spear  should  be  made  parties. 

After  argument,  the  Court  ordered,  that  complainant 
amend  his  bill  making  the  creditors  of  Wiley  Spear,  parties 
complainants,  or  making  an  offer  to  them  to  come  in  as  par- 
ties, &c. 

To  this  order,  counsel  for  complainant  excepted. 

Miller  &  Hall,  for  plaintiff  in  error. 

Cook  &  Montfort,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

This  is  not  technically  a  creditor's  bill.  The  assets  which 
the  creditor  proposes  to  reach  are  not  equitable,  but  legal  as- 
sets. The  only  circumstance  which  authorizes  the  com- 
plainant to  go  into  chancery,  is  his  inability  to  identify  the 
property  or  make  the  necessary  proof  to  sustain  a  remedy  at 
law,  which  otherwise,  would  be  adequate,  without  a  discov- 
ery from  the  defendant,  which  he  avers  to  be  necessary.  A 
single  creditor  may  file  a  bill  to  reach  legal  assets,  and  if  he 
gains  thereby  a  priority  over  other  creditors,  he  will  be  enti- 
tled to  retain  it.  2nd  Danl.  Ch.  Prac.  204  fyc;  Story's  Equ. 
Jur.  Sec.  546,  4'C. 

The    defendant  in   such   cases  has   no   interest    in  the 
question  so  far  as  the  lights  of  the  creditors  anlong  them- 
selves are  concerned.     If  the  complainant  succeeds  in  hold- 
ing the  defendant  to  account,  the  costs  must  be  paid  from 
the  fund,  and  expenses  also,  except  those  incurred  by  the  de- 
fendant in  sustaining  his  purchase,  or  his  right  to  retain  the 
amount  actually  paid  by  him.     The  creditors  are  not  moving 
here  to  be  made  parties;  not  even  Bostick  whose  evidence 
was  taken  in  this  case,  and  who  mustof  course,  know  of  the 
entire  proceeding.     The  complainant  may  control  his  own 
ease,  McDougaldvs.  Dougherty,  1 1  Ga.,  588.  And  when  a  sin- 
gle creditor  is  in  pursuit  of  legal  assets,  he  cannot  be  forced 
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to  divide  with  other  creditors.  It  is  otherwise  with  equita- 
ble assets.  In  this  case  the  bill  alleges  that  the  defendant 
holds  the  property  in  trust  for  complainant  and  other  credi- 
tors, but  it  discloses  also,  that  the  trust  arises  from  the  al- 
leged fraud  of  the  defendant  and  is  implied  in  law  and  not 
that  there  was  any  trust  created  by  contract  for  the  payment 
of  creditors. 

Judgment  reversed. 


Wm.  McDaniel,  plaintiff  in  error,  vs.  the    Statk  of  Geok- 

GiA,  defendant  in  error. 

It  is  not  error  for  the  presiding  Judge  in  the  Court  below  to  refuse  to  allow  an 
ofleoder  to  settle  a  criminal  cause  of  the  grade  in  which  he  ia  vested  vrith 
discretion  to  allow  the  settlement  or  not. 

Indictment  for  Assault  and  Battery,  in  Dooly  Superior 
Court.     Decision  by  Judge  Lamar,  at  October  Term,  1858. 

Thegrand  jury  made  a  special  presentment  against  Wil- 
liam McDaniel,  charging  him  with  the  offence  of  assault  and 
battery  upon  Elizabeth  McDaniel,  his  wife. 

The  defendant  pleaded  not  guilty.  Bill  of  indictment 
waived  and  consent  that  the  special  presentment  stand  in 

lieu  thereof. 

Upon  the  case  being  called  for  trial,  Mrs.  McDaniel  the 
wife  of  defendant,  presented  in  writing  a  demand  that  the 
case  be  entered  settled;  claitning  that  under  the  statute  pro- 
viding for  the  settlement  of  criminal  cases,*she  was  entitled 
to  this  entry  or  order. 

And  she  assigned  as  her  reasons  for  making  this  demand; 

1st.  Because  she  had  never  authorized  the  prosecution  to 
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be  comuieiiced,  it  having  been  carried  on  by  personSy  against 
her  wibheSj  who  are  the  enemies  of  her  husband,  and  whose 
interference  she  not  only  does  not  desire,  but  the  same  is  rtJ- 
pugnant  to  her  wishes  and  feelings. 

2d.  Because  the  unpleasant  occurrence,  the  subject  matter 
of  the  presentment,  was  immediately  made  up  between  her 
husband  and  herself,  and  mutual  forgiveness  granted;  and 
that  her  husband  has  since  become  a  member  of  the  church, 
and  is  making,  as  she  believes,  an  efl'ort  to  live  a  better  life, 
and,  for  this  reason,  she  does  not  wish  him  disturbed  and 
distracted  on  account  of  his  prior  misconduct  or  faults. 

3d.  Because  her  husband  is  an  industrious  man,  provid- 
ing for  his  large  family,  consisting  of  applicant  and  eleven 
children,  whom  he  has  to  support,  and  whom  he  does  well 
support  by  his  industry ;  and  the  troubles  growing  out  of 
this  case  have  greatly  embarrassed  hiiu,  and  if  it  proceeds, 
the  fines  will  greatly  impoverish  him,  and  the  loss  and  suf- 
fering will  fall  on  herself  and  little  children,  whose  suffer- 
ings are  not  regarded  by  those  who  are  urging  this  prosecu- 
tion. 

4th.  Because,  the  petition  which  she  presents  for  the  set- 
tlement of  this  prosecution,  has  been  cheerfully  signed  by 
all  the  influential,  wealthy  and  moral  portion  of  the  commu- 
nity. 

5th.  Because  she  herself  has  acted  wrong  in  their  past  dif- 
ferences as  well  as  her  husband,  and  if  they  are  satisfied  to 
forgive  each  other  and  forget  the  past,  and  look  forward  to 
the  future  with  hope,  she  cannot  see  why  their  misfortunes 
should  be  dragged  before  the  public,  and  the  secrets  of  the 
domestic  hearth  be  made  the  subject  of  jest  for  the  vulgar. 

6th.  Because,  and  more  than  all,  she  desires  and  demands 
that  this  prosecution  be  settled  "for  the  sake  of  their  infant 
children  to  whom. she  does  not  desire  to  transmit  the  mem- 
ory of  these  domestic  afflictions,  now  happily  passed,  as  she 
hopes.'' 
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The  Court  at  the  instance  of  the  Solicitor  Ge'neral,  refused 
to  hear  Mrs.  McDaniel's  application,  until  the  defendant 
should  announce  whether  he  was  ready  for  trial.  To  which 
ruling,  counsel  for  Mrs.  McDaniel  excepted. 

The  defendant  then  continued  the  case  on  grounds  satis- 
factory to  the  Court.  When  Mrs.  McDaniePs  application 
was  again  taken  up  by  the  Court,  and  she  offered  to  prove 
that  the  proceedings  had  been  originally  commenced  by 
a  prosecutor  who  had  made  an  affidavit  and  had  defend- 
ant arrested,  but  that  it  had  been  so  managed  as  to  drop  the 
prosecutor^s  name  and  have  a  special  presentment  preferred. 
This  proof  the  Court  repelled,  and  counsel  for  Mrs.  McDan- 
iel excepted. 

Mrs.  McDaniel  then  tendered  in  evidence  to  the  Court  a 
petition,  signed  by  about  fifty  persons,  many  of  the  grand 
jury,  praying  that  the  indictment  against  defendant  should 
not  bo  further  prosecuted. 

The  Court  refused  the  application  to  have  the  case  settled, 
holding  that  Mrs.  McDaniel  had  no  right,  under  the  stat- 
ute, to  have  the  case  settled,  and  passed  the  following  order: 

** The  State  vs.  TVilliam  McDaniel:  On  hearing  the  de- 
mand of  Mrs.  McDaniel  and  the  proof  offered  and  tendered 
by  her,  it  is  ordered,  that  the  application  for  a  settlement  of 
the  case  under  the  statute  be  and  the  same  is  hereby  refused 
and  overruled."  Whereupon  counsel  excepted,  and  tender 
their  bill  of  exceptions,  assigning  as  error  the  foregoing  rul- 
ings, decisions  and  order. 

Thos.  H.  Dawson,  Jno,  B.  Colding,  A.  P.  Powers,  for  Mrs. 
McDaniel,  and  defendant  Wm.  McDaniel. 

Sol.  Gen.  Montfort,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

There  is  a  class  of  minor  criminal  offences  which  may  be 
setded  by  the  offender  with  the  prosecutor,  with  the  consent 
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of  the  injure*  party,  at  any  time  before  verdict  They  are 
such  offences  as  are  not  punishable  by  fine  and  imprison- 
ment or  a  more  severe  penalty.  The  settlement  may  be 
made  independent  of  the  Court,  and  without  its  consent. 
Offences  of  higher  grade  than  these  above  mentioned,  cannot 
be  settled  without  the  consent  of  the  prosecutor  shown  to  the 
Court,  nor  without  the  consent  of  the  Court  by  order  entered 
on  the  minutes.  Cobb^s  Dig,  864.  The  plaintiff  in  error  is 
indicted  for  assault  and  battery,  and  on  conviction,  he  may 
be  punished  by  fine  and  imprisonment  in  the  common  jail^ 
and  his  offence,  therefore,  does  not  fall  within  the  class  which 
may  be  settled  by  him  without  the  consent  of  the  Court.     It 

* 

was  within  the  discretion  of  the  Court  below  to  allow  it  to 
be  settled  or  not,  and  there  can  be  no  legal  error  in  the  exer- 
cise of  that  discretion,  and  we,  therefore,  affirm  the  judg- 
ment 

My  brethren  are  of  opinion,  that  the  parties  ought  to  have 
been  allowed  to  settle,  upon  the  appeal  which  was  made  to 
the  Court,  as  the  indictment  grew  out  of  a  family  affair.  I 
can  express  no  such  opinion.  The  application  to  the  Court^ 
as  shown  to  us  in  this  record,  is  not  sustained  by  evidence. 
I  think  on  such  applications  the  Court  ought  to  be  satisfied 
that  the  interests  of  the  community,  and  of  the  injured  party, 
will  suffer  no  detriment  by  allowing  the  settlement 


i-^i    -•'  N  '  \  Judgment  affirmed. 


Peter  Solomon,  plaintiff  in  error,  vs.  Willis   S.  Breazeai*,. 

et  al.,  defendants  in  error. 

Levied  this /.yir.  on  "the   undivided  interest  of  Mary  Moore  and  Henry  E 
Moore,  in  the  foUowiog  negroes,"  dec.,  "  the  interest  being  such  a$  is  conveyed 
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to  tliem  by  deed  on  record  ia  the  Bibb  Superior   Clerk's  office,  by  George  W. 
Moore,  19lh  August,  IS-I.'J,  and  recorded  Sth  Swptrmber,  1843." 
Held,  That  the  levy  iu  this  case  was  MulTiciently  definite  and  certain. 

Claim,  in  Bibb  Superior  Court.  Decision  by  Judge  La- 
jfAB,  at  November  Term,  1858. 

Under  aji.  fa.  issued  at  the  suft  of  Peter  Solomon  against 
Willis  S.  Breazeal,  Henry  E.  Moore  and  Mary  Moore,  the 
Sheriff  of  Bibb  county  made  a  levy  upon  certain  negroes^ 
-which  levy  was  entered  on  said^.  fa.  in  the  following  words: 

"Levied  this^?. /cr.  on  the  undivided  interest  of  Mary 
Moore  and  Henry  E.  Moore,  in  the  following  negroes :  Adam^ 
A5  years  old;  Charles,  18  years  old;  I^lvira,  38  years  of  age; 
Sichard,  9  years  old;  Ellen,  8  years  of  age;  Eugene,  1  year 
old;  Eveline,  29 years  old;  Eveline,  9  years  old;  Linda,  7 
years  of  age;  John  and  Eliza,  twins,  10  months  old  :  their 
interest  being  such  as  is  conveyed  to  them  by  deed  on  re- 
cord in  Bibb  Superior  Clerk's  office,  from  George  W,  Moore^ 
19th  August,  in  the  year  1843,  and  recorded  8th  September, 
1843.    Levy  made  16th  January,  1857. 

(Signed)  R.  B.  BARFIELD,  D.  Sh'ffr 

Willis  S.  Breazeal,  as  trustee  of  Mary  Moore  and  her  chil- 
dren, interposed  a  claim  to  said  negroes,  and  the  issue  being 
made  up  as  provided  by  statute,  was  submitted  to  a  jury. 

The  plaintiff  in  execution  offered  and  read  in  evidence,  the 
JL  fa.  dated  5th  January,  1855,  for  g2,000  00  principal,  and 
15261   31  interest,  besides  cost. 

Counsel  for  claimant  objected  to  the  introduction  in  evi- 
dence, of  the  levy  entered  on  said  fi.  fa,y  upon  the  ground 
that  said  levy  was  not  sufficient  in  law,  and  moved  to  dis- 
miss the  same. 

For  the  purpose  of  showing  and  defining  the  interest  lev- 
ied on,  plaintifi' offered  the  original  deed  from  George  W. 
Moore,  conveying  said  negroes,  in  connection  with  the  exe- 
cution and  levy.  Claimant  objected  to  the  introduction  of 
this  deed,  upon  the  ground  that  the  levy  could  not  be  aided 
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thereby,  and  could  not  be  amended.  The  Court  sustained 
die  objection,  and  excluded  the  deed. 

Plaintiff  then  moved  to  amend  the  levy  by  specifying  and 
inserting  the  words  ** two-fifths  as  the  undivided  interest"  so 
levied  on,  Barficid,  the  Deputy  Sheriff,  being  then  in  Court. 
and  ready  to  make  the  amendment.  The  claimant  objected^ 
The  Court  sustained  the  objection,  upon  the  ground  that  the 
Deputy  Sheriff's  term  of  office  having  expired,  he  could  not 
amend  the  levy. 

Upon  motion  then  by  claimant's  counsel,  the  Court  dis- 
missed the  levy. 

To  all  of  which  rulings  and  decisions,  plaintiff  in  Ji.  Ja. 
^excepted. 

Speer  &  Hunter;  Nisbets,  for  plaintiff  in  error. 

John  Rutherford  ;  C.  B.  Cole,  contra. 

By  the  Court — Lumpkin  J,  delivering  the  opinion. 

The  only  question  in  this  case  is,  as  to  the  definiteness  of 
the  levy.  It  is  of  the  interest  of  the  defendant  in  certain 
slaves,  and  refers  to  a  deed  of  record  showing  what  that  in- 
terest is. 

No  case  decided  by  this  Court  controls  this.  Here,  the  in- 
strument of  writing  referred  to,  shows  the  interest  of  the  de- 
fendants in  the  property,  and  that  is  what  is  levied  on.  And 
if  there  be  doubt  or  uncertainty  resulting  from  the  construc- 
tion of  the  deed,  or  from  outside  facts — such  as  the  number 
of  children,  &Cy — that  the  purchaser  must  ascertain  for  him- 
self. It  is  neither  the  duty  of  the  creditor  or  the  Sheriff  to  do 
this.    And  it  would  be  dangerous  so  to  hold. 

Judgment  reversed. 

McDonald  J.  absent. 
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W.  D.  McKay,  et  al.,  plaintiffs  in  error,  vs.  James  W.  Ragan> 

defendant  in  error. 

M.  was  arrested  upon  cu.  >'«.,  and  gives  l^ond  for  his  appearance  nt  a  certain. 
Court,  to  lake  the  benefit  of  the  Insolvent  Debtors  Act.  At  the  Term  speci 
fied,  the  case  is  reached  in  its  order  on  the  docket  and  calh^d,  but  there  i 
no  appearance.  Judgment  was  entered  up  on  the  bond.  Subsequently,  and 
after  the  jury  was  discharged,  the  attorney  of  the  security  surrenders  up  the 
principal  in  open  Court,  and  upon  his  motion,  the  judgment  is  set  aside,  the 
security  exoneruled,  and  the  ca»e  continued  until  the  next  Court. 

Held,  That  it  was  error  to  re-open  the  proceedings,  vacate  the  judgment,  and 
Jisicharge  the  security. 

Certiorari,  from  Snmter  counly.     Decision  by  Judge  Al^ 
i-Ex,  at  September  Term,  1858. 

Upon  a  judgment  obtained  by  James  W.  Ragan  against 
William  D.  McKay,  a  capias  ad  satisfaciendum  issued,  and 
McKay  being  arrested,  entered  into  bond  with  Alexander  M. 
Little  as  his  surety,  conditioned  to  appear  at  the  Term  of  the 
Inferior  Court  to  be  held  in  and  for  the  county  of  Sumter, 
on  the  third  Monday  in  May,  1858,  to  abide  such  order  and 
judgment  as  might  then  and  there  be  rendered  in  relation  to 
his  taking  the  benefit  of  the  Act  for  the  relief  of  honest  debt- 
ors. At  the  said  May  Term  of  said  Inferior  Court,  the  cause 
being  regularly  called,  and  McKay  and  his  surety  both  fail- 
ing 10  appear,  judgment  was  entered  up  against  them. 

Afterwards,  and  after  the  jury  were  discharged, during  the 
same  Term  of  the  Court,  McKay  was  surrendered  in  open 
Court  by  the  attorneys  of  Little,  and  thereupon,  on  motion  of 
counsel  for  Little,  the  Court  granted  an  order,  vacating  and 
setting  aside  the  judgment  rendered  against  McKay  and  Lit- 
tle, and  exonerating  Little  from  said  bond,  and  continuing 
the  case  until  the  next  Term  of  the  Court. 

To  this  order  counsel  for  plaintiff  objected,  and  duly  filed 
his  exceptions,  and  applied  for  a  certiorari  to  have  said  orde 
reversed. 

The  certiorari  issued,  and  upon  the  hearing,  the  Superior 
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Court,  (Allen  J.  presiding,)   ordered  and  adjudged  that  said 

order  of  the  Inferior  Court  be  set  aside  and  reversed, and  that 

the  judgment  rendered  in  favor  of  plaintiff  stand  in  full  force. 

To  this  decision  counsel  for  McKay  and  Little  excepted. 

McCoy  &  Hawkins,  for  plaintiffs  in  error. 

A.  R.  Brown,  contra. 

By  the  Court — Lumpkin  J.  delivering  opinion. 

A  ca,  sa.  bond  to  take  the  benefit  of  the  Insolvent  Debtors 
Act  is  returnable  to  a  particular  Court.  The  case  is  reached 
in  its  order  and  called ;  and  there  being  no  appearance  by 
the  principal  or  his  security,  judgment  is  taken  on  the  bond. 
Afterwards,  and  after  the  jury  were  discharged,  the  debtor  is 
surrendered  in  open  Court  by  the  attorney  of  Little,  his 
bondsman.  And  upon  motion,  the  judgment  is  vacated,  Lit- 
tle exonerated,  and  the  case  continued  until  the  ensuing  Term 
of  the  Court. 

We  concur  with  the  Circuit  Judge,  that  the  Inferior  Court 
was  manifestly  wrong  in  allowing  the  judgment  to  be  opened 
and  set  aside,  by  the  delivery  of  the  debtor.  Great  mischiefs 
would  result  from  such  a  practice. 

Judgment  affirmed. 

McDonald  J.  absent. 
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W"iij.iAM  J.  Patterson,  plaintiflf  in  error,  vs.  Bennett  Es- 
TEHLiNG,  defendant  in  fi.  fa.,  and  Newman  McBain, claim- 
ant, defendant  in  error. 

^  rnortffigee  need  not  make  proclamation  of  his  mortgage,  in  order  to  protect 
liis  lien,  provided  the  mortgage  has  been  duly  recorded.  Nor  does  it  make 
^ny  difference  in  this  respect,  whether  ho  be  casually  present  at  the  sale  of 
the  mortgaged  premises,  under  a  common  law  execution  of  a  junior  lien  or 
not,  provided  he  does  nothing  to  countenance  the  sale.  His  silence  will  not 
prejodice  his  lien. 

Levy  and  claim,  in  Sumter  Superior  Court.     Tried  before 
Judge  Allen,  at  September  Term,  1858. 

On  the  trial  of  this  cause  in  the  Court  below,  the  plaintiff 
in  JL  fcL  introduced  in  evidence,  a  mortgage  fi.  fa,  against 
lot  of  land  number  two  hundred  and  fourteen,  in  the  twen- 
ty-eighth  district  of  Sumter  county,  which  had  been  levied 
on  said  land.     The  mortgage  had  been  properly  recorded. 

On  the  trial,  there  was  an  admission  in  writing,  by  claim- 
ant's counsel,  that  Esterling,  the  defendant  mfi.fa.^  was  in 
possession  of  the  said  land,  at  the  date  of  the  mortgage: 
Plaintiff  then  closed  his  case. 

Claimant  then  introduced  Sterling  Glover y  who  testified, 
that  while  acting  as  Sheriff  of  said  county,  he  levied  2ifi,fa., 
younger  than  plaintiff's  mortgage,  on  the  said  lot  of  land,  as 
defendant's  property,  and  sold  it  to  McBain  for  one  hundred 
dollars ;  that  McBain  paid  him  the  money,  and  he  made 
McBain  a  deed  5  that  when  the  land  was  offered,  Patterson, 
the  plaintiff,  was  in  the  crowd ;  that  about  the  time  the  land 
was  knocked  off,  Patterson  made  known,  by  proclamation, 
his  mortgage  lien,  and  McBain  desired  to  withdraw  his  bid, 
but  witness  would  not  allow  him  to  do  it;  that  he  thought 
the  hammer  came  down  before  the  proclamation  was  made, 
but  was  not  certain  about  it. 

Plaintiff  then  introduced  James  JV.  Ragarij  who  testified^ 
that  he  was  present  at  said  sale ;  that  he  heard   Patterson 
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give  notice  of  his  mortgage  lien ;  that  it  was  given  before  the 
land  was  knocked  off  to  McBain. 

Plaintiff  then  introduced  McBain^  the  claimant,  who  testi- 
fied, that  the  notice  was  given  before  the  land  was  knocked 
off,  and  that  he  desired  to  withdraw  his  bid,  but  the  Sheriff 
would  not  let  him  ;  that  he  had  heard  of  the  mortgage  before 
the  day  of  sale,  but  thought  it  was  settled. 

Here  the  evidence  closed,  and  the  Court  was  requested  to 
charge  the  jury,  that  McBain  had  the  right  to  withdraw  his 
bid  as  soon  as  he  heard  Patterson's  notice,  and  if  he  bought 
any  thing  at  said  sale,  it  was  only  the  equity  of  redemption. 
Which  charge  the  Court  refused  to  give,  but  charged  the  ju- 
ry, that  if  plaintiff  was  standing  by  and  permitted  the  prop- 
erty to  be  offered,  and  gave  no  notice  of  his  mortgage,  and 
McBain  had  made  a  bid  before  Patterson  gave  the  notice^ 
then  McBain  acquired  a  right  to  have  the  land  knocked  ofi* 
to  him,  (no  one  making  a  higher  bid,)  and  that  he  got  a  good 
title.  To  which  charge  and  refusal  to  charge,  plaintiff  ex- 
cepted. 

Sullivan,  for  plaintiff  in  error. 

McCoy  &  Hawkins,  contra^ 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Bennett  Esterling  mortgaged  to  Wm.  J.  Patterson  lot  of 
land  No.  214,  in  the  2Sth  district  of  Sumter  county.  The 
mortgage  was  duly  recorded.  The  land  was  subsequently 
sold  under  a  common  law  fi.fa,^  and  knocked  down  to  New- 
man McBain.  Patterson  was  present  at  the  sala  All  admit 
that  he  gave  notice  of  his  mortgage  lien.  Glover,  the  Sher- 
iff, testifies  that  proclamation  was  made  about  the  time  the 
land  was  knocked  off.  He  thought  the  hammer  came  down 
before  the  proclamation  was  made,  but  was  not  certain  about 
it  James  W.  Ragan  swears  positively  that  the  notice  was 
given  before  the  land  was  knocked  off^     And  McBain  him- 
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self  beiug  sworn,  says,  that  notice  was  given  by  Paitersoa 
before  the  land  was  bid  otl';  and  that  he  desired  to  withdraw 
his  bid,  and  the  Sheriff  would  not  permit  him  to  do  so.  II(^ 
further  admits,  that  he  had  heard  of  the  mortgage  before  the- 
day  of  sale,  but  thought  that  it  was  settled. 

Suppose  Patterson,  being  present,  had  kept  silent,  his  mort- 
gage having  been  duly  recorded,  would  he  have  lost  his  lien? 
Surely  not.  But  upon  the  fact  of  actuttl  notice,  the  weight  of 
the  proof  is  entirely  with  Patterson.  There  can  be  no  doubt 
but  that  he  is  entitled  to  enforce  his  lien  on  the  land. 

Judgment  reversed. 

McDonald  J.  absent. 


Abner  M.  Lockett,  plaintiff  in  error,  vs.  Neediiam  Mims^ 

defendant  in  error. 

£1.]  Proof  ihal  it  is*  the  i^encral  plan  of  a  father  to  loav,  and  not  to  giir  slavo* 
to  his  children,  when  they  marry  or  settle  in  life,  is  adniii^sible  to  rebut  the 
presumption  of  a  gift  arismg  from  the  possession  of  slaves  by  a  married" 
daughter.  Xor  is  this  testimony  controverted  by  I  he  evidence  thai  he  haa 
given  land  to  some  of  the  children. 

[2.|  Professional  propriety  in  the  argument  of  causes. 

(3.)  The  discretion  of  the  Circuit  Judge  in  refusing  to  grant  a  new  trial,  wilfc 
not  necessarily  be  overruled  in  this  Cotirl.  nolwilhstaiuling  we  may  think  the- 
verdict  contrary  to  the  weight  of  evidence. 

[4.]  "It  wa^s  my  understanding."  used  by  a  witness,  mny  and  ordinarily  doc* 

mean,  his  knowledge  or  re«:ollcction  of  the  facts. 
It  lit  not  error  to  exclude  immaterial  testimony. 

Complaint,  in  Bibb  Superior  Court.     Tried  before  Judge 
Lamar,  at  November  Term,  1858. 

This  was  an  action  by  Needham  Mims  against  Abner  M. 
Lockett,  for  the  recovery  of  six  or  seven  negroes,  which  the 
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declaration  alleged  were  the  property  of  plaintiff,  and  in  de- 
fendant's possession,  &C. 

It  appeared  that  Lockett  married  a  daughter  of  plaintiff, 
and  sometime  thereafter,  about  1850,  the  negroes  went  or 
came  into  the  possession  of  Lockett,  and  had  remained 
there  ever  since.  Plaintiff  alleges  that  they  were  only  loan- 
ed to  defendant  Defendant  claims  that  they  were  absolute- 
ly ^iv^n  to  him. 

The  action  was  commenced  in  April,  1856. 

The  defendant  pleaded  the  general  issue,  and  statute  of 
limitations. 

The  case  was  submitted  to  the  jury  upon  the  evidence  ad- 
duced by  both  parties,  who  after  argument,  found  a  verdict 
in  favor  of  plaintiff  for  g2,500. 

Whereupon  defendant  moved  for  a  new  trial,  upon  the  fol- 
lowing grounds  : 

1st  Because  the  Court  erred  in  admitting  that  portion  of 
Charles  W.  Minis'  testimony  relating  to  the  general  plan  of 
plaintiff  to  /oawand  not  to  give  negroes  to  his  children,  and 
in  overruling  defendant's  objection  thereto. 

2d.  Because  the  Court  erred  in  refusing  to  permit  defend- 
ant to  prove  that  plaintiff  had  departed  from  his  general 
plan  of  loaning,  and  not  giving  property^to  his  children,  by 
not  alfowing  him  to  prove  that  he  had  given  to  defendant, 
and  Thomas  N.  Mims  land:  and  in  holding  said  testi- 
mony to  be  irrelevant 

3d.  Because  the  Court  permitted  Mr.  Gresham,  the  attor- 
ney for  plaintiff,  who  concluded  the  argument  before  the  ju- 
ry, to  refer  to  and  comment  upon  facts  and  circumstances 
not  in  evidence,  and  in  not  interposing  until  called  upon  by 
defendant's  counsel  to  do  so. 

4th.  Because  the  jury  found  contrary  to  law  and  equity. 

5th.  Because  the  verdict  is  directly  and  strongly  against 
the  weight  of  evidence. 

6th.  Because  the  verdict  is  without  evidence  to  support  it 
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7th.  Because  the  verdict  is  of  such  a  character  as  to  show 
that  it  was  the  result  of  undue  influence,  and  the  ofiispring 
of  passion  and  prejudice. 

Sch.  Because  the  Court  erred  in  admitting  the  answer  of 
Charles  W.  Min\s  to  the  second  direct  interrogatory,  and  hi 
overruling  plaintifPs  objection  thereto,  on  the  ground  that  it 
Was  only  the  inference  of  the  witness  from  certain  irrelevant 
facts  therein  stated. 

9lh.  Because  the  Court  erred  in  ruling  out  the  answer  of 
Charles  W.  Mims  to  the  third  cross  interrogatory,  that  "  when 
he  (witness)  was  moving  to  Washington,  he  asked  his  father 
to  loan  him  his  wagon  to  move  his  negroes  to  Howard^s 
station;  that  his  father  replied  that  he,would,  but  that  he, 
witness,  had  better  take  them  to  Macon.  Witness  replied,  no, 
it  was  too  far  to  take  them  through  the  cold,  Howard^s  station 
Was  nearer;  and  the  wagon  took  them  to  Howard^s;  father 
set  up  no  claim  to  the  negroes,  and  never  said  they  were  not 
Ills,  witness's,  negroes," 

The  Court  refused  the  motion  for  a  new  trial,  upon  each 
and  all  the  grounds  therein  set  forth;  and  to  which  decis- 
ion defendant  excepted. 

Hall,  Rutherford,  and  Powers,  for  plaintiflf  in  error. 

Gresham,  and  Nisbets,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1  and  2.]  We  see  no  error  in  refusing  a  new  trial  on  the 
first  and  second  grounds  in  the  motion.  If  it  be  proven  that 
the  general  plan  of  a  parent  is  to  loan,  and  not  give  slaves 
to  his  children  when  they  marry  or  settle  in  life,  it  tends  to 
rebut  the  presumption  of  a  gift,  arising  from  the  fact,  that 
certain  negroes  were  permited  to  go  into  the  possession  of  a 
daughter  upon  her  intermarriage,  or  at  some  subsequent 
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time.     Here  it  is  not  pretended  that  a  formal  gi/l  was  made 
of  thn  negroes. 

Not  allowing  ])art.)l  proof  to  be  made,  tliat  lie  had  given 
land  to  two  of  his  sons,  does  not  n^hnt  tfie  proof  as  to  the 
slaves,  ]Jesi(h^s,  the  roC'.rd  ^hows  that  l!ie  liile  to  the  real 
estate  is  now  in  liiigation. 

[3.]  We  do  not  know  that  more  nerd  be  said,  as  to  the 
proper  conduct  of  counsel  in  argnii'g  eiaises.  We  fiiid  it  dif- 
ficult to  confine  ilieni  to  the  n.'cor'.l  in  this  ^'onrt,  and  it  is 
more  dillleult  we  chuibt  not  in  the  Couit  h^Iow.  F()r  tliere, 
it  is  not  always  agreed  as  to  what  has  or  lias  not  lieen  pro- 
ven; there  niay  he  an  honest  niisti:k(^  as  to  that,  while 
here  it  is  a  matter  of  record,  about  which  there  need  be  no 
misapprehension.  To  depart  from  tiie  testimony,  much 
more,  voluntarily  to  ])erv-ert  or  misrepresent  or  add  to  it,  is  a 
great  wrong;  and  to  say  notliing  worse,  it  leads  to  those  un- 
seemly altercations  which  so  seriously  di^turb  the  decorum 
and  dignity  of  Courts.  For  myself,  I  envy  not  the  suc- 
cess of  those  who  achieve  their  triumphs  in  this  way.  I  in- 
tend this  as  a  general  remark,  and  not  lor  the  counsel  in  this 
case. 

4th,  5th,  Cth,  7th.  These  four  grounds  may  be  consid- 
ered and  aisr)osed  of  toi^ether.  If  the  title  bv  which  Lock- 
ett  held  these  slaves  is  a  loan,  and  not  a  gift,  then  the  verdict 
is  not  contrary  to  law;  otherwise  it  is.  F.)r  myself,  I  am 
free  to  admit,  that  in  my  jud;^Miienr,  the  weight  of  the  proof 
is  against  the  verdict,  and  yet  not  perhaps  so  strongly  and 
decidedly  so, as  to  compel  this  Court  to  control  the  discretion 
of  the  Circuit  Judge,  in  refusing  a  new  trial. 

8ih.  Tfie  witness,  Chas  W.  Mims,  begins  his  statement^ 
by  saying,  "  It  was  my  understanding,"  &:c.  It  is  obvious 
from  what  follows,  that  he  is  testifying  as  to  his  knowledge 
or  recollection  of  the  facts  and  circumstances  which  attend- 
ed the  transfer  of  the  possession  of  the  slaves  from  his  fath — 
cr  to  his  brother-in-law.    He  does  not  intend  to  recite  wha-S 
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Vie  had  heard  or  IcariH'.d   from   oilicrs.     It  i:s  tlie  common 
mode  of  expression  in  use  in  tlio  counlry. 

9ih.  As  toihcOlii,  and  last  cxcci»iion,lo  iho  decision  of  tfie 

Court  ruling  ont  the  evidence  of  Charles   W.  Mims,  r.s  to 

what  was  said  and  nol  sr/i(/,  hy  jiis  fatherand  himself,  wiien 

he  was  about  removing  certain  slaves,  it  amounts  to  noihing; 

and  was  j)roperly  excluded  on  ihe  gr(uind  of  immateriality. 

U  was  equally  consistent  with  tiie  idea  of  a  loan  or  a  gift. 

JuJgmeut  afTirmed. 

McDosALD,  J.  ah*icnl. 


Edwabd  Harris,   plaintiff  in  error,  vs.  Jno.  R.  Dyer,  ex- 
ecutor, defendant  in  error. 

if  13  entirely  compot^^nl  for  the  T.c^'islature  to  proscribe  the  mode  l>y  which  the 
public  domain  shall  l»e  dispofd  of  by  the  .'"'tatc;  ami  if  the  law  directs  only 
■ceriiricatc  to  i>Mic  t'»  the  piirchitecr,  as  tlic  cvulcnoe  of  hi:$  title,  il  id  cquul- 
»y  *acrcdas  a  gr.int. 

*  grant  to  land,  the  sale  of  which  was  nnt  only  not  authorized  l^y  law,  but 
impended  from  the  opcrwiion  of  the  act  under  which  il  was  sold,  is  void  ;  and 
ttu  conipetcnl  to  make  proof  of  this  fact. 

Ejectment,  in  Lee  Superior  Court.     Tried  hefore  Judge 
Allen,  at  September  Term,  1858. 

This  was  an  action  of  ejectment  hy  the  lessee  of  John 
Rawls  and  John  R.  Dyer,  executor  of  Anthony  Dyer,  deceas- 
ed, against  Richard  Roe,  casual  ejector,  and  Edward  Harris, 
tenant  in  possession,  for  the  recovery  of  lot  of  land,  number 
one  hundred  and  twenty-nine,  in  the  thirteenth  district  of 
Lee,  containing  one  hundred  and  seventeen  acres. 
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Plaintiff  upon  the  trial,  offered  in  evidence  the  following 
certificate,  having  proved  the  same  to  be  genuine,  and  .the 
signature  thereto  to  be  in  the  handwriting  of  William  J.  Da- 
vis, agent  for  the  Central  Bank  of  the  State  of  Georgia,  viz: 
Georgia,  PuLAsja  County. 

In  pursuance  of  an  Act  of  the  General  Assembly  of  the 
State  of  Georgia,  passed  on  the  23d  day  of  December,  1833, 
entitled  "An  Act,  to  alter  and  amend  the  tenth  section  of  an 
Act, passed  IDth  December,  1829,  in  relation  to  the  Central 
Bank  of  Georgia,  and  to  provide  for  the  sale  and  disposition 
of  lands  forfeited  to  the  State,^'  I,  William  J.  Davis,  agent  of 
the  Central  Bank  of  Georgia,  do  hereby  certify,  that  on  the 
5th  day  of  May,  1834,  number  one   hundred  and  twenty- 
nine,  containing  one  hundred  and  seventeen  acres,  lying  and 
being  in  the  thirteenth  district  of  Lee  county,  was  set  up  and 
exposed  to  public  sale  in  the  town  of  Hawkinsville,  accord- 
ing to  the  provisions  of  the  before  recited  Act,  when  John 
Rawls,  being   the   highest    bidder,  became    the  purchaser 
thereof,  at  the  price  of  twenty-seven  dollars.     And  I  do  fur- 
ther certify,  that  the  said  John  Rawls  has  paid  nine  dollars, 
it  being  one-third  part  of  the  purchase  money  aforesaid,  and 
that  there  remains  to  be  paid  to  the  Central  Bank  of  Geor- 
gia, to  complete  the  said  purchase,  the  sum  of  eighteen  dol- 
lars annually,  for  two  years  from  this  date. 

(Signed,)  WM.  J.  DAVIS,  Agent'' 

Upon  which  certificate  was  endorsed  the  following  credit, 
in  the  handwritiog  of  the  said  William  J.  Davis: 

"  Central  Bank  op  Georgia, 

Milledgeville,  May  21,  1835. 

Received  eighteen  dollars  in  full  payment  of  the  within 
certificate.  WM.  J.  DAVIS,  Teller. 

Also  the  following  assignment: 

"  I  transfer  the  within   certificate  to  Anthony  Dyer  for 
value  received. 

(Signed,)  JOHN  RAWLS.'' 
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It  was  admitted  lliat  John  R.  Dyer  was  tho  executor  ol' 
Anihony  Dyer,  and  tliat  i'p/  deieiidaiit    Kuward  Iliirris,  was 
HI  possession  of  tlie  land  in  disj>nt(?,  at  tlic   cuniinri.rcnient 
of  the  action. 

Here  plaintilf  rested. 

Defendant  ofiirrtd  and  read  in  evitliiice,  a  jrnnt  from  the 
Slate  of  (leof'^ia,  to  (t.  Ticknor  aud  .Mauli(!\v  Williams,  for 
the  laud  in  eontn»versy,  dated  llili  July,  ISjO:  Said  i^'ranl 
recites  "that  in  pur^.nanee  of  an  Act  of  the  (Icneral  Assem- 
bly of  this  State,  approved  20ili  January,  Lsio,  aniliorizing 
the  Governor  to  direct  'grants  to  issue  to  the  b'tuafide  f»wner 
of  any  square  lot  or  fraction  wliicli  was  .susj)ended  from  tlie 
operation  of  the  Act  approved  30th  Decombi.T,  18  17.  (upon 
certain  conditions  iji  said  Act,)  I  have  given  n?jd  ^'ranted, 
and  by  these  presents  in  the  liame  and  helialf  of  tiiis  State, 
do  give  and  grant  unto  G.  C.  Ticknor  and  Matthew  Williams, 
of  the  comity  of  Lee,-'  &c. 

It  was  admitted  that  Harris,  the  defendant,  had  a  regnhif 
chain  of  title  from  the  gratiteos,  and  that  he  was  a  bnnajldt 
purchaser  for  valuable  consideration,  without  notice  of  any 
outstanding  title  in  plaintilf. 

Plaintiff,  in  rebuttal,  oiT-ir'-d  in  evidence  a  copy  certificate 
of  the  purchase  of  frartiiUi  numl)er  one  hundred  anrl  twen- 
^-niiie,  in  tlie  ISth  disiiict  of  L'-e  county,  aijd  (he  entries 
thereon,  made  by  the  Shrrill"  of  l^ce  county,  in  \vhi(di  it  is 
certified,  that  said  Sherilf,  under  the  provi>ioiis  of  an  Act 
passed  30lh  December,  18  17,  on  the  1st  dny  <»f  Mi^v,  1819, 
sold  at  public  sale,  {raci'^i  numb  'r  <''ie  Iniiidi''  1  r'U  '  !\V"iity- 
t^ine,  in  the  thirtj-mih  distriet  oi  Lie,  \k\  (icorg-  ('.  Tiidajor 
*tid  Mauhew  Wiliijms,  lor  tiie  sum  k>{  filtv-oi.e  di.-ihi  s.  and 
that  said  pur(*iKiteis  sbau  r<'ceiv(»a  \i^'\\\\\  l'(.r  ilu:  Mime  upon 
^hecondilion  that  tlurv  pisy  to  Ciiarbs  II.  Ric-.e,  :he  ;;  ;<Mit  of 
the  Stale,  one- third  of  ibn  purehase  ni'»iiey  in  ciedi,  and  the 
^uiaiuing  two-thirds  in  equal  installmcnis,  togethm-  wiihilic 
suniof  ihrte  dollars  grant  lees,  &c. 
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Upon  this  copy  certiiiculo  was  endorsed  tlie  ibllowiiig  en- 
tries: 

'•  R('Oriv(..d   of  Go.M'::c  C.  Tickiior  and  rxlitilicw  Vriliiaras, 
llio  pir.c!ia>.^rs  of*  rrai'doii  number  oii«i  liundrc  ]  and  twcliiy- 
nine.in  t;io  I3ih  disirict  of  L'H',  s-.;v^':irt^en  d>r:ai;s,  tim  same 
being  liic  ciish  piiyinent  on  said  fraoiion.     l^t  May,  1849. 
(Si^aiuJ,)  CllAS.   li.  lilCE,  Agent.^ 


9} 


"TUEASUIIY    Dj:PA:lT.Mi:.\T,   Ga., 

:MilkHl^(!vilk*,  11th  July,  1S50. 

$31.  Received  of  George  C.  Tiounor  and  ]\Ialiho\v  Wil- 
liams, purchasers, tlilrty-fonr  di.lhirs,  the  ])alanoe  of  purchase 
money  in  full,  for  the  witljin  dv:SL'rih.jd  fraction,  as  j)Cf  certi- 
ficate No.  254,  of  this  dale. 

(Signed,)  WM.  \\  TIXSLEY,  Treas'r." 

"  ExECU'i"!  Vi:    DllPAllTMENT, 

JMilhidgeville,  Jnly  II,  ISSO. 

Let  a  grant  issue  to  George  C.  Tieknor  and  ^Matthew  Wil- 
iams,  of  Lee  county. 

By  tlie  Governor. 

E.  F.  GULLET,  S.  E.  D." 

To  the  introduction  of  this  ceriificate  and  entries,  defend- 
ant objected,  on  the  ground  that  sjid  certificate  tended  ^o 
contradict  the  grant,  and  that  the  grant  being  valid  upon  its 
face  could  not  be  attacked  C(/llaterally. 

The  Coitrt  overruled  the  objection  and  admitted  the  certi- 
ficate, and  counsel  for  defendant  exccjitcd. 

There  being  no  controversy  as  to  the  facts,  the  jury  under 
thecliargo  and  direction  of  the  Judge,  found  for  the  plaintiflf, 
and  counsel  for  defendant  excepted. 

Slaughter  &  Elv;  and  Hawkins,  for  plaintiff  in  error. 
Vason  &  Davis,  contra. 
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liy  the  Court. — Lv.mim'ix  J.  dcilivciii^g  the  opinion. 

The  coiiflict  nf  \\\\o  in  ihis  cn.so  is  hot  wren  a  c-riil'^c^atn  of 
POrchas.?,  niacif  (>[  \\\?  sah»  uf  tl;.;  lot  (^f  ]:ii'  1  i^i  (Iis!)nto  hy 
the  Central  Hmix,  wwCwx  iIk*  .\r;t  of  !>'.T3,  ^ C(.!/\  i:jl.)  rnda 
grant  i>ur;)'.>ninGr  lo  i-.sn:'  uii:1<m-  ilio  /irt  i»i'  IN'O.  ( i''.>/>/;,  714.) 
Thf^  former  hciij;^  prior  iii  poi^it  o{  \\\v.r,  will  of  course  be 
prefi^.rrcd,  nni.'^s-;  tli{.:re  l-c  s;.iii^:  h».\v  t-.)  ]^:i'V'(Mit. 

Il  is  coiitonrleil  tliaJ  tlii^  ci'iiiii'iitc,  must  \'icM  to  [\\n  .^rant. 
Whv?  Is  it  not  conv'.'icrM.  fcr  tlie  l.''*-.;i:.::.tnr*',  to  ciiir-r-t  tlie 
niode  by  \vl]i(*!i  titl'.'s  to  tli*^  p:!'.;Iic  (loM:Jn,  i-'ui!!  b.^  convey- 
ed by  the  Suite?  Ann  if  ih-  J.fi-.I.-'.iioro  h.'."^  n-^t  ]-r.;vori!jed 
the  issuing  of  a  'jrant,  in  ovlcr  loconviy  hwA^  soid  l)y  the 
Central  B-ink,  is  not  tii^i  a'  Tlriiiirntion  of  tho  pnrclinso  by 
Certificate,  ascomplfte  as  if  i.::.o.'j  l>v  .'^raut?  \V(j  s(^o  noth- 
ing  to  contravene  this  conr{n.«  |^,^.  And  ^\\':\\  wos  t!tc  de- 
cision of  this  Conrl  in  th'^  c:vo  of -'\rcL'"o'J  aiiJ  Dver.  decided 
at  litis  place,  six  jn«»nths  sin--?,  and  not  y^'t  pn!ili-<lied. 

13nt  by  the  c»*!iifici'!;'.  of  tiij  Smvcyo/  (vcneyal  of  the  State, 
the  introduction  of  whi  ;:i  irs  ir.-iiiiiony  vras  ohjcch.d  to,  but 
which  wo  hold  v/as  prn;{;Iy  aduiiitcd,  it  tnrnsont  that  the 
grant  instead  of  bi'ii;:^  Ji;;:-/o,  :r:;;.<j)c!idcd  from  the  operation 
of  tlie  Act  of  IS  17,  V.  ;i-  i>-'!  'd  on  the  ?;i:.j  oi  this  lot,  under 
and  bv  virtue  of  th;»t  vciv  Ak\,  AwA  hv  inspection  of  the 
stainie,  it  is  evident  thai  it  wrs  i:.i>c.»;:.^'t:'ncd  l^v  the  (lovcru- 
or;  and  that  it  'jave  n.)  ;in'liO!i!v  to  .v-;  !i  tl.ls  huid.  Cohh  709. 
Be$:idi.s,  the  Act  v,\  i:<oO,  {C^.-ih  l\^)  did  not  au'dior- 
ize  a  grant  to  issue  to  land  so.'lI  nod-  r  tlio  Act  of  1S17, 
as  this  fot  was;  but  on  ti:o  contfury,  it  diiecied  grants  to  issue 
to  the  bona  fide  owmr  of  .Mjuave  lots  or  fraction^-,  v/hich  were 
^*  suspended  from  the  operation  of  the  Act  of  lSt7."  There 
is  no  authority  tlierefore  to  issue  this  grant,  tiiero  having  been 
none  to  sell  the  land. 

If  grants  cannot  be  attacked  in  tliis  State,  either  by  scire 
facias^  or  by  bill  in  chancery,  filed  directly  for  that  i)urpose 
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perhaps  more  latitude  should  be  allowed  to  impeach  them 
collaterally  and  by  aUtnidc^  or  rather  outside  proof.  The 
Geneial  Assembly  has  passed  an  Act,  authorizing  mistakes 
in  grants  to  bo  proven  by  parol  at  law.  This  is,  1  was  going 
to  say,  a  step,  but  it  is  more,  a  stride  in  the  direction  indica- 
ted. And  it  is  the  duty  of  Courts  to  follow  the  lead  rather 
than  struggle  to  check  and  restrain  the  expression  of  the 
popular  niijid,  as  to  any  matter  of  public  policy.  By  doing 
so,  they  ke(^p  the  popular  will  under  wholesi^me  control. 
Whereas,  by  a  dillbrent  course*,  it  overleaps  all  l)Ounds,  and 
in  its  wantonness  sweeps  away  much  that  should  liave  been 
preserved. 

McDonald  J.  absent. 


Henry  P.  Wooten,  adni-r,  &:c.,  plaintilT  in  error,   vs.  Grif- 
Fix  Smith,  et  al.,  d(ifendants  in  error. 

While  any  mn'crial  allo^^ation,  con.-.tiliilln^^  the  equity  oi  liie   I'ill.  remains    un- 

answertMl.  the  irijimclion  will  not  be  di.-hul/ed. 
New  mailer  introdiicetl  in  the  answer,  and  not  riv^jx^n-^ive  to  any  charg^e  in  the 

bill,  .should  nol  be  considered,  on  a  motion  to  dis>ol\e  an  injuneli-  a. 

In  Equity,  from  Lee  county.  Doeision  by  Judge  Allen, 
at  December  Term,  1S5S. 

Elizabeth  I).  Johns,  executrix  of  the  last  will  and  testa- 
ment of  p]noch  Johns,  drrrased,  filed  this  ]ir>r  bill  against 
Grilfin  Smith,  William  M.  Potty,  and  Samuel  Lindsey,  Sher- 
iff of  Lee  county,  seeking  to  set  a.-ido  a  sale  by  said  Sheriff, 
of  a  lot  of  land  belonging  to  tlie  estate  of  her  tesiator,  and  to 
enjoin  said  Sheriff  from    executing  a  deed  of  conveyance 
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of  the  same  to  Sniiili  and  rolty^aiid  rroindi.sj>()ssessiiig  com- 
plainant from  said  premises. 

The  bill  states,  that  Enoch  Jolni'^,  ooinj)lainaiil's  testator^ 
with  others,  on  the  3d  day  of  An2:ns!,  I8.0J,  hocamn the  sure- 
ty of  one  Edward  Sessions,  Tax  Collrctiir  of  said  county* 
That  on  the  21st  February,  1857,  the  hif'-rior  Court  of  said 
county,  sitting  for  county  purpo.s'.'S,  had  judi^'Mumt  entered 
against  the  said  Sessions  and  his  surclirs,  (»n  the  ollicial 
bond,  for  tlie  sum  of  S'^i*  1^,  b^^sid^^s  interest  at  th(^  rate  of 
twenty-five  per  cent,  jkt  annum.  Said  judgjumt  was  en- 
tered up  against  complainant  and  Thomas  II.  Moody,  exe- 
cutrix and  executor  of  said  Enoili  Jc/hns,  as  wn'l  as  t!u;  oth- 
er sureties,  ahliouLdi  no  notice  tluTcof  had  Immmi  driven  to 
them,  that  said  jud;^ment  would  !)e  enteu'd.  That  by  vir- 
tue of  the  y^V/yi/c/V/.?  i.ssu(.nl  u[)on  said  judi^uien-,  the  Sheriff 
levied  upon  a  nrj:r'),  the  pro|)LTiy  of  Joscj^li  S.  Cross,  one  of 
the  sureties,  and  a  defend. uit  in  said  J],  fit,  ;  but  before  the 
sale  of  said  nearo,  Cro:;s  satisfied  tlie  execution,  as  com|)lain- 
ant  was  itUormed  and  b'.licv(?d,  by  giviuLj  credit  for  the 
amount  due  thereon,  on  a  drmand  which  he,  Cross,  held 
against  the  Ci^uniy. 

The  bill  further  states,  that  afterwards,  (toss  having  con- 
trol of  said  execution,  directed  the  same  to  1)0  levied  on  the 
property  of  his  co-surety,  comj)lainant's  testator,  and  thti  Sher- 
iflf,  in  pnrsiKince  of  said  direction,  came  to  tlie  residence  of 
complainaut,  anil  inforrned  ht^r  ih. it  if  sli'j  did  not  [Jiyou  said 
execution,  he  wouhl  levy  the  sam:^  upon  the  lot  of  land  on 
which  she  resided,  the  same  hriw'  yxvi  of  the  cstaie  of  her 
testator;  that  she  replinl,  Mliat  if  li-'iLiJ  to  l.-'vy  ou  land,  to 
levy  on  llie  lluckabay  lands  hcloi..rii:7  to  i^iid  ('sJat«.\-'  Tiiat 
the  Sherilf,  in  disregard  of  tin.*  wi!i"s  and  r'lrlits  of  com- 
plainant, levied  said  exi'Ciition  (Ui  tfin  l-ii  of  !ainl  whcrt'on 
complainant  resided,  and  on  wlii'jli  were  all  tlu*.  hf)ii>ps  and 
improvements  of  the  settlement,  and  in  t'm*  middle  r-f  t!i(» 
plantation,  and  advertised  tln^  same  to  li«j  sold  ou  the  first 
Tuesday  in  January,  18  jS,  without  refirrin;/ to  tlie  imi)rove- 


\. 
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mciils  or  siiuiitio!!  of  said  k>t,  and  that  said  Sheriff  failed  to 
notify  comphiiii  lilt  ofl!nl..\-y  so  made.  That  said  laud 
was  sold  by  the  Shv'ri:roii  thnritli  January,  1S5S,  andbought 
by  thos:iid  Gri.aii  S.niih,  f  )r  iho  sum  of  five  hundred  dol- 
lars, and  said  km. I  v.ms  worth  two  thousand  dollars. 

The  bill  further  c'l  )rj:\^,  I'm!  said  Sheriif  and  William  M. 
Petty  wore  intiTi'-l''!  with  Sinitli  in  the  ])urrha5.o:  that  no 
payuKMit  has  be<.'n  inu-.l.j  by  Suiitli  to  the  Shc^rilf  of  tho  pur- 
chase money,  nor  any  conveyance  of  the  [)reni'S5.s  executed 
to  him. 

The  bill  was  swi)in  to,  and  the  injunction  issued  as  pray- 
ed for. 

Com|>lainant  was  d;smis-^'^d,  afifr  the  fiHng  of  the  bill, 
from  her  executorslii;>,  and  Il-Miry  P.  Wooton  [.|)j)(^inted  ad- 
ministrator (/e  bonis  uoii  cum  tc^UiniCiito  annv.ro,  and  made 
the  party  complainant. 

After  Woolen's  appointment  as  administrator,  ^c,  he 
amended  the  bill,  slaun'^  and  charirinu:  that  said  sale  bv  the 
Slieriir  was  vuid,  for  th'^  reason  that  said  i;i(b;mont  and^. 
yi/.,  under  whicli  said  sale  was  i?iade,  biung  a'j;iinst  Moody 
and  ]\Irs.  Johiis,  as  cxc-.Mitor  and  executrix,  and  they  having 
a  large  anifiiint  ofoiluj*  assets  in  liand,  could  not  be  levied 
upon  the  real  csiute  of  t:.stator. 

The  amendm^int  furtlier  tendered  to  Smith  and  Petty  the 
full  amount  paid  by  them  to  the  Shcrlir  for  said  land,  and 
interest  thereon. 

The  bill  as  amended  further  states,  that  the  complainant, 
Wooten,  should  not  l)e  dispossessed  of  said  ]>remises,  which 
have  come  into  his  possession,  as  administrator, </t?  bonis  iiouj 
&c.,  since  said  sale,  by  virtue  of  appointm(»nt  to  such  ollice 
by  th('  Court  of  Ordinary,  and  the  Slierill's  riuht  to  dispos- 
sess liavlng  been  waived,  abandoned  and  abrogated,  by  vir- 
tue of  a  subsetpient  agreement  between  Mrs.  Johns  and  the 
purchaser,  and  under  which  agreement  she  was  hohling  pos- 
session when  dismissed  from  her  executorship  as  aforesaid, 
as  appeared  by  defendants'  answers. 
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Ami  I'.inlior  pjici  lastly  liio  bill  ]'r:.v<"<l,  ll-il  siii'l  Sinilh 
and  Pelty  ^liou!*!  vec/ivr;  iIk?  am  imt  {'aid  liy  t':riii  i'^v  ^aid 
land,  aiul  d-.-livcr  iij)  tho  ronvi  yauci^  i^m  ."iitc  il  lo  llij.':ii  by  the 
Sheriff,ritid  that  ilny  b(;  |'eri5"ii::i:!y  rnj  .inr.!,  ^n^o. 

Tlio  ap.swer  of  J^!n.;vS(.'y,  llu;  Sl.iii  i,  :iclii:i;s  t!:t;  d'.":illi  of 
Eiiooli  Johiis,  bis  MH-ii:ii\\shiji  to  \r,r.  'i'..x  C  lii.  •t').-,  :.i.d  the 
judgniC'.it  aiivi  cxmiti',-!i  cii  the  (.i-i-iiil  i.o:ai,;L-  r^Ial;:  1  iu  tho 
bill,  bi'.i  cI'Miifd  ilu.t  Crr,i-^  ,.\ ^  r  j'.W'i  N..i  =  l  j  •.■'-.■t'-\i{,  <)r  any 
pan  thii»;0!i,  but  aukiils  ih;;t  !.(•  Xvciil  I.)  Cii..-.'  it.i):;.:!v'o  aluvy; 
that  Ik*  iiiade  soiur  tJiiji-ciiwii  to  i-,  au  !  t;:at  i!:.'i\i  \v';is  uii 
Uliders:anJiii:.r  Ikiiw:;;!!  lli..iii  llnl  a  iiv-ru  b  'V  Mj  >uld  be 
levied  (•?!,  but  bu  uMs  n«.!Vi;r  i«(>IJ.  IIuiiVv-.s  n  ii:iir::  oi' auy 
payineut  iiK.du  by  Ci\k^s  o:i  saiil  juJ-iiiuiu,  tii"  ui' [lis  liaving 
any  claim  to  iliv*  ^anlo. 

Thii  a  n s  \y vr  A  i  r:  1 1 1,  r  s :  a  l c\^ ,  I  b  a t  b  i. !  o ro.  ^ ; j  i  ,1  1  v ;  \'  y  v.* a  .s  ni  ade 
on  the  land,  l-^  bad  !■  vi<:d  on  tij'*  ^.m-iv  by  vii'ju^   ol'aitoiher 
fi.  fa.  airaiiist  lli:;  ('X'.v:'iUor  and   coMMitiix  of  said   IcslrJor, 
which  was  dcstioy.d  by  the  buriiii  <j:  ol  iliecor.rt-lujui^i'.  Said 
levy  was  maiju  in  ib:.-  snnimcr  of  18f>7,  and  a-Ivrrii-std,  and 
on  the  promise  of  co:i:[daii.ant  to   piy  oil  the  san^o,  ibc  ^:alc 
vras  postponed.     Tli^^j   moiicy  y/as  n.it  j»aid  ;  and  wb'ii  the 
last  levy   was  made,  coin;!laiiia!it   was   inform'^d  that  she 
must  pay  botii  ft.  fas, ^  as  the  land  won!..]  bv;  advvi;i.^cd  for 
sale  under  both  leyics,  and   that  tbo  advcni  Lhiiijl  ^k\  forth 
as    an    exhibit   to  tho  bill,  is  a   tiuo  co}»y   (jI'  liio    oil -inal. 
Admits  that  the  biud  was  sold  at  lln*  timr:  stated  in  ib.o  bill, 
and  bought  by  said  Smith  and  iVify  for  b'ilo,  but  d(  ui».-s  all 
and  any  agrecnK?nt,  nndt-:rstaiidi:iq:  or  combihatioii  b'twcen 
himscdf  and  Smiih  and  Pi  ttv,  or  ibai  \w  bad  auv  innnvst  in 
said  sale,  or  that  there  was  any  fiaud  or  couci  almeiit  abont 
the  matter;  but  ayers   that  ^aid  sale  was  fair  and  dofia  fide ; 
that  Smith   and  Petty   haye  paid  the  pnr(b,a:?e  monej'',   and 
that  too  in  com[)lainant's  presence,  and  at  her  house.     That 
it  was  agreed  between    comj)lainant,  and   Smith  and  Petty, 
after  the  sale,  that  complainant  was  to  retain  j)ossession  un- 
til the  Monday  after  the  sale,  and  if  by  that  lime  she  would 
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Wontmi.  aflni'r,  &:c.,  vs.  Smith  et  al- 


pay  the  amount  paid  by  them  for  the  land,  that  the  title 
should  be  made  to  her.  That  the  execution  of  the  convey- 
ance to  the  purchasers  was  delayed  until  after  the  said  peri- 
od, but  he  soon  ihcrcafu  r  made  to  them  said  conveyance, 
on  being  informed  that  complainant  had  failed  to  i>ay  said 

monev. 

Smith  and  Petty  answer,  that  they  know  nothing  of  the 
niatt(»rs  stated  in  the  bill  up  to  the  time  of  the  sale,  and  as 
legal,  innocent  purchasers,  insist  upon  strict  proof  of  all  the 
allegations  and  char^L-s  aliocting  their  rights.  They  ad- 
mit they  purchased  the  laud;  that  the  same  was  sold  un- 
der two  fu  fas.  They  deny  that  the  Sherifi'  had  any  inter- 
est in  said  purchase,  or  iIkU  the  same  was  fraudulent;  and 
deny  all  combination,  but  that  they  bought  said  land  in  good 
faith,  at  a  legal  sale,  as  the  highest  bidders,  and  are  innocent 
purchasers  ;  that  they  paid  the  purchase  money  in  complain- 
ant's presence,  and  at  her  ht>nse.  They  admit  that  the  Sher- 
ift''s  deed  was  not  made  until  the  next  week  after  the  sale, 
but  deny  that  this  was  by  virtue  of  any  agreement  before  or 
at  the  sale. 

Upon  th(i  coming  in  of  the  answers,  and  upon  a  rule  to 
show  cause,  tlie  Cliaucellor  dissolved  the  injunction,  upon 
the  ground  that  all  the  ecjuity  of  the  hill  was  sworn  olf;  to 
which  decision  counsel  for  complainant  excepted. 

Vason  &  Davis;  G.  J.  Wiucirr,  for  plaintilTin  er:or. 

McCay  ^  Hawkins,  cofifra. 

By  the  Court, — Lu^ttkix,  J.  deiiv(>iii.>g  tlie  r^.pini.ui. 

Our  C'.>i:clu>i.:;i  is,  to  Ik)!:!  uj)  tlh*  iiiJNiie!!.^-!  in  this  case, 
until  the  Ic'.i'i:-.:  ('f  ;he  b;}'.  ^^f^tuu'•l  JJ.mls-y,  ll:*'  Sherilf, 
has  n'»t  a"C(ii!i*(  d  for  the  neuTo  levu-tl  en  by  liie  exeeutidn. 
Ami  Uhtii  tii.iJ  In  (u>n<*,  the  [))e>uii!plinn  of  law  is,  that  the  ^. 
fa,  WHS  satirrfnd  bej'orr  it  was  levied  on  the  land.  And  if 
that  be  SI),  the  i)urcliasers  could  d(;rive  no  liilefroni  the  sale. 
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Hardaway  vs.  Drumniond  el  nl. 


The  Sheriff  admits  that  he  levied  on  the  negro,  bntsays  he 
3  id  not  seize  him.  Why  he  did  not,  and  what  became  of 
biim,  and  why  he  was  not  sold,  does  not  appear.  We  infer 
that  he  left  him  with  Cross,  the  defendant,  whose  property  he 
seas.     That  does  not  discharge  the  Sheriff. 

As  to  the  other  small  execution  under  which,  it  is  alleged 
in  the  answer,  the  land  was  also  sold,  this  is  altogether  new 
Tnatter,  and  not  responsive  to  any  charge  in  the  bill.     And 
consequently,  should  not  have  been  considered  in  determi- 
ning the  motion  to  dissolve.     If  true,  it  will  be  very  material 
upon  the  hearing. 

Judgment  reversed. 

McDonald  J.  absent. 


Robert  S.  Hardaway,  plaintiff  in  error,  vs.  Allen  B.  Drum- 

MOND,  et  al., 'defendants  in  error. 

A  recovery  by  or  against  the  heirs  at  law,  may  be  pleaded  in  bar  to  a  suit 
brought  by  the  adininistrator  of  the  estate  for  their  benefit,  there  being  no 
debts  due  or  owing  by  the  intestate. 

In  Equity,  from  Muscogee  county.  Decision  by  Judge 
WoRRiLL,  on  demurrer,  at  May  Term,  1858. 

This  case  was  before  the  Supreme  Court  at  Macon,  Janu- 
ary Term,  1857,  and  the  facts  will  be  found  fully  stated  in 
21*/  Ga.  Rep,  433. 

The  defendant  met  the  bill,  in  the  first  instance,  with  a 
demurrer  on  three  grounds.  1st.  For  want  of  equity.  2d. 
For  want  of  proper  parties  complainants — that  the  legal  rep- 
resentative, and  not  the  heirs  at  law,  of  the  idiot,  alone  had 
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llitrdaway  v-s.  Druiiimoiid  ct  ul. 


the  right  to  call  defendant  to  an  accjunt.     3d.  For  niuhifa- 
riousness. 

The  Court  below  sustained  this  demurrer  and  dismissed 
the  bill,  which  decision,  upon  error  assigned,  was  reversed 
by  the  Supr.^me  Court.     (See  21  Get.  Rep.  433.) 

The  case  being  remanded,  came  up  again  for  a  hearing  in 
the  Court  below,  when  defendant  again  demurred  to  ilie  bill^ 
1st.  For  want  of  equity.  2d.  Multifariousness,  and  3d,  for 
want  of  the  proper  parties  defendant — insisting  that  the  rep- 
resentative of  WiUiam  F.  JJrummond,  deceased,  should  be 
made  a  party. 

The  Court  overruled  the  demurrer,  and  defendant  excep- 
ted and  assigns  error. 

It  is  proper  here  to  state,  that  after  the  case  was  remanded 
to  the  Court  below,  under  the  judgment  of  the  Supreme  Court, 
complainants  amended  their  bill,  stating,  as  a  reason  why 
the  representative  of  the  estate  of  William  F.  Drummond 
was  not  made  a  party  to  the  bill,  that  said  William  F.  had 
no  interest  in  said  cause,  having  never  received  any  money  or 
other  thing  belonging  to  said  idiot;  but  having,  while  living, 
and  more  than  a  quarter  of  a  century  ago,  been  sued  by  Rob- 
ert S.  riardaway,  the  defendaiit,  as  a  mere  irresponsible 
instrument,  to  enable  defendant  to  retain  in  his  hands  the  es- 
tate of  said  idiot.  And  further,  that  said  Wm.  F.  Drummond 
is  not  made  a  party,  because  he  departed  this  life  more  than 
twenty  years  before  the  filing  of  the  bill,  totally  insolvent, 
leaving  no  estate  of  any  value,  and  no  administration  was 
ever  taken  out.  That  said  WilHam  F.  died  in  1S32,  and  if 
he  left  any  estate,  the  same  has  long  since  been  distributed, 
without  notice  of  any  claim  by  the  said  Robert  S.  Ilardaway, 
who  was,  before  or  at  the  time  of  his  death,  and  for  many 
years  thereafter,  the  only  party  entitled,  and  whose  duty  it 
was  to  give  such  notice,  and  sue  for  and  recover  said  claim 
if  any  existed;  and  that  all  remedy,  if  any  ever  existed, 
against  the  said  William  F.  Drummond  or  his  estate,  has 
long  since  been  barred  by  lapse  of  time ;  and  this  in  conse- 
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qucnce  of  the  defar.li  and  noglig«Miceol\said  defendant^  guar- 
dian of  said  idir»f. 

Ilwas  lo  (his  bill,  as  iIjus  aniondcd,  that  said  last  memion- 
ed  deniuinT  was  filed. 

DouGHKRTv,  for  [>Iaiiitiir  ill  crroF. 

Holt  &  IIuix  jiins,  represriilod  by  1).  Hill,  conlra. 

By  the  Court, — Lr.MiiviN  J.  dcHveriiig  the  opinion. 

This  case  has  been  up  before,  (see  21  Ga.  Bep.433,)  and 
theonly  now  point  presi-nted  is,  that  the  administrator  of 
Wrn.  F.  Drnmniond,  with  whom  it  is  alleged  the  defendant 
fraudulently  settled  for  the  property  of  the  idiot,  is  not  made 
a  party  to  the  bill. 

Wm.  F.  Drummond  died  many  years  ago.  He  is  unrep- 
resented, and  his  estate  is  insolvent.  Why  make  his  admin- 
istrator a  party?  It  is  argued  that  the  protection  of  Roberl 
S.  Uardaway  requires  this  to  be  done.  Otherwise,  an  ad- 
ministrator might,  at  some  future  time,  be  appointed,  who 
might  recover  this  property. 

Tlie  heirs  of  the  idiot  are  the  complainants  in  the  bill ;  and 
a  decree  against  them  could  be  pleaded  in  bar  of  any  suit 
brought  by  an  administrator  for  their  benefit — there  being 
no  debts  owing  by  the  idiot.  This  Court  has  often  recog- 
nized and  enforced  this  doctrine,in  attempts  which  have  been 
made  to  recover  property  indirectly  through  the  representa- 
tive of  an  estate,  for  tlie  benefit  ot  the  heirs,  when  the  heirs 
themselves  were  barred. 

Judgment  affirmed. 
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F.  C.  Taylor  &.  Co.,  plaintiffs  iii  error,  vs.  James  M.  Hughes, 

defendant  in  error. 

Xotice  is  given  by  an  insolvent  debtor  to  his  creditors,  that  he  will  apply  at  ih© 
next  Term  of  the  Superior  Court  for  an  order,  appointing  a  time  to  bear  his 
application  for  a  discharge.  At  the  Court,  he  moves  to  take  the  oath,  the 
creditor  by  his  counsel  being  present,  making  no  complaint  that  he  is  sur- 
prised by  the  form  of  the  notice,  and  on  that  account  asking  for  time  to  show 
cause  against  the  motion. 

lleldy  That  the  law  has  been  substantially  complied  with.  And  further,  that  our 
insolvent  laws  are  to  be  liberally  construed  in  favor  of  liberty. 

Discharge  under  Honest  Debtors'  Act  Decision  by  Judge 
Bull,  at  May  Term,  1858,  of  Muscogee  Superior  Court. 

James  M.  Hughes  applied  at  this  Term  of  the  Court  to  take 
the  benefit  of  the  Act  for  the  relief  of  honest  debtors.  Among 
the  creditors  to  whom  he  alleged  he  gave  notice,  under  the 
provisions  of  said  Act,  were  F.  C.  Taylor  &  Co. 

When  the  case  was  called,  and  a  motion  made  to  admit 
Hughes  to  take  the  benefit  of  said  Act,  F.  C.  Taylor  &  Co. 
objected,  until  Hughes  should  prove  that  due  notice  had  been 
given  to  them  of  said  application. 

Whereupon,  Lemuel  T.  Downing,  Esq.,  was  called  to  the 
stand,  who  testified  that  he,  as  attorney  for  F.  C.  Taylor  &  Co. 
had  received  no  notice  of  said  application,  other  than  the  fol- 
lowing, which  he  read: 

"  Georgia,  Muscogee  County, 
To  Lemuel  T.  Downing,  attorney  at  law  for  F.  C.  Taylor 

&  Co.,  one  of  my  creditors. 
You  are  hereby  notified  that  I  will  apply  to  the  honor- 
able Judge  of  the  Superior  Court  for  said  county,  on  the  se- 
cond Monday  in  May  next,  to  make  a  rule  or  order,  and  as- 
sign a  day  in  said  rule  or  order,  that  I  may  be  brought  before 
said  Court,  for  the  purpose  of  taking  the  oath  prescribed  for 
insolvent  debtors,  and  to  be  discharged.      April  2d,  1858. 

(Signed)  JAMES  M.  HUGHES." 
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The  applicant  tlien  rcuiewed  his  motion  to  lake  llie  oath 
and  be  (11  sell  a  rgcd.  To  which  motion  Taylor  &.  Co.  objected, 
upon  the  ground  that  they  liad  not  been  served  with  such  a 
notice  as  the  Act  of  1S23  required,  (no  objection  was  made 
^othemode  of  service,)  and  that  they  should  bo  discharged 
3s parties  to  said  proceeding.  Wiiich  motion  the  Court  re- 
feed,  holding  that  the  notice  was  sullicient  to  make  Taylor 
^  Co.  parties,  and  counsel  for  Taylor  &.  Co.  excepted. 

The  names  of  V.  C.  Taylor  &:  Co.   were  then,  by  order  of 
^"e  Court,  inserted  in  the  record   of  the  cause,  among  other 
*^^editors,  as  having  been  duly   notified  of  said  application, 
^«cl  Taylor  S:  Co.  excepted. 

-^nd  thereupon  said  Hughes,  (Taylor  &  Co.  objecting,)  was 

ai»o>j7ed  by  the  Court  to  take  the  oath  and  be  discharged,  as 

provided  by  Act  of  18  J3.     To  which  also  counsel  for  Taylor 

^^o.excepted^  and  iliereupon  tendered  their  bill  of  exceptions, 

^^igning  as  error  the  foregoing  decision  and  orders. 


.  T.  Downing,  forplaintifl'in  error. 

I^AMSAY  &CARITnERS,    COiltriL 

ly  the  Court. — Lumpkin  J.  delivering  the  opinion. 


I 


1'he  complaint  in  this  case  is,  that  the  debtor  gave  notice^ 
i^  terms  of  the  Acts  of  ISOl  and  1809,  that  he  would  apply 
^  the  Court,  at  its  next  Term,  for  an  order  appointing  a  lime 
to  hear  the  application  of  the  insolvent  for  his  discharge; 
^nd  that  consequently,  he  was  not  entitled  to  move  instunier 
^^  take  the  oath,  under  the  Act  of  18:^3. 

W^hen  the  case  was  reached,  and  called  in  its  order,  the 
debtor  moved  to  be  admitted  to  take  the  benefit  of  the  Honest 
debtors'  Act..  The  creditor  had  received  ample  notice,  and 
^8is  present  by  his  counsel  in  Court.  He  did  not  ask  for 
^'iie,  or  the  appointment  of  a  future  day,  to  file  objections 
^  the  application.     If  he  had,  and  stated  that  he  was  sur- 

vou  XXVIL — 15 
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Ilce^e  el  al ,  vs.  iSheplierd,  ex'or. 


prised  by  the  form  of  the  iiotic(»,  and  ]>y  reason   ilierrof  wa: 

not  prepared  to  contest  the  nhnion,  or  show  cause  against  it 

lime  no  doubt  would  have  been  allowed  for  that  purpose. 

The  law,  we  think,  has  been  substantially   enni [)lied  witli 

And  the  insolvent  debtors  Acts  should  be  librrally  construec 

in  favor  of  liberty. 

Judgment  adirnied. 


William  J.  Reese,  et  al,  plaintiffs  in    error,  vs.  John  W 
Shepherd,  executor,  defendant  in  error. 

The  second  original  of  a  declaration  ag^ain^^t  two  perijons,  was  served  only  ihir 

teen  days  before  Court. 
IleldfThat  the  suit  became  a  nullity,  under  the  Sih   section  of   the   Judtciar) 

Act  of  1799. 

Complaint, in  Sumter  Superior  Court.  Decision  by  Judci 
Allen,  at  September  Term,  IS5S. 

This  was  an  action  by  John  W.  Shepherd,  executor  o: 
Andrew  H.  Tarver,  deceased,  against  William  J.  Reese,  oi 
Sumter  county,  and  William  M.  Brown,  of  ilie  county  o; 
Marion,  on  a  promissory  note. 

The  orignal  petition  was  filed  in  i\\3  office  of  the  Clerk  o 
the  Superior  Court,  February  ITili,  lS57,and  process  issued! 
requiting  the  defendants  to  appear  at  the  Superior  Court  ii 
and  for  the  county  of  Sumter,  on  the  second  Monday  ii 
March  next, thereafter;  Reese  was  served  on  the  21st  Feb 
ruary,  1857,  by  the  Sheriff  of  Sumter  county.  The  secon 
original  for  Marion  county  issued,  and  was  served  on  Brow 
the  24th  February,  1857. 

The  Superior  Court  of  Sumter  county,  to  which  the  dm 
feadants  were  required  to  appear,  commenced  its  session  tfca 
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9lh  MrirL-li,  1N.')7,  and  service?  on  Hr«)\\'n,  was  tlifrt'Torr  only 
thinecii  d.ivs  iM'hui?  the  Conn  to  wl'.icli  the  suit  was  rrtiini- 
ablp. 

At  Soptoml)or  Torni,  1S57,  plaiufill*  tocjk  a  vrrdit^t  ami  en- 
tereJ  np  judgment,  npon  wliicli  wji  ftf.  was  issned,  and  lev- 
ied oil  the  propert}'  of  Rees<',  whn  fih-d  an   alfidavit  of  ille- 
gality nn   the  j^n-onnd,  that   nr«»wn,  his  eo-di  lendant  was  not 
Served  in  time.     Thi?  Court  sustained  tlie  iheuality,  but  hold 
^'iat  (he  writ  was  returnajjle  to  September  Term,   1857,  and 
paj^sod  an  order,  that  the  verdict  and  jjidirment  be  set  aside, 
^'"-^cl  ilie  case  stand  for  trial  at  Septemlif-r  Term,  1S58. 

-^i  thi«<,  the  September  Term  18  38,  defendants  moved 
^^  dismiss  llie  action,  on  the  ground  of  want  of  service  in 
^•"^ie  as  above  stated. 

"The  Court  refused  the  motion,  and  plaintilf  had  a  verdict, 
^*^  d  defendants  excepted. 

^IcCay  d:  Hawkins,  for  plaintiff  in  error. 
L.  R  Redding,  contra, 

-By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  Statute  says,  *' And  if  any  such  process  shall  be  de- 
^Vercd  to  the  Sheriff',  or  other  olliccr,  whose  duty  it  shall  be 
^  execute  the  same,  so  late,  that  it  cannot  be  served  in  man- 
^or  aforesaid,  twenty  days  before  the  sitting  of  the  Court  to 
^^bich  it  shall  be  returnable,  such  process  shall  not  be  exe- 
^^Ited,  but  the  olFicer  shall  return  t!ie  same  with  the  truth  of 
^He  case."     Pr.  Dif;,,  420. 

Shall  not  be  executed — these  are  the  peremptory  words  of 
^He  Statute. 

The  Statute,  then  goes  on  to  say,  that  ^*  all  process  issuedf 
^iid  returned  in  any  other  manner  than  that"  therein  before 
**  directed  shall  be"  "  null  and  void." 

These  latter  words,  then,  apply  to  this  case,  and  when  they 
^c  apply  to  a  case,  they  render  the  whole  proceeding  a  nulli- 
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ty.     So  it  has  ever  been  held.     See  Ingram  v$.  Little,  16  Ga, 
Rep.,  194. 

This  case  is  much  stronger  than  that,  for  in  this,  there  was 
no  appearance  by  tlie  defendants. 

But  I  must  say,  tliat,  I  think,  if  there  is  one  Statute  that 
needs  amendment,  it  is  this  one  in  relation  to  the  issue  and 
return  of  process. 

We  regret  being  compelled,  as  we  think,  we  are,  to  reverse 
the  judgment. 

Judgment  reversed. 

McDonald  J.  absent. 


Pleasant  J.  Piitllips,  executor,  plaintiff  in  error,  vs.  Wil- 
liam H.  Lamar,  late  Sheriff,  defendant  in  error. 

If  a  ShorifT  collect  money,  and  of  hfj'  own  accord  deposits  the  money  in  a  Bank 
•\viiicli  fails,  lie  is  liable  to  respond  to  the  plaintiff. 

Rule  against  Sheriff,  from  Muscogee  county.  Decision  by 
Judge  Worrill,  at  November  Term,  1S58. 

This  was  a  rule  against  William  H.  Lamar,  late  Sheriff  of 
Muscogee  county,  to  shew  cause  why  he  should  not  pay  to 
the  plaintiff  the  amount  due  on  tifi,fti,  placed  in  his  hands, 
at  the  suit  of  Pleasant  J.  Phillips,  Executor  of  H.  H.  Lowe^ 
against  Alfred  Iverson. 

Lamar  answered,  that  he  collected  the  money,  and  on  the 
same  day  deposited  it  in  the  Manufacturers  and  Meclianics 
Bankof  Columbus,  a  chartered  Hank,  then  doing  business,  and 
in  good  credit ;  that  he  kept  his  bank  account  of  deposii  at  said 
Bank;  that  said  money  remained  on  deposit  to  his  cred.t  as 
Sheriff,  ready  to  be  paid  to  the  plaintiff  upon  call  or  demand, 
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and  that  before  said  call  or  d(MiKiiid  was  nia(]f,sai(.l  Hank  faih-d 
and  the  money  now  rcuiain^  (»n   the  books  of  said  liaiik,  to 
respondent's  credit,  and  he  oiuirs  to  give  to  plaintiil'  a  check 
upon  said  Bank  for  the  same,  or  assign  the  s:Mn<?  to  him. 

The  amount  received  by  the  Shcritr,  was  S[)\i)  .VJ,  in  full 
of  principal,  interest  and  cost,  -JlMli  Anij^nst,  1  s  5(^  The  .Man- 
ufacturers and  Mechanics  Hank  failed  on  the  'Jd  November, 
1856. 

This  rule  was  issued  from,  and  heard  hv  l!;e  Inferior 
Court,  which  Court  discharged  the  same;  to  which  decision, 
counsel  for  Phillips  excepted  and  sued  out  b,  certiorari  io 
correct  and  reverse  said  order. 

Upon  hearing  the  same,  the  presiding  Judge  of  the  Superior 
Court,  (Worrill,  J.)  dismissed  Xhn certiorari^  and  atiirmed  the 
judgment  of  the  Inferior  Court,  and  counsel  for  Phillips  ex- 
cepted to  said  decision,  and  assigns  the  same  as  error. 

R.  W.  Dextox,  for  plaintiff  in  error. 
Wiley  Williams,  contra, 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  law  makes  the  Sheriff  the  collecting  officer  under  fi- 
nal proce^^s  of  the  Courts,  and  it  holds  him  liable  to  a  stringent 
and  summarv  liability.  If  he  fails  to  do  his  dutv  af^^'cordim:? 
to  the  exigency  of  the  process  in  his  hands,  the  tlainiitfis  not 
compelled  to  resort  to  the  tardy  remedy  of  an  ordin.'try  suit, 
but  he  may  proceed  against  him  by  rule,  as  for  ci»nr»Mnpt, 
and  coerce  the  payment  of  the  money  instanter.  which  he 
ought  to  have  in  Court,  and  would  have  had,  but  l'»r  his 
misconduct. 

The  strictness  of  the  Inw  as  enaclrd  by  our  L«  •ii^l:ilur»\ 
and  as  rnforc»'d  by  onr  r«^/nrts  in  rr'^nrd  lo  S!:rr  i"."<,  irr^ws 
out  of  th'?  important  re'nfi"n-^  which  that  oti;pi  r  s'lsia.ns  to 
the  community,  ns  the  exfcntor  of  tin*  f\\\\\\  JM<l'itn«'nt  ot'  the 
law.     The  interests  of  every  litigant  who  ol>tain^  a  judgment 
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intlio  Court,  nin^t  necossarily  be  comiuitu-d  to  liis  hands,  if 
the  judgment  cauuot  be  otherwise  enforced  than  tlirough  the 
use  of  the  process  of  the  Courts.  The  Courts  of  Georgia  had 
ever  h<ild  (prior  ;o  the  passing  of  the  actof  IS39  to  make  valid 
certain  bonds,  Cubb,  534  and  535,)  where  I  have  practiced 
before  the  establishuient  of  this  Court,  that  contracts  made 
by  Sheriffs  with  defeniiauts,  whose  property  had  been  taken 
in  execution,  for  leaving  the  property  executed  in  their  hands, 
were  void  for  ease  and  favor,  as  being  against  the  policy  of 
law.  The  Acts  referred  to  vahdates  contracts  as  between 
Sheriffs  and  other  officers  named  therein,  and  defendants 
made  for  the  above  purpose  ;  but  such  contracts  it  is  expressly 
declared,  shall  not  affect  the  rights  of  plaintiffs,  or  their  reme- 
dies against  Sheriffs  and  other  olHcers. 

This  act  expresses  strongly  the  Legislative  mind,  that  pri- 
vate arrangements  made  by  Sherills,  wlio  are  officers  of  the 
law,  with  defendants  whose  |)ropeity  they  may  have  levied 
on,fortheforth-coniing  of  the  property,  shall  notprejudice  the 
interest  of  plaintilTs.  It  certainiy  cannot  be  held  that  con- 
tracts or  arrangements  in  regard  to  the  money  by  Sheriffs,after 
it  is  in  hand,  by  means  whereof  it  is  exposed  to  loss,  and  ul- 
timately lost,  can  be  allowed  to  exonerate  them  from  liabili- 
ty and  throw  the  loss  on  plain! ill's.  The  process  requires 
them  to  have  the  money  in  Court,  and  after  having  collected 
it,  nothing  but  inevitable  accident  can  relieve  them  from  lia- 
bility. The  Sheriff  had  collected  the  plaintiffs  money,  and 
without  authority  from  him,  and  of  his  own  accord,  had 
placed  it  on  deposit  in  bank  as  Slierilf.  It  was  put  in  bank 
on  general  deposit.  Such  a  deposit  creates  the  relation  of 
debt(>r  and  creditor,  between  the  bank  and  the  depositor.  It 
is  not  a  bailment,  for  the  bank  has  a  xh\\\  to  use  the  deposit 
as  its  own  money,  and  is  liable  to  pay  on  demand,  and  no 
interest  accruf^s  but  from  the  lime  of  demand  and  refusal  to 
pay.  It  is  a  loan.  In  the  case  of  Jh'oirn  vs,  Hanford^  5 
HilVs  Rep,  591,  it  was  held  that  the  Sheritf  after  levying  on 
he  goods  of  a  defendant,  and  having  deposited  them  with  a 
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P^^sou  solvent   and  responsible,  who   receipted  to  him  for 

"i^nij  was  not  liable,  the  goods  having  been  casually  burnt, 

^*^<3  without  lault.     Tlie  solvency   of  the  receptor  was   not 

^^^c^stioned.     Judge  Coweti,  in  delivering  his  opinion  seems 

^^       have  thought,  that  if  there  had  been  any  doubt  of  llie 

*^i  lily  of  the  receptor  of  the  goods  in  that  case,  the  determiu- 

*^^OQ   would   have    befii   dilierent,  and  remarks  very  truly, 

^^tthe  Sheriff  was  under  no  obligation  to  deliver  over  the 

S^^ods,  and  must  see  at  his  peril,  that  the  substituted  security 

^  C5  available.     And,  again,  ^*  it  is  of  the  nature  of  every  trust, 

*Xat  when  the  trustee  parts  with  the  fund,  and  takes  a  sub- 

^^  ituted  security,  he  is  guilty  of  a  conversion  and  must  an- 

Xver  at  all  events.*'     It  is  diHicult  to  perceive  on  what  princi- 

e  the  case  was  decided,  as  it  was. 

I  will  remark  thut  it  cannot  be  recognized  as  law  here. 

ur  statute,  which  authorizes  Sheriffs  to  lake  bonds  for  the 

forthcoming  of  property  on  the  day  of  sale,  but  holding  the 

^heriffis,  nevertheless,  liable   to   plaintiffs,  if  the   property 

should  not  be  produced,  forbids  it.     I  repeat,  I  do  not  see  how 

the  case  can  be  supported  on  principle.     It  seems  to  me  that 

the  analogies. referred  to,  are  not  apposite,  and  are  therefore, 

not  good  authority  for  it.     The  case  of  a  factor  del  credere  is 

not  the  case  of  a  public  officer,  on  whose  faithful  conduct 

the  whole  community  are  force  I  to  rely  for  the  attainment  of 

their  rights  through  the  Courts,  and  a  receiver  is  a  special 

officer  of  a  court  of  Chancery. 

A  man  has  a  choice  in  the  selection  of  a  factor,  but  not  so 
of  a  Sheriff;  and  a  receiver  is  under  the  order  and  control  of 
the  Court  to  which  he  owes  his  appointment,  and  is  ac- 
countable as  that  Court  shall  order  and  direct.  If  a  Sheriff' 
can  excuse  himself,  by  delivering  over  property  taken  in  ex- 
ecution by  him  to  the  custody  of  an  individual  of  ability  to 
pay  for  it,  if  it  be  not  torthconiing  to  answer  the  plaintiffs  de- 
mand, and  it  be  casually  lost,  plainiilFs  are  subjected  to  inju- 
ry and  loss  at  the  hands  of  those  in  whom  the  law  does  not 
require  them  to  confide.    But  the  same  learned  Judge,  whose 
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remarks  I  have  already  quoted,  says  that  "  no  ease  goes  the 
length  of  saying  that,  if  the  goods  be  destroyed  without  any 
fault  of  the  Sheriff,  the  plaintiff  shill  not  be  entitled  to  sue 
out  a  new  execution,  or  the  Sheriff  to  make  a  new  levy."  I 
would  say  it  would  be  an  extremely  hard  case  for  the  de- 
fendant to  be  subject  to  a  second  levy,  and  of  consequence, 
to  a  second  payment  of  the  debt,  if  his  property  sufficient 
to  satisfy  it  had  been  taken  in  execution  and  lost  or  destroyed 
•without  his  fault.     I  cannot  regard  that  as  sound  law. 

Sheriffs  cannot  force  on  plaintiffs  the  risk  of  the  solvency 
of  any  bank  in  which  they  may  choose  to  deposit  money 
which  they  collect.  That  risk  is  their  own.  There  are  not 
banks  in  every  county  where  Sheriffs  may  deposit  money 
collected  by  them.  If  a  Sheriff  in  a  city  may  loan  money  col- 
lected by  him  to  a  bank,  and  every  general  deposit  is  a  loan,  a 
Sheriff  in  the  country  may  loan  to  an  indvidual  in  good  credit 
at  the  time,  and  if  the  failure  of  the  bank  should  excuse  the 
city  Sheriff,  the  failure  of  the  individual  ought  to  protect  the 
country  Sheriff.  This  Court  cannot  countenance  or  affirm  a 
rule,  apt  to  operate  so  injuriously  to  plaintiffs.  The  Sheriffs 
will  run  but  little  risk  if  they  make  the  plaintiffs  or  their  at- 
torneys the  depositories  of  their  own  money,  which  may 
generally  be  done  with  the  slight  inconvenience  of  notifying 
them  by  mail  or  otherwise,  that  the  money  is  collected  and 
ready  to  be  paid. 

Judgment  reversed. 
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George  Hakgraves,  adrn'r,  Plaintiff  in  error,  vs.  Seaeorn 

Jones,  ch'fcndant  in  error. 

f-l-J  It  J*  too  late,  w lie n  a  cause  is  callcl  for  trial  ou  t!ie  nK;-:l-,  lor  the  tle- 
icodaat  to  move  to  dismiss  a  hill,  lie<!ni)se  the  complainant  has  nn  ndeqiiuto 
common  law  remedy,  the  answer.*  ail  hein^  in  and  no  demurrer  lllcd. 

fS.]  If  the  answer  admits  the  equity  in  the  bill,  or  what  is  alleged  as  r<|uity^ 
and  allege?  such  matter,  as,  if  proven,  would  defeat  the  complainant's  eciuity^ 
'Which  matter  i»  not  strictly  responsive  to  the  l»ill,  this  Court  will  not  control 
tbe  discretion  of  the  Chancellor  below  in  retaining  the   injunction. 

In   Equity   in    Muscogoe    Superior  Court.    Decision  by 
JtJDGE  WoRRiLL,  at  May  Term,  1S58. 

This  was  a  bill  filed  by  Seaborn   Jones  against  James  II. 
Shorter,  administrator  of  Eli  S.  Shorter,  deceased. 

The  bill  states  that  one  George  W.  Dillingham,  late  of 
^<Iuscogee  county,  in  said  State,  departed  this  life  intestate, 
l^ossessed  of  a  considerable  estate,  and  that  letters  of  admin- 
istration thereon  were  granted  to  John  Dillingham,  and 
"^Viat  complainant  and  Eli  S.  Shorter  became  his  securities; 
^liat  Shorter  died  in  1S3G  intestate,  and  James  H.  Shorter 
^-tid  Sophia  Shorter  were  appointed  his  administrator  and 
^-dministratrix,  but  that  James  H.  Shorter  took  upon  himself 
^l^e  principal  management  and  control  of  the  allairs  and 
Assets  of  said  estate. 

The  bill  further  states  that  the  Farmer's  Bank  of  Chatta- 

Ixoochee  instituted  suit,  and  recovered  judgment  against  the 

^aid    George  W.   Dillingham,  administrator  as  aforesaid,  for 

"txi'o  thousand   five  hundred    and    ninety-five   dollars    and 

Seventy-eight  cent.s,  (§2595  78)  besides  interest,  and  finding 

^o  property  of  said  Dillingham  out  of  which  to  satisfy  said 

judgment,  said  Bank,  after  Eli  S.  Shorier's  death,  instituted 

Suit    in  the  name  of  the  hUerior  Court,  ns  a  CoiuTof"  Ordi- 

tiar}*,  againsr  sniJ  Diilingliani  nnci  (•oin|)kn!!;itit,  \\\h)1\  the  nd- 

tainistralion  bgnd,  to  recover  the  amnint  of  siid  judizmont ; 

sand   at    April    Term,  liSSS,   of  the  Superior  C«Mirt    of  said 

county,   recovered   judgment   ayainst  said    Dillingha:a  and 
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ooiii;>!:i:iKUit,  a>  Mirvivois  as  aloresalJ,  for  §2595,  as  [irinci- 
pal,  aii'.l  $125  ryH  iiitorest. 

Th'.'  i'lll  ninhfi'  ^laies  that  said  judgment,  although  nomi- 
nally t  >r  til*'  r»ruiors'  Bank  of  Cliattahooclice,  was  really 
for  the  i)oii"li:  ;if  AineJ  Iv'^rsoii,  who  was  alone  beneficially 
intoresieJ  lih-'iii,  and  I  hat  lveri>(Mi  has  received  upon  said 
judgni'Mitout  uf  \\\r.  [)i(.»|)trly  of  (iforge  \V.  or  John  DiliJDg- 
ham,  or  both,  tli  ;  sum  of  $160  00,  and  that  complainant 
paid  on  said  judizinont  ihe  sum  of  S-;230  on  7ih  October, 
IS  51,  leaving  a  balance  due  at  that  time  on  said  judgniont  of 
about  §1057  t30.  That  since  the  payment  above  stated  by 
complainant,  Ivji'son,  on  the  day  of  1S52,  trans- 

ferred said  judgment  to  James  H.  Sliorter,  receiving  from 
Shorter  the  bills  of  the  Central  Bank  of  Georgia,  (as  com- 
plainant has  been  informed  and  believes)  which  bills  were 
at  a  discount  of  twenty  or  twenty-live  per  cent. 

The  bill  further  states  that  John  Dillinsham  is  insolvent, 
and  out  of  the  State,  and  that  James  II.  Shorter  intends  to 
collect  liie  balance  dueon  said  judgment  out  of  complainant, 
who  was  only  a  security  with  Eli  S.  Shorter,  deceased,  and 
who  would  have  b(^en  sued  thereon  with  John  Dillingham 
and  complainant,  had  he  been  in  lite  at  the  time  suit  was 
brought.  That  James  II.  Shorter,  administrator  of  Eli  S. 
Shorter,  deceased,  has  a  large  amount  of  assets  in  his  hands, 
more  than  suificiunt  to  pay  said  balance  due  on  said  judg- 
ment, and  had  at  the  time  he  purchased  said  judgment  from 
Iverson  ;  and  that  complainant  has  paid  more  than  one-half 
of  said  judgment,  and  if  the  balance  is  now  collected  from 
him,  he  will  be  driven  to  the  trouble  and  expense  of  com- 
mencing suit  against  the  said  James  If.  and  Sophia  Shorter, 
administrators  of  Kli  S.  Shoiter,  deceas(*d,  and  delayed  in 
the  recovery  back  of  the  money  thus  paid,  or  to  be  paid  by 
him. 

The  bill  prays  ihat  said  James  II.  Shorter,  as  the  principal 
acting  administrator  of  Eli  S.  Shorter,  deceased,  may  chaise 
up  the  balance  due  un  said  judgment  to  the  estate  of  his  in- 
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tesiate,  and  to  cohlributt^  to  complainant  what  is  duo  to  him 
in  the  preniisos,  and  to  relieve  and  disfdiari:^  him  from 
all  further  liability  on  said  jndgm»?nt,  &c.  There  was 
also  a  prayer  that  defendant  be  enjoined  from  all  further 
proceedings  under  said  judi^ment  and  execuiion,  until  the 
further  order  and  decree  of  the  Court. 

The  bill  was    read,  sanctioned,  and  an   injunction  ordered 
at  chambers,  25th  April,  18-14. 

The  answer  of  defendant  admits  that  Dillingham  died 
about  the  time  stated  in  the  bill,  that  administration  was 
granted  on  liis  estate,' and  bond  and  security  given  as  there- 
instated;  that  Eli  S.  Shorter  died,  and  defendant  and  Sophia 
S.  Shorter,  administered  upon  liis  estate,  and  that  defendant 
took  upon  liimself  the  principal  burden  of  said  administra- 
tion, and  managed  and  controlled  most  of  the  assets — ad- 
mits the  recovery  of  the  judgment  as  stated  in  the  bill,  and 
the  payments  thereon  from  the  property  of  Geo.  W.  Dilling- 
ham, and  by  complainant,  and  that  the  said  judgment  and 
A  fa,  were  assigned  to  defendant  by  Ivcrson  5th  July,  1842, 
SDd  that  there  was  then  duo  on  said  jugdment  a  balance  of 
Sn  17,  or  thereabouts — admits  that  he  paid  Iverson  in  Cen- 
tral Bank  bills  in  parr,  which  he  received  atpar,being  indebt- 
ed to  said  Bank  ;  that  he  purcliased  said  judgment  on  his 
individual  account,  and  paid  for  the  same  out  of  his  own 
f"uds,and  not  out  of  the  funds  of  the  estate  of  Eli  S.  Shorter; 
that  the  transfer  thereof  was  made  to  him  individually — ad- 
tnus  that  John  Dillingham  is  insolvent,  and  lias  moved  from 
the  State,  and  that  it  is  the  intention  of  d(»Ieiidant  to  collect 
the  balance  due  on  said  judgment  out  of  complainant — ad- 
^its  that  Eli  S.  Shorter,  as  co-security,  would  be  liable  for 
one-half  of  said  judgment,  provided  Jones  liad  paid  the 
same,  and  had  not  been  indemnified  by  the  estate  of  Dil- 
"tigham — denies  that  he  has  assets  in  hand,  or  had  at  the 
^*'"^  he  bought  said  ju<lLMnent,  belonirini'  to  the  estate  of 
^"  ^.  Shorter,  sufficient  to  pay  the  same,  or  any  part  thereof; 
t^uialleges  that  ho  has  fully   administered    and  paid  out  all 
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funds   lliat  have  come  to  his  hands,  and  that  thi  re  are 
.1  outstanding  debts  against  said  estate  not  paid,anv.^  de- 
es his  liability  to  coniplaina»it  in  this  form  of  proceeding; 
larges  that  Jones   lias  rect^ived  from  John  DilHngham,  ad- 
linistrator  as   aforesaid,  ca^^h  and  notes  and  other  property 
imountingto  ten  thousand  dollars,  as  an  indemnity  against 
iiis  suretyship  on  said  bond. 

At  November  Term,  1848,  the  death  of  James  H.  Shorter 
being  suggested  of  record,  George  Hargraves,  his  adminis- 
trator, was  made  a  party  defendant. 

At  May  Term,  1857,  complainant  amended  his  bill,  charg- 
ing that  said  James  H.  Shorter  knew  that  his  intestate  Eli 
S.  Shorter  was  the  co-security  with  complainant  on  John 
Dillingham's  administration  bond,  and  that  said  John  Dil- 
lingham was  in  failing  circumstances,  and  would  not  be 
able  to  account  for  the  assets  of  George  Dillingham,  which 
had  come  into  his  hands  as  administrator,  and  that  com- 
plainant, and  Eli  S.  Shorter's  estate  would  have  to  respond, 
as  his  sureties,  to  the  creditors  and  distributees  of  George 
Dillingham,  deceased. 

Complainanr,  in    his  amended    bill,  further  charged  that 
0.  large  ainount  of  assets  of  the  estate  of  Eli  S.  Shorter  came 
into  the  hands  of  James  II.  Shorter;  more   than  three  hun- 
dred thousand  dollars,  and  that  said  James  M.  well  knowinr 
his  intestate's  liability  on  said  bond,  j»aid  to  cr«^ditors  of  sai 
estate  debts  on   open   accounts   amounting   to  one  hundre 
thousand   dollars  or  other   large  sums.     That  there  was 
valuable  brick   dwellnig  house  in   the  eiiy  of  Columbus  I 
longing  to  Eli  S.  Shorter  at  the  time  of  his  death,  and  nia 
negroes,  which    came  into  the  possession  of  .lames  II.  S! 
ter,  his  adminislnitor,  wonh  v"^2'),000,  orotiuM-  luvire  sum, 
were  in  his  p()>s<'>:-i()M  ar  tin*  time  he  Im>'"^!i}  >\i'\-\  jndiin: 
that  h<"i  r^'rrivvd    \[\vjt'.   stuns    iVom  ct'..  r    .-c  i:<M'n    wiii.- 
paid  out  aii.i  distiilmio  1  anit)!i:i:  :lir  h.  ii>;r  I  i\v, :;':   r  tir 
chased  S:ii{)    juiimnenr,    and    iniifli    ni')'«'  ih  \n    >\[\\\::h 
have  [):ud  the  haiaiice  due  ini  ihe  sanir. 
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Hargraves,  the   admiiii.vtrator   of  James   II.   Shorter,  and 
^Ow  defendant  to  the  bill,  put  in  his  answer  to  s:iid    amend- 
f?nt ;  exceptions    were  filed  thereto,  some  of   which    were 
't'Zstained,  and  lie  ordered  to  answer  over. 

The  snbslance  of  his  answer  was,  that   lie  had  no  infor- 
ation  or  belief  as  to  James  II,  Shorter's  knowh^ilge  of  John 
illingham's  Aiiling  circumstances  or   insolvency;  t!iat  he 
«lieves  the    assets    of  the  estate   of  Eli   S.  Shorter,  which 
^^ame  into  the  hands  of  James  II.  Shorter,  amounted  \o  be- 
T:ween  two  and  three  hundred  thou^^and  dollar.^,  and  admits 
that  open  accounis  to  the  amount  of  one  hundred  thousand 
clollars   were  paid  by  him,  and  that  too  with  a   knowledge 
of  the  existence  of  said  administration   bond,   and  that  the 
liouse  and  lot  and    negroes   came  into  his  hands,  and  that 
other  funds  and  assets  more  than  sufiicient  to  pay  the  bal- 
ance of  said  judgment,  &c. 

Upon  the  case  being  called  for  trial,  defendant  moved  to 
dismiss  the  complainant's  bill  for  want  of  equity. 

The  Court  overruled  the  motion  and  defendant  excepted. 

Defendant  then  moved    to  dissolve  the  injunction,  on  the 

ground  that  there  was  no  equity  in  the  bill,  and  if  any,  the 

same  was  fully  sworn  off  by  the  answer,   which  motion  the 

Court  overruled,  and  defendant  excepted. 

Wellborn,  Johxson  and  Sloax,  for  Plaintiff  in  error. 

JoxES  &  Jones,  and  Blandford,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

The  bill  was  filed  and  answered  in  1844.  It  was  amend- 
ed in  June,  1857.  The  original  defendant  died,  and  the 
present  defendant,  as  his  administrator,  was  made  a  party  in 
his  stead.  He  answered  the  amended  bill  on  the  8th  June 
1857.  His  answer  was  excepted  to,  some  of  the  exceptions 
were  sustained,  and  those  which  were  sustained  were  an- 
swered by  the  defendant 
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[l]  Tin*  luotitMi  to  dismiss  tlic  bill  was  made  when  the 
caiiso  was  calltHl  for  a  lioaring  on  tlie  nmriis,  thirteen  yrars 
after  it  was  filnl,  an«l  afn^r  it  had  been  fully  answereJ.  The 
groiiiMl  YrWvxi  on  in  support  of  the  motion  was,  that  the 
complaiiiaiit  had  an  adccjiiate  remedy  at  common  law.  The 
bill  oi:.i:Iil  t(^  have  liein  demr.rrcd  to  at  an  early  stage  of  the 
cause.  2  Mac/i/oc/i'.^,  C/l  170,  2S7.  It  is  too  hue  after  the 
parlies  hav«?  su!)miti(.:(l  so  long  to  the  jurisdiction  of  a  Court 
of  Chancery,  and  the  parties  have  iueurred  so  much  ex|>ense 
in  the  litiiraiiou  to  move  to  dismiss  the  bill  for  such  cause. 
Uiuicrhlll  vs.  l\in  Cour/lci?id,  2  Johnsoti^s  Ch.  Hep,  339, 
369. 

The  answer  and  the  original   bill  admit  suflicient  matte 
to  warrant  the  retention  of  l!ie  injunction,  if  there  was  suffi- 
cient ground  for  granting   it  in    the  first  instance.     That  as — 
sets  sufficient  were  placed  in  the  hands  of  the  defendant  iir" 
error  belonging  to  Dillingham's  estate  to  indemnify  himfoKi 
what   lie  had  paid,  and  the  balance   due  on  the  executions 
as  alleged  in  the  defendant's  answer,  may  depend  on  proofs 
at  tlie  hearing  under  a  proper  modification  of  the  pleading 
if  they  do  not  now  warrant  its  admission.     The  part  of  th 
answer  which    brings  this  matter  before  the  Court,  is  n 
strictly  responsive  to  the  bill ;  and  if,  on  going  into  an  accoun 
between  the  parties,  it   should  be  found  that  defendant  i 
error  has  in  his    hands   assets    properly  applicable  to  his  i 
deninity  for  v/hat  he  has  paid,  and  the  amount  for  which 
is  yet  liable,   the  injunction  may  then  be  dissolved,  and  t 
defendant  in  error  be  rcijuired  to  accoimt  for  the  said  asset  s, 

eitlier  by    a  decree  to    pay   the  amount  yet  due,  and  to  a^  c- 

knowledL^e  satisfaction  of  what  has  been  paid,  if  proper  pa-^^^»-r- 
ties   to   warrant   such    a  decree  be  l)efore  the   ('onrt;  or  ^o 

decree  a  dismissal  of  the  bill  against  the  ijlainiijffiu  error,  ffi     ■  ■     ^d 
to  allow  the  execution  to  proceed. 

Judgment  affirmed. 

Judge  Ri:NMN(i  being  related  to  one  of  the  parties  did  not  preside  ta  thin  c^^  Jt^e. 


{ 
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Thomas  Mohris  and  Witi:.  'riVfn'ojs,  |»l.iii:t:iis  i;i  error,  v»5. 
William  W  Stijki'.s,  af:iniiiis;Ta^>r,  c:r.  pjoiicuiHlcr,  dc- 
feiidaijt  ill  error. 

^V'lierc  a  o:^*c  bns  1m  <*n  fiiil  ruid  faii'^'  .siil'inini- 1  to  l'i<*  i'lrv.  belli  iipoji  ilu-  luw 
and  ihe  r.ul>,  aii.-i  llnr  Ciiv-ml  .l:i.|.'f  i-  !i<>l  (li-».<:ili':'.i'-i  \\  illi  the  vcidul.  it  Tr- 
qiiircs  an  c\lr:iur'!.iuiry  <.'ii;rO  lo  ituihi  i'i/t-  ll.i.>  f'l.rt  U»  lulcri'crr  and  ;uv:ir.l  a 
new  trial. 

Caveat  to  will,  from  Miisro:,'ee  county.     Tried  before  Jiulge 
^VoRRiLL,  at  June  Term,  IbjS. 

The  facts  of  this  case  will   he    found  fully  slated  in  the 
^  1st  vol,  Ga,  Hi'ps,  552. 

The  judijment  of  the  Court  below,  upon   a  former  trial, 

*^aving  been  reversed   by  the  Supreme   Court,  the  case  was 

■'P'^maiided  and  came  up  again  for  trial,  and  after  the  testimo- 

^^y  was   closed  and  argument  had,  the  Court  amongst  other 

%-\iings,  charged  the  jury  as  follows: 

"If  you  shall   believe  tliat  JoJin  L.  Lewis  was  the  guar- 
dian oi  the  testator  at  the  rime  the  will  was  executed,  that  it 
Xvas  executed  in  the  guardian's  house,  that  the  testator  at  the 
^ime,  was  Hving  with   his  guardian,  that  the  guardian  haJ 
^ny  thing  to  do  in   having  the  will   written,  and  he  lakes  a 
^:rpnsideiab!e  benefit   under  it,  then   the  presumption  of  law 
is  against  the  validity  of  the  will,  and  that  undue  influence 
"%iras  used  by  ihe  guardian  in  procuring  it  lo  le  execuied,  anJ 
'you  will  find  against  the  will,  unless  the  ])roof  is  clrar  and 
satisfactory,  thatPiiillips,  the  ward,  in  making  the  will,  acted 
of  his  own  volition,  and   that  the  guardian  exercised  no  in- 
3fluence  over  him.     liut  if  Lewis  was  the  guardian  of  testa- 
tor, and  the  will  was  executed  in  his  house,  and  testator  lived 
iviih  him,  and  the  guardian  had  any  thing  to  do  in  the  wri- 
ting of  the  will,  yet  you  wih  find  in  favor  of  the  will,  provi- 
ded the  proof  shows  that  the  testator  acted  of  his  own  voli- 
tion in  the  execution  of  the  same,  and  that  the  guardian  ex- 
ercised no  influence  over  him." 
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The  jury  found  for  the  will.  Whereupon,  caveators  moved 
for  a  new  trial  on  the  ;^roands: 

1st.  Because  the  verdict  was  contrary  to  law. 

2d.  Because  the  verdict  was  contrary  to  the  evidence 

3d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court. 

The  Court  after  argument,  refused  the  motion  for  new  trial, 
and  counsel  for  caveators  excepted  and  assign  said  refusal 
as  error. 

B.  A.  Thornton  ;  and  Wm.  Dougherty,  for  plaintiffs  in 
error. 

Jones  &  Jones;  and  R.  W.  Denton,  contra. 

By  the  Court. — Lumpkin,  J.  deUvering  the  opinion. 

This  is  the  second  time  this  case  has  been  before  this  Court. 
The  complaint  before  was  two-fold.  1st.  That  the  Court 
mistook  the  law  of  the  case  on  the  first  trial,  2d.  That  cerrain 
testimony  was  excluded  which  should  have  been  admitted. 

The  plaintiff  in  error,  then  and  now,  having  been  sustain- 
ed on  both  points,  the  cause  was  submitted  to  another  jury. 
On  the  late  trial,  all  the  caveators'  evidence  was  admitted 
and  the  law  charged  strongly  against  the  propounder  of 
the  will.  The  jury  found  for  the  will.  A  new  trial  hiving 
been  applied  for  and  refnsed,  a  reversal  is  sought  here,  upon 
the  grounds,  that  the  finding  is  contrary  to  evidence  and  the 
charge  of  the  Court. 

We  omit  any  notice  of  the  latter  'ground.  It  is  a  good 
ground,  if  the  Court  charged^  the  law  correctly,  and  the  ver- 
dict is  contrary  to  the  charge.  If  the  Court  charge  the  law 
wrong,  it  is  no  ground  for  a  new  trial,  that  the  verdict  is  con- 
trary to  the  chariiP.  It  is  suflicient  therefore  always  to  in- 
sist, that  the  verdict  is  contrary  to  law.  For  it  must  come  to 
this  test  at  last. 
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Was  the  verdict  so  strongly  and  decidedly  against  the  evi- 
dence as  to  constrain  tlie  Judge  who  heard  the  case,  to  grant 
a  new  trial  ?  And  to  refjuire  us,  to  reverse  his  judgment  for 
refusing  to  do  so  ? 

We  might  liave  found  differently,  had  we  been  of  the  ju- 
ry. If  the  presiding  Judge  had  granted  a  now  trial,  instead 
of  denying  it,  we  would  have  acquiesced  in  his  judgment. 
And  yet  we  do  not  feel  at  liberty  to  overrule  the  contrary 
conclusion  to  which  his  honor  has  come,  as  a  flagrant  abuse 
of  his  discretion.  If  the  Judge  who  heard  the  case  is  not 
dissatisfied  with  the  verdict,  it  should  be  a  strong,  yes,  an 
extraordinary  case,  to  justify  us  in  ordering  a  new  trial  over 
iis  head. 

It  is  conceded,  that  the  tostimony  was  fully  and  fairly  put 
'^Tcre  the  jury.     The  caveators  find  no  fault  with  the  charge, 
'^hcre  is  proof  enough  in  the  record  to  sustain  this  verdict, 
^^ould  it  not  be  assuming  too  much,  to  remand  this  cause, 
^^ith  a  view  to  coerce  the  jury  to  reject  the  will  ? 

The  law  of  the  case  is  fully  vindicated  in  the  late  opinion 

^f  this  Court;  and  is  not  impugned  by  the  authority  cited 

from  Hiilon  Tntsices  158,  and  17  Eugl  Law  fy  Eq.  Rep.  357. 

^t  Was  forcibly   submitted  to  the  jury  by  the  Circuit  Judge. 

^t  cannot  be  inferred  from  their  finding,  that  the  jury  have 

nxisapprehended  or  disregarded  it.     Young  Phillips,  the  tes- 

^tor,  wasat  the  house  of  the  witness,  Wynn,  several  months 

Wore  he  made   his  will.     He  was  certainly  free  from  all 

fear  of  his  guardian  on  that  occasion.     He  came  to  get  Wynn 

^oact  as  executor  of  his   will,  and  trustee  of  his  sister.    He 

llien  stated  that  ho  intended  to  give  his  sister  Leonora,  the 

legacies  which  he   did  leave  her  by  his  will,  mid  no  mort 

^f  his  estate. 

His  bounty  to  his  guardian,  though  liberal,  is  not  quite 
^  large  as  it  is  represented.  He  states  that  he  had  received 
property  and  money  from  him,  for  which  he  had  no  showing. 
He  therefore  directed  him  to  be  credited  with  §10,000.  This 
l<>ok8  large.  But  it  will  be  remembered  that  his  guardian 
vol-  xxvii. — 16 
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had  turned  over  to  him  at  one  time,  scveuieen  or  eight  M 
negroes,  wliich  ho  estimated  at  g  10,000,  and  which  are   ^^ 
tended  to  be  covered  by  this  credit. 

lie  directs  a  further  credit  to  be  allowed  him,  for  all  vou    .^ 
ers,  supported  by  tlie  s^nurclian^s  ajjidavit ;  and   for  all 
ccipts  not  alreiidy  returned  to  ihe  Ordinary,     There  is  »f        )| 
ing  necessarily  wronj^  in  this.     It  compt^ls  the  guardian 
account  witli  the  remaindermen,  at  the  death  of  the  gra    J/i 
parents  of  his  ward,  for  all  the  money  in  his  hands. 

Finally,  he  gives  him  commissions  (}n  all  his  receipts  siant 
disbursements.  This  is  what  we  as  lawyers  ollen  do,  in  .s^el- 
tlins:  estates,  whether  returns  have  been  regularly  niadc?^  or 
not.  He  makes  him  residuary  legatee,  until  the  death:*  oi 
his  grand-parents,  when  the  proi)erty  g0(\s  over  to  others. 

I  do  not  reA:r  to  these  facts  to  show,  that  the   verdict  v^'as 
right.     But  to  repel  the  inference,   that  the  jury  acted  un  tJer 
tlie  influence  of  some  undue  bias.     I  repeat,  that  as  a  whc?le. 
tlie  evidence  has  struck  nn3  dilFerently  from  what  it  did  t  *ie 
jury;  but  that  is  their  bu.>iness,  not  mine.     The  case  \^''3s 
faiily  left  to  them  upon  the  facts  and  the  law. 

Tiie  case  turned  after  all,  very  much  upon  the  credibility 
of  one  of  the  caveator's  witnesses,  Dr.  Lyons.     The   char- 
acter of  this  witness  and  the  credit  due  to  him  were  matters 
peculiarly  within  the  province  of  the  jury.     Include  the  tes- 
timony of  this  witness,  and  th'3  case  is   with  the   caveators. 
Exclude  it,  and   the  weight  is  perhaps  the  other  way.     We 
held  that   it  was  competent,    and   it  was   let  in.     But  we 
cannot  rule  that  the  jury  were  bound  to  believe  it,  whether 
discredited  in  any  of  the  usual  ways  or  not.     Counsel  for 
caveators,  say  they  lost  the  case  because  Dr.  Lyon  was  not 
believed.     We  cannot  help  that.     We  in   this  Court  labor 
under  a  great  disadvantage  in  weighing  the  testimony.     Men 
will  be  estimated  according  to  their  moral  worth.     And  tbey 
ought  to  be.     And  of  this,  the  Court  below  and  the  jury  are 
much  better  judges  than  we  can  be. 

Seeing  that  we  are  called  on  to  pass  upon  the  evidence  in 
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almost  every  case  brouj^lit  before  this  Court,  it  begins  to  be 
time  that  a  taritf  should  be  established,  by  which  it  can  be 
ascertained  how  many y?/>v;r.s  shall  go  to  make  a  Jut/i^e,  upon 
mere  questions  of  fact.  Or,  in  oiIi<.*r  words,  liow  many  ver- 
dicts shall  weigh  against  the  opinion  of  the  Court  ?  In  the 
rase  of  Mealing  fy  Pace,  to  wliich  this  has  been  attempted 
to  be  assimilated,  (21  Ga,  Reps,  4(1 1,)  neither  the  oouns(-l  nor 
the  jury  seem  to  have  understood  correctly,  tin;  legal  princi- 
ples involved  in  that  trial,  until  the  c.i.v;  went  bade  the  last 
time.  And  I  should  foci  mueh  more  inclined  to  overrule 
the  verdict  in  this  case,  were  there  nire  (juf'stions  of  legal 
science  concerned.  Hut  here  it  is  merely  a  deduction  from 
the  facts.  The  right  and  wrong  of  this  case,  and  all  cases 
like  it,  where  the  law  of  the  case  is  but  the  justice  of  it,  the 

common  mind  may  be  more  competent  to  decide  than  mine. 
Under  these  circumstcinccc!,  whether  my  judgment  is  with 

the  verdict  or  not,  I  do  not  feel  at  liberty  to  interfere. 

Judfi:ment  aflirmed. 

Judg-e  Bennitig  having  been  forincrly  of  counsel  in  this  case,  did  not  p^c^idc. 


Thomas  W.  Stanford,  endorsee,  plaintiff  in  error,  vs.  James 
M.  Phuet,  endorser,  defendant  in  error. 

[1.]  If  tho  point  bo  raado  and  insisted  upon,  the  statute  of  another  State,  can 
only  be  proven  in  our  Courl.s,  by  a  ceriined  »:opy. 

[2.]  A.  andB.  are  indebted  to  C.  at  ColunibuH,  Georiria.  who  agree  to  take  their 
note  with  D.  as  security,  who  resides  in  Alabama.  A  note  is  drawn  dated  a^ 
Columbus,  carried  by  the  nialerx^  to  D.,  who  endorses  it,  and  returns  it  to  one 
of  the  makerjs,  who  delivers  it  to  C.  at  Columbus. 

Uddf  That  the  endorsoment  is  a  Georgia  and  not  an  Ahibaraa  contract. 
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Assumpsit,  in  Miiscogee  Superior  Court.  Tried  before  s 
Judge  WouRiLL,  at  November  Term,  185S. 

Thomas!;. W.  Stanford  sued  out  bail  process  in  an  action  ofl 
assum[)sit,  against  James  M,  Pruet,  as  endorser  upon  a  prom-  - 
issory  note,  of  which  the  following  is  a  copy,  to-wit : 

Columbus,  April  16th,  1856. 
*'§300.     Three  months  after  date,  we  promise  to  pay  to^: 
James  M.  Pruet,  or  order,  three  hundred  dollars  for  valu 
received. 

(Signed,)  STRIPLING  k  ALLEV 

Endorsed,  ''Pay  T.  W.  Stanford  or  order." 

(Signed,)  JAMES  M.  PRUET." 

It  aji-peared  that  Stripling  and  Alley  being  indebted  to 
Stanford  of  Columbus,  Georgia,  three  hundred  dollars,  a 
balance  due  for  a  boiler  bought  by  them  of  him  in  Columbus^ 
Georgia,  made  the  note  sued  on,  and  procured  Pruet  to  en- 
dorse it  for  their  accommodation.  After  Pruet  endorsed  it, 
it  was  delivered  to  plaintiif.  The  makers  and  endorser,  at 
the  time  the  note  v/as  made  and  endorsed,  resided  in  and 
were  citizens  of  the  State  of  Alabama,  where  they  all  resided 
at  the  time  this  suit  was  brouirht. 

Defendant  pleaded  that  he  endorsed  said  note  in  the  State 
of  Alabama,  where  he  and  the  makers  resided,  and  that  by 
the  laws  of  that  State,  he  as  endorser  was  discharged  unless 
the  makers  were  sued  to  the  first  Court  after  the  note  be- 
came due,  and  a  return  o(  nulla  bona  on  the  execution  ;  and 
that  said  note  was  not  sued  on  within  that  period. 

Defendant  in  support  of  his  plea  proposed  to  read  in  evi- 
dence, from  a  book,  purporting  to  be  a  code  of  the  laws 
of  the  State  of  Alabama,  and  published  by  authority  of 
law,  so  much  thereof  as  showed  that  by  the  law  of  said 
State  an  endorser  of  a  note  not  payable  at  a  bank,  is 
not  liable  on  his  endorsement  unless  the  maker  of  the  note 
is  sued  to  the  first  Court  after  the  same  falls  due,  and  a  return 
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of  no  property  is  had  on  tiie  execuiioii.  To  tlio  rtiadingof 
"which,  plaintiff  objected,  on  tlio  ground  that  the  book  was 
not  evidence  of  what  the  law  of  ALsbania  was;  bur  that  it 
must  be  proved  by  a  witni'ss,  if  it  was  tlie  iinwriiini  law,  or 
ly  an  exemphfied  copy,  if  it  was  statute  law.  The  Court 
overruled  the  objection,  and  admitted  llif>  iiook  to  ho.  read  as 
evidence  of  what  was  the  law  r,[  {]i(]  Sfatr  of  Alahania,  and 
toihisrnlin^  plaintiff  exccpt^MJ. 

It  was  admitted  that  the  makers  and  Pii-Iorsor  of  ilie  note 

Uved  in  Earbonr  county,  Alabama,  at   the  date  thereof,  and 

have  residt?d    there  ever  since.     That  there  hn/1   been  two 

Courts  each  year  in  which   suit  might   have  \)i\cu  brought 

^/Jora 

"The  Court  charged  the  jury,  that  if  there  was  no  evidence, 
^'^Ci.t  at  the  time  defendant  endorsed  the  note,  it  was  the  un- 
"^l^standing  of  the  parties,  that  the  undertaking  of  deftutlant 
^«Ksto  be  performed  in  the  State  of  Georgia,  then  the  en- 
"^^^Tsement  will  be  deemed  an  Alabama  and  not  a  G(M>rgia 
^^^titract,  and  they  should  find  for  the  defendant. 

IBiit  if  from  the  proof,  it  appeared  that  the  undertaking  of 

tf^  c»  defendant  was  to  be   performed   in  Georgia,  though  the 

^^>lewas  made  and  endorsed  in  Alabama,  then  ilie  (Midorse- 

n:^entwill  be  held  a  Georgia  contract,  and   they  should  find 

fc^T-  the  plaintiff. 

"To  which  charge  plaintiff  excepted.     Plaintiif  then  retpics- 
^d  the  Court  to  charge  the  jury: 

1st.  That  if  they  believe  from   the  evidence   that  the  de- 
fendant endorsed  the  note  in  Alabama  for  the  acconimoda- 
^on  of  the  makers,  and  handed  the  same  bank  to  Alley,  one 
^f  the  firm,  who  brought  the  note  and  delivered  the  same 
^^  the  plaintiff  in  Columbus,  Georgin,  to  pay  a  dcbi  ihe  ma- 
*^ers  were  owing  plaintiff,  then  the  endorsement  is  a  G«'orgia 
Contract,  and  the  plaintiff  is.  entitled  to  recover. 

2d.  That  if  the  jury   believe  that  defV-ndant. endorsed  the 
^oteand  handed  it  to  the  makers,  and   that  Alley,  one  of 
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said  makers,  cleliverud  the   same  to  plaintiir  in  Columbus, 
Georgia,  that  then  tlie  phiintill'  is  entitled  to  recover. 

3d.  That  if  the  jury  beUeve  that  plaintilf  agreed  to  accept 
the  note  of  Striphng  &  Alley,  endorsed  by  a  person  residing 
in  the  Slate  of  Alabama,  and  tliey  made  the  note  sued  on, 
and  defendant  endorsed  it  in  the  Slate  of  Alabama,  and  de- 
livered the  same  to  one  of  the  makers,  who  took  it,  ilius  en- 
dorsed, and  delivered  it  to  the  plaintilf  in  Columbus,  Georgia, 
and  the  same  was  there  accepted  in  j^ayment  of  the  debt  of 
Stripling  &  Alley,  that  then  the  plaintiii'  is  entitled  to  re- 
cover. 

4th.  That  if  the  note  on  its  face  purports  to  have  been 
nade  in  Columbus,  and  if  so  purported  wlien  endorsed  by 
defendant,  and  for  the  benefit  of  the  makers,  and  thus  en 
dorsed,  was  delivered  to  Alley,  to  be  negotiated  in  Columbus, 
Georgia,  that  then  they  may  infer  that  it  was  intended  by 
the  defendant,  that  it  should  be  performed  and  executed  un- 
der the  laws  of  Georgia. 

Each  and  all  of  which  requests,  tlie  Court  refused  to  give 
in  charge,  and   plaintilf  excepted  and   tendered  his  bill  o 
exceptions,  assigning  as  error,  the  foregoing  rulings,  cHarges 
and  refusals  to  charge. 

Wellborn,  Joiikson  &  Sloan,  for  plaintiff  in  error. 

DouGUEiiTv;  and  Laws,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[I.]  Can  the  laws  of  another  State  be  proved  in  this,  by  a 
book  purporting  to  contain  those  laws,  and  to  be  published 
by  authority  of  the  other  State? 

It  is  conceded,  that  they  cannot  be  at  common  law;  but 
that  an  exemplified  copy  of  the  statute  must  be  produced. 
In  the  State  Courts,  there  is  a  conflict  of  practice  upon  this 
subject;  an  overwhelming  majority  adhering  to  the  common 
Jaw  rule.     It  would  be  a  great  convenience  to  admit  the  book 
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^s  evidence.  We  admit  their  reports,  without  questioning  thei 
^xithenticity.  And  we  often  form  our  judgment  upon  tlie  cita- 
tion of  State  statutes  in  these  reports.  Still,  I  am  not  prepared 
to  say,  that  we  are  authorized  to  depart  from  the  common  law 
I'^ile,  wiihout  legislation,  when  the  point  is  made  and  insisted 
tJpoii.  I  trust  the  Legislature  will  interpose  and  n*gulate  this 
tJiatter.  It  puts  parties  to  unnecessary  delay,  expense  and 
trovible,  and  for  no  conjpcnsating  benefit.  It  is  much  easier 
t*'*  this  age  of  sleight  of  hand, to  forge  the  exemplification  of 
^  statute,  than  to  palm  olf  a  spurious  book  upon  the  Courts- 
-A.nd  especially  should  this  courtesy  be  extended  to  our  next 
door  neighbor,  Alabama,  where  Cobb's  Digest  is  constantly 
^^ad  as  evidence  of  our  law,  without  objection. 

f  8.]  Is  the  endorsement  of  Pruet  an  Alabama  or  a  Geor- 
Si^X  contract?  The  note  was  for  a  debt  due  to  the  plaintiff, 
^  V"  Stripling  &  Alley.  He  resided  at  Columbus,  Georgia, 
^^'"liere  the  note  is  dated,  and  required  city  security.  Strip- 
^^  t:ig  &  Alley  refused  to  give  it,  but  promised  to  give  the  de- 
^^ndant,  Pruet.  Alley  took  the  note  to  Midway,  Barbour 
'^^unty,  Alabama,  where  Pruet  endorsed  it,  returned  it  to  Al- 
*^y,  oneof  the  makers,  who  delivered  it  to  the  plaintiff  at 
^oliimbus. 

Had  Alley  been  the  agent  of  Stanford,  to  get  the  endorse- 
ment, a  delivery  to  him  in  Alabama,  would  have  been  a  de- 
livery to  Stanford.     And  that  would  have  been  the  case  of 
H^tvy  fy  Cohcn^  (4  Ga.  Eep^s.    1,)  where   we  held  that  the 
deposit  of  the  note  in  the  post  office  at  Savannah^  was  a  de- 
livery to  the  plaintiff ///ere,  the  mail  being  the  common  agent 
of  the  contracting  parties  for  that  purpose.     In  Cox  vs.  Jid- 
ams,  2  Kelly y   158,  the  contract  of  endorsement  was   com- 
plete in  Alabama.     And  of  course  governed  by  the  laws  of 
that  Stata 

But  here,  Alley  was  not  representing  Stanford,  but  acted 
for  himself  and  Stripling.  He  was  not  bound  to  deliver  this 
note  at  all.  He  would  have  violated  no  obligation,  been 
guilty  of  no  breach  of  trust,  had  he  failed  or  refused  to  do 
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SO.  His  creditor  agreed  to  this  arrangement  provided  the 
debtor  would  make  it.  Still* he  might,  even  after  the  note 
was  endorsed  and  returned  to  him,  have  repented  or  changed 
his  mind;  and  adjusted  his  Hability  in  some  other  way.  It 
was  his  paper,  and  optional  with  him  to  deliver  or  withhold 
it.  The  contract  was  not  binding,  and  consequently  not 
consummated  until  the  deliver^"  of  the  note  to  Stanford  at 
Columbus.  This  being  so,  was  not  the  note,  made  and  en- 
dorsed at  Columbus,  and  therefore  to  be  considered  a  Geor- 
gia contract,  as  much  so  as  if  Pruet  had  actually  and  manu- 
ally endorsed  it  there,  or  wrote  his  name  in  blank,  to  be  fill- 
ed up  at  Columbus,  by  Alley,  his  agent  i^  We  think  so. 

Judgment  reversed  on  first  ground. 

Judge  McDonald,  on  account  of  illness,  did  not  preside  in  this  case. 


Robert  E.  Dixon,  administrator,  plaintiff  in  error,  vs.  Rich- 
ard R.  Cuyler,  administrator,  defendant  in  error. 

In  a  proccedinu:  to   foreclose  a  mortgage  on  real  c>inte,  it  is  competent  for  ihfcs 
mortgngor,   at  the  second  Term,  to  sliow  for  cause,  why  the  rule    absolute? 
should  not  be  granted,  that  the  morlgajje  debt  is  usurious,    that  it   is  founded 
upon  a  gaming  consideration,  or  that  it  was  contracted  to  compound  a  felo- 
ny, or  that  the  mortgage  was  given  under  duress,  or  ha."*  been  released,  or  to 
avail  himself  of  any  other  defence  which  goes  to  sh«)w  that  the  mortiragee  is 
not  ^' entitled'^  to  a  judgment  offoreclo'»ure,  or  that  tlie  amount  claimed  is  not 
due. 

The  administrator  of  the  mortgagee  is  entitled  li)f")reclo>e  at  lain  against  the 
administrator  of  the  mortgagor,  and  the  heir*  oftlio  mortgagor  are  not  neces- 
sary i)arties. 

Foreclosure  of  mortgage,  from  Muscog«^c  county.     Decis- 
ion by  Judge  Worrill,  at  November  Term,  1S5S. 

Richard  R.  Cuyler,  administrator  of  James  Holford,  dc- 
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ceased,  filed  his  petition  for  the  foreclosure  of  a  mortgage  of 
certain  real  estate,  execiitcci  by  Daniel  McDongald  to  said 
Holford.  Robert  E.  Dixon,  the  administrator  of  McDongald, 
was  made  the  party  defendant  in  and  to  the  petition  which 
was  returnable  to  November  Term,  18.58,  of  Muscogee  Supe- 
riorCourt,  at  which  Term  Dixon  appeared  and  demurred  to 
thepetitfon,  on  the  grounds: 

1st  That  the  petition  for  a  rule  nisi  showed  that  Holford 

Was  to  use  due  diligence  to  collect  the  bills,   the  payment  of 

which  McDougald    had   guaranteed,  and  that  said  petition 

showed  upon  its  face  that  Holford  had  not  used  due  diligence. 

2d.  That  Holford's  administrator  could  not  proceed  by 

Petition,  under  the  Act   of  1799,  to  foreclose  said  mortgage 

^$^\i\s\jy\xox\j  administrator  of  McDougald,   but  to  do  so, 

should  file  his  bill  in  chancery,  and  make  the  heirs  at  law  of 

•McDougald  parlies. 

After  argument,  the  Court  overruled  the  demurrer,  upon 
the  ground  U^at  the  same  was  premature,  that  not  being  the 
Proper  time  to  make  and  hear  said  demurrer.  To  which  de- 
^'sion  counsel  for  defendant  excepted, 

The  Court  then  granted  the  usual  rule  nisi,  and  defendant 
epted. 

•I^OHNSON  &  Sloax;  Ramsay  &  Caritiiers,  for  plaintiff  in 
r. 


liouGHERTr;  and  Cooper,  con/r^/. 

*y  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

'X'his  was  an  application   to  foreclose  a  mortgage  on  real 
te,  purporting  to  have  been  made  by  Daniel  McDougald, 
'^  His  lifetime,at  the  in*?tanceof  R.  R.  Cnyler,  administrator 
^  James  Holford, deceased.     Robert  Dixon,  the  administra- 
^^  of  McDougafd,  came  in  to  Court  and  demurred  to  the 
►lication  on  two  groundiJ. 
^8t  Because   the  mortgage  was  given  by  McDougald  to 
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secure  a  certain  guaranty  given  to  Holford  to  insure  the  col- 
lection of  a  deposit  made  by  him  in  the  Planters  and  Me- 
chanics Bank,  said  guaranty  imposing  due  diligence  on  Hol- 
ford to  collect  the  deposit,  and  the  record  showing  that  no 
such  diligence  had  been  used. 

2d.  Because  the  administrator  of  the  mortgagee  could  not 
foreclose  against  the  administrator  of  the  mortgagor  at  law. 
but  he  must  go  into  equity,  and  make  the  heirs  a  party.  The 
Court  overruled  the  demurrer,  upon  the  ground  that  it  was 
premature,  and  granted  the  rule  nisi. 

When  may  the  mortgagor  be  heard  against  the  proceed- 
ing of  foreclosure  ?  As  the  statute  requires  that  service  be 
made  of  the  rule  nisi,  after  it  is  taken,  either  personally  or 
by  publication,  the  appearance  in  this  case  wels  perhaps  pre- 
mature. I  am  not  so  well  satisfied  on  this  point.  Notice 
of  the  intention  to  apply  should,  by  law,  be  given  so  many 
days  before  Court,  or  the  mortgagor  served  with  a  copy  of 
the  petition,  as  in  other  suits.  It  were  better  every  way  if 
he  could  be  heard  at  the  first  Term.  Our  statute  prescribing 
the  mode  of  foreclosing  mortgages,  which  is  exceedingly  de- 
fective, does  not  seem  to  contemplate  this.  Construe  it  lit- 
erally, and  it  is  too  absurd  and  unreasonable  to  be  executed. 
It  would  be  an  unmitigated  curse.  It  says  nothing  about 
appearance  until  after  the  rule  absolute  is  granted,  the  prop- 
erty sold,  and  the  money  brought  into  Court;  and  indicates 
no  other  defence  then  but  payments  and  equitable  sets-off 
This  exposition,  however,  of  the  Act,  has  been  long  since 
exploded. 

It  has  been  usual  for  the  Courts  to  require  of  the  party  to 
make  out  a  prima  facie  case;  to  exhibit  with  his  petition 
the  evidence  of  indebtedness.  But  be  this  as  it  may,  what 
must  be  shown  before  the  mortgagee  is  entitled  to  his  rule 
absolute?  He  must  show  that  he  is  ^' entitled^^  to  foreclose 
That  is  the  language  of  the  Act.  And  also,  what  is  due  up- 
on the  mortgage.  It  follows,  of  course,  that  both  of  these 
matters  may  be  contested  by  the  mortgagor.     He  may  insist 
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that  the  mortgagee  is  no  fc?itifle(P'  to  foreclose  for  ihewholo 
or  any  part  of  his  claim ;  that,  in  truth,  tliere  is  nothing 
''due' oil  it. 

-And  this  he  may  do,     hy  what  appears  on  the  face  of 
^'le  papers,  or  by  j>leading  and  proving  that  the  note  is  usu- 
'ioiis,  (1  Ke/h/y  3V2,)  or   founded  upon  a  gaming  considera- 
tion, or  that  is  was  given  to  compoinid  a  felony,  or  was  co- 
^^ccdby  duress,  or  that  the  mortgage  has  been  released.     In 
showing  cause  against  the  rule,   he  may  avail  himself  of 
^Hese  and  all  other  meritorious  defences. 

Why  give  notice  at  all,  if  the  mortgagor  is  shut  out  from 
^Uy  defence  until  after  judgment  of  foreclosure  is  rendered 
Against  him  ?  There  is  enough  in  the  Act  to  justify  thisin- 
^rpretation.  It  is  one  taken  by  this  Court  the  first  year  af- 
^©rits  organization;  and  the  only  one  which  will  save  the 
statute  from  being  looked  upon  as  a  nuisance. 

2.  As  to  the  other  ground,  we  think  the  Court  construed 
the  Act  of  1799  correctly.  The  Legislature  having  given  a 
common  law  remedy  to  partition  lands,  foreclose  mortgages 
on  real  estate,  and  establish  lost  papers,  we  apprehend  equity 
has  lost  its  juiisdiction  over  these  subjects,  provided  the  rem- 
edy at  law  is  complete.  Suppose  a  bill  filed  for  any  of  the 
foregoing  purposes,  would  it  not  be  demurrable,  upon  the 
ground  thatthe  complainant  had  an  adequate  and  ample  rem- 
edy at  law?     We  think  so. 

If  there  be  special  circumstances,  recourse  may  still  be  had 
to  chancery.     We  see  no  reason  why  the  administrator  of 
the  mortgagee  should  not  apply  at  law  to  foreclose.     Nor  do 
^e  think  it  necessary  that  the  heirs  of  the  deceased  mortga- 
gor should  be  made  a  party.     The  administrator  represents 
the  estate  for  the  purpose  of  paying  just  debts,  and  resisting 
the  payment  of  all  improper  demands.     He  is  bound  by  the 
statute  to  pay  mortgages,  and  to  pay  this  mortgage,  provided 
it  be  foreclosed.     Is  he  not  the  proper  person  to  contest  its 
enforcement?    Heirs  at  law  may  maintain  ejectment  against 
a  wrong  doer.    And  they  may  make  partition  amongst  them- 
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selves  of  the  lands  of  their  ancestor.  But  if  these  lands  have 
to  be  applied  to  the  payment  of  debts,  the  administrator  is 
the  only  legal  representative  of  the  intestate  for  that  purpose. 
And  the  heirs  are  bound  by  his  acts. 

Judge  Benmnc;  having  been  formerly  of  counsel   in  this  case,  did  not  preside  . 


The  Southern  Bank  of  Georgia,  plaintiff*  in  error,  vs.  The 
Mechanics  Savings  Bank,  defendant  in  error. 

[l.J  Where  a  bank  is  sued,  an  appearance  ])y  the  bank  to  take  advantage  of 
an  important  privilege  secured  by  the  charier,  is  a  waiver  oi  any  irregularity 
in  the  service  of  the  writ. 

[2.]  Where  a  bill  of  exchange  or  draft  is  endorsed  in  full  by  \hc  payees,  suit 
cannot  be  maintained  in  tlie  name  of  the  payees,  while  the  en<lorsenient 
stands. 

[3.]  Where  two  sets  of  notarial  prote>ls  upon  the  same  bill,  aro  filed  under  the 
actof  1S3»5,  bulh  are  entitled  to  be  read  without  further  proof  by  the  Xolary. 

[4.]  Under  the  17th  section  of  the  charter  of  the  Soulhern  Hank  of  Georgia,  no 
action  can  be  brought  againj^t  said  bank  under  .••aid  charier,  until  special  de- 
mand is  made  of  the  debt  or  djie  claimed  by  the  creditor. 

Assumpsit,  in  Decatur  Superior  Court.  Tried  before  Judge 
Allen,  October  Term,  1S5S. 

This  was  an  action  of  assumpsit  brought  by  the  Mechan- 
ics Savings  Bank  against  the  Southern  Bank  of  Georgia,  on 
three  bills  of  exchange,  of  which  the  following  are  copies: 

"SouTHKUN  Bank  oi' Georgia, 

BainbridiTo.  Aiic^iist  30!li,  KSoT. 

$3000.     Sixty  days  after  dat«^  pay  to  ti^ie  ord.^r  of  S.  B. 

Williams,  Cashier,  at  Nassau   Bank,  New  York   City,  three 

thousand  dollars. 

H.  H.  HUBBARD,  Cash'r." 

To  Cashier  of  DandridgeBank,  Dandridge,Tenn.,No.  309/' 
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"Endorsed.    "Pay  to  Geo.  VV.  Diier,  Cashier,  or  order. 

S.  B.  WILLIAMS,  Cash'r." 
"Words  written  across  the  face,  "  acccepled, 

WM.  A.  liRYAX,  Cash'r.^' 

**  Southern  Bank  of  Georgia. 

Bainbridge,  July  22d,  1857. 
S3000.    Ninety  days  after  date  pay  to  the  order  of  S.  B 
"  illiams,  Cashier,  (acceptance  waived)  three  thousand  dol- 
^^^s.  N.  L.  CLOUD,  Pres. 

To  Bank  of  the  Republic,  New  York  City,  No.  3'iQj'^ 
Endorsed.   "Pay  to  Jno.  R.  Kearney, Assistant  Cashier, or 
^^•der.  S.  B.  WILLL\MS,  CashV 

"Southern  Bank  of  Georgia, 

Bainbridge,  July  1st,  1857. 

83000.     Ninety  days  after  date  pay  to  the  order  of  S.  B. 
^^illiams,  Cashier,  (acceptance  waived)  three  thousand  dol- 
lars. N.  L.  CLOUD,  Pres. 
To  Bank  of  Republic,  New  York  City,  No.  308." 
Endorsed.    "  Pay  Jno.  R.  Kearney,  Assistant  Cashier,  or 
order.                                         S.  B.  WILLIAMS,  Cash'r." 

Service  was  acknowledged  in  the  usual  form,  and  process 
'Waived  on  the  orignal  declaration  by  R,  W.  Hubbard.  At 
the  appearance  Term,  an  affidavit,  of  which  the  following  is 
a  copy,  was  sworn  to  in  open  Court. 

*'  Geobgia,  Decatur  Superior  Court, 

Mechanics  Savings  Bank,    "j 

vs.  V  April  Term,  1858. 

The  Southern  Bank  of  Georgia,   j 

Appeared  in  open  Court,  Rufus  W.  Hubbard,  Cashier  of 
the  Southern  Bank  of  Georgia,  who  being  duly  sworn,  says 
that  the  Southern  Bank  of  Georgia  has  a  substantial  defence 
to  the  suit  against  it  by  the  Mechanics  Savings  Bank ;  and 
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that  the  Soulhern  Bank  of  Georgia,  is  less  prepared  for   trial, 
than  it  will  be  at  the  next  Term  of  this  Court. 

(Signed.)  R.  W.  HUBBARD,  Cash  'r. 

Sworn  to  in  open  Court,  this  28th  Apcil,  IS5S. 

LUKE  MANN,  Cl'k,  S.  C?- 


Upon  the  foregoing  afTitlavit,  the  Court  continued  the  ca^l  ^^ 
until  the  iiPxtTerni.when  defendant  filed  his  plea,  denyingt^^^T 
R.  W.  Hubbard  was  Cashier  of  the  Bank,  or  that  he  had  a>^^j 
thority  to  acknowledge  service  or  waive  process  as  aforesai  ^^ 
The  Court,  on  motion,  ordered  this  plea  to  be  stricken, b^ 
cause  it  was  not  verified  by  aflidavit. 

Plaintiff  having  tendered  in  evidence,   the  bills   of  ex-^ 
change,  and  certain  papers  purporting  to  be  notarial  protests,  -e-^ 
defendants  counsel  objected  to    the  protests,  on  the  ground,    ' 
that  they  did   not  show  the  non-payment  of  the  bills,  nor 
that  the  defendant  had  notice  of  the  dishonor  of  the  same. 
Counsel  for  plaintilFs,  then   tendered  in  evidence,  as  notarial 
protests  of  said  bills,  other  papers  not  attached  to  them,  but 
which  did  show  the  non-payment  of  the  bills,  and  that  no- 
tice of  the  dishonor  had  been  properly  given.     Counsel  for 
defendant  objected  to  the  introduction  of  the  last  mentioned 
papers,  "because  they  contained  notarial  acts,  subsequent  to 
the  original  protests."     The  Court   overruled  the  objection, 
and  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  nine  thousand  dollars,  with  interest  and  costs  of 
suit,  and  five  per  cent,  damages. 

Defendants  counsel  moved  for  a  new  trial,  on  the  follow- 
ing grounds  : 

1st.  Because  R.  W.  Hubbard,  who  acknowledged  service, 
and  waived  j)rocess,  had  no  authority  so  to  do ;  and  the  Court 
erred  in  not  dismissing  the  case,  on  motion,  for  want  of  ser- 
vice. 

2d.  Because  the  Court  refused  to  hear  the  issue  tendered 
by  said  bank,  denying  the  authority  of  said  R.  W.  Hubbard 
to  acknowledge  service,  and  waive  process. 
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3d.  Because  plahiiiir  sliowed  no  litlc  in  himself,  to  said 
l>ills  of  exchange. 

4th.  Because  the  plaintiff  had  neither  alleged  in  his  dec- 
laration, nor  proven  on  the  trial,  that  any  demand  had  hcen 
.nade  on  the  bank,  for  the  payment  of  said  bills,  before  suit 
^vas  brought  on  the  same. 

5lh.  Because  the  Court  erred  in  allowing  the  second  set  of 
protests  to  go  to  the  jury,  as  evidenr-o  of  notice  of  the  dishon- 
or of  the  bills. 

6th.  Because  the  Court  erred  in  allowing  the  bills  of  ex- 
change, and  notarial  protests  to  go  to  the  jury,  as  evidence 
of  indebtedness  of  defendant  to  the  plaintiff. 

7th.  Because  the  Court  erred  in  its  charirc  to  the  jurv? 
that  theplainiilf  was  entitled  to  five  per  cent,  damages,  if  the 
bills  were  returned  protested  for  non-payment,  there  being  no 
allegation  of  damages  in  plainlilf's  declaration. 

8th.  Because  the  verdict  is  contrary  to  law,  in  this,  that  it 
finds  for  the  plaintiff,  the  principal  debt,  with  five  per  cent, 
damages,  when  the  verdict  for  damages  should  have  been 
added  to  the  principal,  and  the  whole  found  in  bulk  as  prin- 
cipal. 

The  Court  refused  to  grant  the  new  trial,  and  defendant,  by 
counsel,  excepted. 

Law  &  Sims,  for  plaintiff  in  error. 

Cole,  'contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Ought  the  Court  to  have  sustained  the^motion  to  dismiss 
this  case  ? 

[l.]  The  first  ground  taken  in  the   motion,  was,  that  R. 

W.  Hubbard,  who  acknowledged  service  and  waived  process 

Upon  the  writ,  was  not  at  the  time,  nor  since,  an  officer  of  the 

Southern  Bank  of  Georgia,  and  had  no  authority  to  make 

Said  acknowledgment  and  waiver,  or  to  bind  the  said  bank^ 
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nor  did  he  undertake,  by  signing  his  name  as  President, 
Cashier,  or  other  officer  of  said  bank,  to  waive  service  or 
process. 

A  sufficient  reply  to  this  objection  is,  that  the  President  of 
the  bank  came  into  Court  at  the  appearance  Term,  and  made 
oath,  under  the  17lh  section  of  the  charter,  that  the  bank  had 
a  substantial  defence  to  the  suit,  and  that  said  bank  was  less 
prepared  for  trial,  than  it  v.'ould  be  at  the  next  Term;  and 
thus  the  trial  was  postponed  for  six  months.  The  plaintiff 
being  entitled, under  the  charter,  to  take  judgment  at  the  first 
Term,  unless  this  aliidavit  was  made.  It  is  immaterial,  there- 
fore, whether  Hubbard  had  authority  to  do  what  he  did  or 
not,  this  appearance  ratified  his  act. 

[2.]  The  second  ground  taken  to  dismiss  the  case,  was, 
that  the  plaintiff  had  not  shown  any  title  in  himself,  to  the  bills 
of  exchange  sued  on,  or  any  authority  to  sue  said  bills  in 
the  name  of  the  plaintiffs.  Neither  was  there  any  averment 
in  the  plaintiffs  declaration  of  the  transfer  of  said  bills  by  the 
payee  to  the  plaintiff. 

The  papers  sued  on,  in  this  case,  could  not  be  transferred 
by  delivery,  but  by  endorsement  only ;  and  they  are  endors- 
ed in  full ;  and  these  endorsements  prove  title  out  of  the 
plaintiff.  It  is  said,  that  it  was  a  mere  inadvertence  that 
the  endorsements  were  not  stricken  out,' having  been  put 
there,  merely  for  the  convenience  of  collecting  these  bills. 
This  may  be  so ;  and  probably  is.  And  yet  it  is  rather 
unaccountable,  that  when  the  objection  was  made  in  the 
Court  below,  to  the  plaintiff's  right  to  maintain  this  action, 
thus  calling  the  attention,  of  coursf>,  specially  to  this  point, 
the  endorsement  was  suffered  to  remain. 

The  Court,  we  think,  erred  in  overruling  this  ground. 

[3]  The  defendants  counsel  tendered  an  issue,  and  offered 
to  prove  that  R.  W.  Hubbard  had  no  authority  to  bind 
the  bank  by  his  acknowledgment  of  service  and  waiver 
of  notice.  This  application  was  disallowed  by  the  Court, 
because  it  was  not  sworn  to.     Perhaps  the  Court  was  techni- 
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cally  right,  in  as  much  as  it  was  a'dilatory  proceeding.  But 
the  Court  was  right  for  another  reason.  Conceding  the  want 
0?  authority  in  Hubbard,  still,  the  defendant  coming  in  and 
pleading  to  the  action,  was  estopped  from  denying  the  suffi- 
ciency of  the  service. 

Another  question  raised  in  tlie  record  is,  as  to  the  admissi- 

liilityof  the  notarial  protests.     There  were  duplicate  papers. 

Those  accompanying  the  bills,  and  which  counsel  in  argu- 

JJient  calls  the  orignals,  did  not  state  that  notice  was  given 

of  the  dishonor  of  the  bills.    This  objection  having  been 

fiiade,  another  set  were  oflered  in  proof,  containing  this  state- 

^^nt    All  of  these  papers  had  been  filed  in  accordance  with 

f'le  Act  of  1836  ;  Cobb,  273.     Defendant's  counsel  contended 

^n  the  Court  below,  and  insists  here,  that  the  latter  set  should 

hare  been  proven  by  the  Notary,  so  that  he  might  have  an 

opportunity  of  cross-examining  him. 

I  ivould  simply  suggest,  that  he  would  have  made  nothing 
by  it  When  was  any  evidence  ever  elicited  from  a  Notary 
I'^bUcormerchant's  stvearing  clerk,  hurtful  to  their  employ- 
ers ? 

The  Act  of  1S36,  is  very  comprehensive,  and  we  think, 
justified  the  Judge  in  admitting  the  testimony.     Neither  set 
are  dated.     It  is  only  conjectural,  therefore,  that  the  set  at- 
tached to   the  bills  are  the  originals,  as  they  have   been 
termed.    The   explanation  of  this  matter,  is  no  doubt  this. 
It  is  only  under  our  law,  that  these  protests,  by  being  filed, 
ate   made  evidence.     It  is  not  so  in   New  York.     The  first 
set  Were  made  out  in  conformity  with  the  custom  in  New 
York.    But  the  omission,  as  to  notice,  being  discovered,  the 
second  set  were  amended   in  that  particular.     Both  were 
ni^de  out,  from  a  memorandum  book,  kept  by  the  Notary 
f^*"  that  purpose. 

C"^.]  The  plaintifls  having  closed,  the  defendant  moved  that 
l'^®  case  be  non-suited,  on  the  ground,  amongst  others,  that 
^^  ^as  not  averred  or  proven,  that  a  demand  had  been  made 
^^  ^he  bank  before  suit  had  been  brought    We  hold  that 
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this  was  necessary.  By'the  17th  section  of  the  charter  of 
the  Southern  Bank  of  Georgia,  it  is  provided,  that  *' If  said 
bank  shall  at  any  time  fail,  or  refuse  to  redeem  any  of  its  notes 
on  demandy  or  pay  any  other  of  its  debts,  when  due,  and 
payment  demanded^  it  shall  be  lawful  for  the  holders  of  such 
bills,  or  creditors  of  said  bank  as  aforesaid,  immediately  to 
bring  suit  against  said  bank  for  the  recovery  of  the  same; 
and  there  shall  be  judgment  against  said  bank,  at  the  first 
Term  of  the  Court  to  which  said  suits  are  returnable,  unless 
the  President  and  Cashier  of  said  bank,  will  swear  that  the 
bank  has  a  substantial  defence  to  said  suit,  and  that  said 
bank  is  less  prepared  for  trial  than  it  will  be  at  the  next  Term 
of  said  Court;  and  when  judgment  shall  be  rendered  against 
said  bank,  execution  shall  issue  against  the  property  of  the 
stockholders,  which  execution,shall  first  be  levied  on  the  prop- 
erty of  the  bank ;  but  if  no  property  of  the  bank  can  be  found, 
the  sheriff  shall  make  an  entry  on  the  execution  to  that  efl'ect ; 
and  it  shall  be  his  duty  forthwith  to  levy  said  execution 
upon  the  individual  property  of  any  of  the  stockholders,  and 
so  proceed  until  said  execution  is  satisfied."  Pamphlet  Jicts, 
1855,  1856,  p.  95. 

In  as  much  as  the  bill  holder  or  creditor  was  entitled  by  the 
charter  to  get  his  judgment  at  the  first  Term  to  which  his 
action  was  brought,  it  was  re?isonable  and  right  that  he 
should  be  required  to  demand  the  payment  of  his  debt  be- 
fore suit.     The  act  is  clear  and  imperative  upon  this  point 

To  obviate  this  objection,  it  is  suggested  by  counsel,  that 
this  is  an  action  at  common  law,  and  not  brought  under  the 
charter.  We  will  not  stop  to  consider  whether  the  bank  can 
be  sued  in  any  other  way.  Perhaps  it  may  be  ;  and  the  remedy 
therein  given  is  cumulative  only.  The  question  is,  how  was 
this  suit  brought?  If  not  under  the  charter,  why  was  the 
defendant  forced  to  come  into  Court  at  the  appearance  Term, 
and  make  the  showing  required  by  the  charter,  to  enable  him 
to  prevent  a  judgment  at  the  first  Term  ?  That  was  the  ap- 
propriate time  for  the  disclaimer  to  be  made,  that  the  pro- 
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ceeding  was  not  under  the  charter.  Is  not  that  very  affida- 
vit, there  filed,  relied  on  by  the  plaintiff,  and  properly,  as  a 
ratification  of  the  acknowledgment  of  service  .and  waiver  of 
notice  by  Hubbard?  But  if  this  writ  was  at  common  law, 
this  showing  was  a  nullity,  and  the  plaintiff  could  derive  no 
benefit  from  it. 

Counsel  refer  to  the  form  of  the  judgment  rendered  in  this 
case,  to  show  that  this  was  not  understood  to  be  a  proceeding 
under  the  charter.  What  is  it?  A  generaljudgment  against  the 
bank  only,  and  not  against  the  stockholders.  An  examina- 
tion of  the  17th  section,  which  I  have  quoted  at  length,  will 
show,  that  the  judgment  is  in  strict  conformity  with  the  stat- 
ute, and  could  not  have  been  entered  up  otherwise  than  as 
it  is.  How  the  stockholders  are  to  be  charged  in  execution 
upon  this  judgment,  it  is  not  for  us  to  say.  It  may  be  by 
scire  facias  \  but  sufficient  unto  the  day  is  the  evil  thereof. 
We  have  had  trouble  enough  in  times  past,  to  expound  these 
bank  charters,  and  should  our  lives  be  spared,  we  need  not 
expect  exemption  in  time  to  come. 

This  suit,  then,  having  been  brought  under  the  charter,  and 
no  special  demand  having  been  alleged  or  proved,  a  non-suit 
should  have  been  awarded  in  the  case. 

Judgment  reversed. 

McDoifALD,  J.  absent. 


WMAN  McBAiN,and  otTiers,  caveators,  plaintiffs  in  error,  vs. 
Elizabeth  Wimbish,  propounder  defendant  in^error. 

^^^^rt  testamentary  should  be  granted  ia  the  county  of  the  testator's  residence, 
*^  the  time  of  bis  death. 
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Caveat  10   will,  from   Schley  county.   Tried  before  Jii(J;§e 
WouRiLL,  at  AiiLjUst  Term,  1S5S. 

Elizabeth  Wimbish,  the  widow  and  executrix  of  Willia-  -^ 
Wimbish,  deceased,  propounded  his  will  for  probate  in  %c^^ 
emu  form  before  the  Ordinary  of  Sumter  county.     The  qjsl^^ 


was,  by  consent,  transferred  to   the  appeal   in  the   Superic^        ^ 
Court   of  said  county.     Pending  tlie  appeal,  Schley  coiiut^ 
was  created,  and  the  case  transferred  to  that  county. 

Upon  the  case  coming  up  for  trial  in  the  Superior  Court  of^ 
Schley  county,  counsel  for  caveators  moved  to  dismiss  the 
case,  and   that  it  be  returned  to  the  Superior  Court  of  Sum- 
ter countv,  on  the  crounds,  that  caveators  were  residents  of 
Sumter  county, and  that  the  testator  died  in  that  county;  his 
residence  being  in  that  part  of  the  county,  which  waTs  after- 
v/ardscutoifand  formed  a  part  ofthe  new  county  of  Schley,and 
the  application  for  probate  was  made  to  the  Ordinary  of  Sum- 
ter count}'-,  and  the  appeal  taken  to  the  Superior  Court  of  that 
county,  before  the  creation  of  Schley  county. 

The  Court  below  overruled  the  motion,  and  counsel  for 
caveators  excepted. 

The  cause  proceeded  and  the  jury  found  for  the  will. 

Whereupon,  counsel  for  caveators  tendered  their  bill  of  ex- 
ceptions, assigning  as  error  the  decision  above  excepted  to. 

McCay  &  Hawkins,  for  plaintilis  in  error. 

Scarborough;  Blanford^&  Crawford,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  only  question  argued  in  this  case,  and  upon  which 
the  judgment  of  this  Court  is  invoked  is,  in  what  county  the 
will  of  a  testator  should  be  proven,  and  letters  testamentary 
should  issue  ? 

The  testator  resided  at  the  time  of  his  death  in  tliat  part  of 
Sumter   county,  which  has  been  cut  off  into  Schley.     The 
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will  was  propouuded  for  probate  in  Surntor;  a  caveat  was 
entered  and  an  appeal  taken  by  consent  from  the  Ordinary 
to  the  Superior  Court.  At  this  stage  of  the  case,  a  division 
of  the  county  took  place,  and  the  record  of  this  case  with 
that  of  others,  was  transferred  from  Snnitcr  to  Schley. 

There  is  nothing  in   the  Act  of   18.37,  creating  this   now 
county,  which  controls  this  matter.     Vv^hat  is  more,  iluve  is 
no  express  law  upon  the  subject.     If  there  be,  it  has  escaped 
my  search.     The  practice  has  been  to  maize  probate  of  wills 
and  grant  letters  testamentary  in  the  county  where  the  testa- 
tor resided  at  the  time  of  his  death.     Letters  of  administra- 
tion must  be  granted  in  the  county  where  the  intestate  resi- 
ded at  the  time  of  his  death,  and  no  where  else.     Cobh^  2SCi, 
Doubts  had  arisen  as  to   where   letters  of  administration 
should  be  granted,  and  some  confusion   resulted,  as  the  in- 
testate might  have  bona  notahilia  in  dilferent  counties.  None 
existed  as  to  testators,  the  practice  liaving  been  uniform,  as  1 
have  stated.     Hence,  they   were  not  included  in  this  Act. 
They  come  within  its  spirit. 

By  the  act  of  1838,   Cohb^  285,   where  a  testator  dies  out 

^^tlie  county  of  his  residence,  his  will  may  be  proven  in  ihe 

bounty  where  he  dies,  provided,  any  of  the   witnesses   live 

there.     But  the  will  and  probate  are  to  be  transmitted,  says 

"®  statute,  to  the   county  where  letters  testamentary  issue, 

^*^hout  specifying  what  county.     The  implication  is  irresis- 

1^'^,  however,  in  favor  of  the  county  of  his  residence  at  the 

^'^e   of  the  testator's  death.     If  the  probate  is  to  be  sent  to 

^^rne  other  county,  to  what  other  excei)t  to  that  of  the  dece- 

^^H's  residence?     The  exceptional  cases  provided  for  in  this 

^^   establishes  the  general  rule.     And  even  this  only  ex- 

^^*ds  to  the  probate  of  the  will,  and  no  further, 

Other  reasons  misarht  beassii^nrd  to  sustain  the  decision  of 
tK 

^  Circuit  Court.     We  see  no  law  for  revevsinj?  it. 

Judgment  airirnied. 


262  SUPREME  COURT  OF  GEORGIA. 

Waddel  vs.  The  Slate. 


Jacob  Waddel,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

In  cases  of  vagrancy  where  the  evidence  is  suflicieni  to  authorize  the.  grand 
jury  to  present  the  accused,  and  the  traverse  jury  to  convict  him  of  the  of* 
fence,  and  the  presiding  Judge  refuses  a  new  trial,  this  Court  will  not  inter- 
fere. 

Vagrancy,  from  Marion  county.  Tried  before  Judge  Wor- 
RiLL,  at  September  Term,  185S. 

Jacob  Waddel  of  the  county  of  Marion,  was  indicted  for 
vagrancy  and  convicted.  He  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence.  The 
Court  refused  the  motion,  and  counsel  for  defendant  excepted. 

Blandford  &  Crawford,  for  plaintiff  in  error. 

Sol.  Gen.  Oliver,  represented  by  W.  D.  Elam,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  defendant  having  been  convicted  of  vagrancy  in  the 
county  of  Marion,  applied  in  the  Court  below  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence. And  the  motion  being  refused,  he  brings  up  his  case 
by  writ  of  error,  to  this  Court. 

I  was  never  more  impressed  with  the  folly  of  sticking  to 
forms, than  when  reading  the  presentment  of  the  grand  jury 
in  this  case.  Jacob  is  accused  of  having  with  force  and  arms, 
&c.,  doing  what?  Knocking  some  one  down?  No,  but  with 
force  and  arms,  doing  nothing;  strolling  about  in  idleness. 
He  is  not  indicted  for  being  a  know-\\o\hm%^  but  a  c^o-noth- 
ing.  The  offence  itself  is  somewhat  anomalous.  Every 
other  in  the  code  charges  the  defendant  with  doing  some- 
thing.    This,  for  doing  nothing. 

Is  the  offence  sufficiently  sustained  by  the  proof?  The  grand 
jury  presented  Jacob,  and  the   traverse  jury  convicted  him 
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Upon  the  testimony,  notwithstanding,  Jacob  was  seen  plough- 
ing a  potato  patch,  and  doing  some  other  small  jobs,  within 
tlie  last  two  years.  His  fancy  seems  to  have  been  mostly 
to  walk  the  high-ways.  The  case  is  not  a  very  strong  one, 
still  there  was  proof  enough  to  warrant  a  conviction.  And 
the  jury  are  peculiarly  the  judges  of  the  proof. 

So  Jacob  will  have  to  go  to  work ;  and  not  only  to  work, 
but  to  hard  work.  So  says  the  code.  We  fear  this  will  go 
hard  with  Jacob  at  first.  It  will  be  a  great  change  in  his 
habits.  Might  not  the  law,  in  this  humanitarian  age,  have 
condemed  the  vagrant  the  first  year,  to  work  only;  and  the 
second  year  to  hard  work  ?  Ought  not  a  portion  of  the  va- 
grant's hard  earning,  to  be  appropriated  to  his  family,  provid- 
ed he  have  one  ? 

I  am  quite  satisfied  that  a  large  portion  of  the  population 
of  our  towns,  could  be  convicted  upon  stronger  proof  than 
thia.  It  is  time, perhaps,  to  give  them  a  scare;  to  admonish 
them  of  the  old  adage,  that  a  bird  that  can  sing,  and  wont 
^^>^gy  must  be  made  to  sing.  That  able-bodied  man  must  not 
cumber  the  ground,  living  on  the  sweat  of  other  men's  toil. 
'Why  stand  ye  here  all  the  day  idle?"  is  a  question  which 
Ae  master  of  the  vineyard  propounds,  and  which  the  penal 
code  will  have  answered. 

Judgment  affirmed. 


^^^Y  J.  Lamar,  plaintiff  in  error,  vs.  Thomas  P.  Cottle 
and  Abner  Burnam,  defendants  in  error. 

^("e  an  action  is  brought  against  the  maker  and  endorser  of  a  promissory 

^^  residing  in  different   counties,  and  the  writ  has  been   regularly  filed, 

^^<1  out  and  served  on  the  non-resident  defendant,  leave  may  be  granted  to 

^Ttsct  service  on  the  resident  defendant.    And  after  both  defendants  have 
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appeared  and  filed  a  meritorious  defence,  and  ihe  case  is  ou  the  appeal,  i:  is 
too  late  to  ohject  to  any  irre^^ularily  in  tlie  proceedmi;,  even  if  any  such  exist- 
ed. 

Assumpsit,  from  Schley  county.     Decision  by  Judge  Won- 
RILL,  at  August  Term,  ISoS. 

This  was  an  action   brought  in  Sumter  county,  by  Henn— 
J,  Lamar,  against   Thomas  P.  Cottle  of  Sumter  county,  as?rrr=r 
maker,  and  Abner  Burnam  of  Houston  county,  as  endorser., 
of  a  promissory  note. 

The  writ  issued  29th  January,  1S56.     The  Sheriff  of  Sum- 
ter county  returned  "the  defendant  Thomas  P.  Cottle  not  tc: 
be  found  in  the  county.     This  22d  February,  1S56."     Bur- 
nam was  served  by  the  Sheriff  of  Houston  county,  4th  Feb- 
ruary, 1856. 

Afterwards,  at  a  subsequent  Term  of  the  Court,  it  was,  on 
motion  of  counsel,  "  Ordered,  that  plaintiff  have  leave  tc 
withdraw  the  original  declaration  to  perfect  service  upon  th< 
said  Thomas  P.  Cottle,  and  that  the  Clerk  of  this  Court  d< 
make  out  a  copy  of  said  writ,  and  the  Sheriff  be  required 
serve  said  copy  upon  said  Thomas  P.  Cottle,  at  least  twenty^ 
days  before  the  next  Term  of  this  Court."  The  Sheriff  re — 
turned  that  he  had  personally  served  Thomas  P.  Cottle,  19lhi- 
February,  1857.  At  September  Term,  1857,  Cottle  and  Bur- 
nam both  filed  issuable  pleas,  and  the  case  was  transferred 
to  the  appeal  by  consent;  and  Cottle  residing  in  that  portio^i. 
of  Sumter  county  embraced  and  cut  off  into  the  new  county* 
of  Schley,  the  case  v/as  afterwards  by  order  of  Court  trans- 
ferred to  that  county. 

The  case  coming  on  for  trial  in  Schley  Superior  Courts 
counsel  for  Burnam,  moved  to  dismiss  the  case  as  to  him 
upon  the  ground  that  the  return  of  non  est  inventus  by  x\v< 
Sheriff  of  Sumter  county,  as  to  Cottle,  prevented  the  juris 
diction  of  the  Court  from  attaching  as  to  him,  Burnam. 

The  Court  sustained  the  motion  and  dismissed  the  case  &  ^^^ 
to  Burnam, 
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Cocnvel  for  Cottle  moved  that  it  be  dismissed  as  to  him, 
pon  the  ground  that  the  order  giving  further  time  to  perfeci 
^rvice  on  him,  was  null  and  void.     The  Court  also  granted 
is  motion,  and  dismissed  the  case  as  to  Cottle. 
To  which  decisions  counsel  for  plaintiff  excepted. 

Hunter  &  Ells;  Stubbs  &  Hill,  for  plaintiff  in  error. 

McCay  &  Hawkins  ;  and  Scarborough,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

The  writ  in  this  case,  was  regularly  sued  out  and  return- 
ed. This  was  the  commencement  of  the  suit,  and  gave  the 
Court  jurisdiction.  The  Sheriff  returned,  that  one  of  the 
defendants  was  not  to  he  found,  although  in  point  of  fact,  he 
lived  in  the  county,  which  fact  was  offered  to  be  proved ; 
and  was,  I  believe,  a  member  of  the  Legislature  from  that 
county,  at  the  time.  Time  was  asked  for  and  allowed  to 
serve  him,  which  was  done,  in  the  county.  The  case  was 
delayed,  but  did  not  abate.  Both  defendants  came  in  and 
filed  meritorious  pleas.  And  yet  after  all  this,  the  action  was 
dismissed.  This  case  does  not  fall  within  any  of  the  pro- 
visions of  the  8th  section  of  the  Judiciary  Act  of  1799,  pre- 
scribing certain  things  to  be  done,  and  declaring  the  whole 
proceeding  void,  provided  they  are  not  complied  with.  A 
hard  case  of  this  sort  has  occurred  during  the  present  Term. 
One  may  well  doubt  the  propriety  of  the  construction  origin- 
ally put  upon  that  Act.  But  it  is  too  late  to  correct  it,  except 
by  legislation,  which  has  been  partially  done. 

Under  the  11th  section  of  the  Judiciary  Act  of  1799,  giv- 
ing the  right  to  sue  co-obligors  and  joint  promissors  in 
the  same  action,  though  living  in  ditlerent  counties,  it  often 
happens  that  the  non-resident  defendant  cannot  be  served  in 
time.     And  leave  is  always  granted  to  perfect  service.     Why 
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should  not  the  converse  of  the  proposition  be  true ;  that  is, 
where  the  resident  defendant  is  not  served  ? 

The  fact  that  the  parties  have  pleaded  to  the  action  helps 
the  case.  And  the  Act  of  1818,  if  rightfully  interpreted, 
would  save  the  case,  as  it  would  have  done  scores  of  cases 
heretofore. 

Judgment  reversed. 


Jesse  Robson,  plaintiff  in  error,  vs.  Elizabeth   Jones,  de- 
fendant in  error. 

[1.]  When  a  man  marries  a  wife  entitled  to  an  estate  from  her  former  hnsband, 
which  be  receives  and  promises  to  hold  in  common  with  that  coming  to  her 
daughter,  of  whom  he  is  guardian,  and  at  the  maturity  of  his  ward,  settle  the 
same  upon  his  wife,  said  contract  is  valid;  and  the  fact  of  bis  holding  the 
possession  of  the  undivided  property  under  such  circumstances,  will  not  be 
a  reduction  of  it  to  possession,  by  him  as  husband:  further  the  wife  is  en- 
titled to  the  same  by  survivorship,  at  the  death  of  her  husband ;  and  a  Coart 
of  Equity  will  decree  a  settlement  thereof  for  her  benefit,  even  as  against 
the  creditors  of  the  husband,  and  her  claim  constitutes  a  sufficient  considera- 
tion to  support  an  agreement  between  her  and  her  son-in-law,  as  to  the 
division  of  said  property. 

[2.]  A  decree  for  so  much  money  will  not  be  set  aside,  unless  the  Courtis 
satisfied  that  it  is  excessive,  and  to  an  amount  that  will  justify  a  renewal  of 
the  litigation. 

[3.]  A  Court  will  hardly  award  a  new  trial  in  an  important  case,  because 
testimony  has  been  inadvertently  admitted,  which  is  wholly  immaterial,  and 
which  it  is  apparent  could  have  helped  or  hurt  neither  party. 

In   Equity,  from   Calhoun   county.    Tried  before  Judge 
Allen,  at  November  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  Elizabeth  Jones,  against 
Jesse  Robson. 

The  bill  states  that  plaintiff  first  intermarried  with  Drury 
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SloVces,  by  whom  she  had  one  child,  Georgia  Ann  Stokes, 
tli^  wife  of  defendant.     After  the  decease  of  Stokes,  plain- 
ti€X"  married  James  Jones,  who  became  the  guardian  of  her 
in  fant  daughter  ;  that    her  first  husband  left  a  considerable 
estate,  and  by  agreement   before   marriage  with   Jones  he 
wsLsnot  to  use  any  part  of  Stokes's  estate,  but  the  whole  was 
to     be  kept  together  undivided  in  his  hands,  and  plaintift'^s 
stiare  was  not  to  be  subject  to  his  marital  rights.     That  af- 
ter their  marriage,  in  pursuance   of  this  agreement,  all  the 
estate  of  Stokes,  which  came  into  the  hands  of  Jones,  was 
leiurned  by  him,  as  guardian  of  the  said  Georgia  Ann,  one- 
bialf  of  which  plaintiff  alleges  belonged  to  her. 

The  bill  further  states,  that  Jones  purchased  from  funds  re- 
ceived of  the  estate  of  Stokes,  four  negroes,  Ned,  Dolly, 
Louisa  and  Winny,  all  of  which  he  mortgaged  to  the  secu- 
rity on  his  guardianship  bond,  as  an  indemnity,  and  that 
Jones  died  in  the  county  of  Washington,  in  the  year  1841, 
leaving  his  estate  greatly  embarrassed;  that  suit  was  insti- 
tuted inequity  by  the  surety  on  the  guardian  bond,  to  enjoin 
^^©ditors  and  to  enforce  the  prior  rights  and  lien  of  the  ward 
^Poti  his  estate,  as  provided  by  statute. 

The  bill  further  states  that  Robson,  the  defendant,  who 
*^^d  intermarried  with  said  Georgia  Ann,  and  well  knew 
"^^t  plaintiff  was  entitled  to  one-half  of  said  estate,  proposed 
that  if  she  would  interpose  no  obstacle,  but  would  consent 
tha.t  said  estate  might  be  sold  in  satisfaction  of  defendant's 
claim  against  said  deceased,  as  guardian  of  his  wife,  that  he, 
Ro\>son,  would  buy  all  the  negroes,  and  plaintitf  and  him- 
self would  divide  »liem;  that  confiding  in  Robson,  plaintiff 
agreed  to  this  arrangement,  and  the  property  was  sold  un- 
^^r  a  decree  of  the  Court  of  Equity,  and  purchased  by  Rob- 
soQ  at  a  very  inconsiderable  sum,  which  was  credited  on 
his  demand;  that  shortly  afterwards  in  fulfillment  of  said 
^reeoaent,  Robson  turned  over  to  plaintiff  a  negro  girl 
'J^oied  Louisa,  which  girl  has  been  in  plaintiff's  possession 
^^^i"  since;  and  that  Robson  promised  from  time  to  time  to 
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cany  out  in  lull  llieir  ac:re(3Uient,  but  delayed  and  ptstpo-U*^*^ 
ilio   same,  falsjiy  ivpresoutiug  that  if  said  property  was    Lii- 
vidod  that  plaitiiiirs  sliar^i  would  bo  taken  for   the  deV^s  <^'^ 
horlate  husband  ;  and  llu;  more  eiiectually  to  deceive  plaii  *  ' 
tiff,  Robson  induced  her  lo  ?ii:nii  note  to  one  Cain,  which  wir»-s 
put  in  suit  and  jud;jineni   ohtained  in  a  Justice  Court,  a i"^   "^ 
transferred  to   Robson,  who  liad  all  the  perishable  proper^^V 
belonging  to  plainiiirsold,  and  after  buying  it  in,  reconve\'^^=^ 
it  to  her  and  her  childrc'n. 

The  bill  further  states  that  Robson  denies  and  repudia  t.^==^^ 
said  agreement,  and  claims  the  whole  of  said  property,  a  i-^^^*"^ 
has  commenced  his  action  of  trover  for  the  recovery  of  1 1 
girl  Louisa,  the  only  property  which  plaintiff  has  ever  i' 
ceived  under  said  agreement.  That  from  the  proceeds 
the  sale  of  one  of  said  neirroc^s,  Robson  boua^ht  two  olhei 
which  with  those  purchased  by  him  as  aforesaid,  he  has  iici  <- 
since  1S45. 

The  prayer  of  the  bill   i.s,  that  an  account  betaken  of  th«? 
hire  of  said  negroes,   and    that  tliere    be  a  partition   of  tht? 
same   between    plaintiiVand  d«;fendant,  acc»)rding   to    saiti 
asj:reemcnr. 

Tlie  bill  was  amended,  charging  detendant  with  havin:j 
received,  as  part  of  the  estate  of  Drury  Stokes,  deceased, 
several  tracts  of  land,  which  he  had  sold,  and  appropriated 
the  proceeds  to  his  own  u>e,  andto  tnie-third  of  which  plaiii- 
tilf,  as  the  widow  of  said  Stokes  was  entitled. 

Defendant  answered  the  bill,  and  admitted  that  lie  married 
Georgia  Ann  Stokes,  the  dau;^>lHer  of  plaintiif,  but  denies 
that  Stokes  died  possessed  of  much  property  ;  does  not  know 
whether  the  estate  was  ever  divided,  but  alleges  that  James 
Jones,  the  second  husbaud  of  plainlilT,  and  guardian  d" 
Georgia  Ann,  received  the  eli'.jcts,  v/hatiU'er  \\\?y  were,  of 
the  said  estate, and  believes  lhi»t  lie  made  a  division  thereof, 
and  retained  nlainnlFs  share  :  kn^uvs  ]u»rhinu  of  anv  aijrre- 
ment  between  plaintiir  and  her  husband,  Jones,  before  or 
after  marriage,  and  never   heard    of  it  until    recently,  and  if 
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there  was  one,  believes  it  was  in   parol,  and  disregarded  and 
forgotten,   until  recently,   when   such   pretended  agreement 
^vas  thought  to  be  of  service  in  combatting  defendant's  rights ; 
^nd  that  whatever  property  or  funds  said  Jones  returned  and 
charged  himself  with,  as  guardian,  defendant  believes  right- 
ful ly  belonged  to  his  ward,  the  said  Georgia   Ann;  admits 
''^^t  Jones  in  his  lifetime  purchased  the  negroes  named  in 
^'^^  bill,  but  believes  and   charges    that   said  negroes  were 
f^^"^fchased    with  the  money  of  his  ward,  received   from  the 
^^t^te  of  Nancy    Stokes,  the  grand-mother  of  said  Georgia 
^^n;  that  Jones  mortgaged  the  negroes  as  mentioned  in  the 
^ll;  that  after  his  death,  Samuel  Robson  became  the  guar- 
dian of  Georgia  Ann,  and  he  filed  the  bill  in  equity,  seeking 
^  sell  so  much  of  Jones's  estate  as  would  satisfy  the  claim  of 
^^id    Georgia  Ann  ;  that  pending  this  proceeding  defendant 
^Viarried  said  Georgia  Ann,  and  was  made  a  party  to  the  bill, 
v>ut  he  denies  all  knowledge  of  any  claim  of  plaintilf  to  any 
Y>art  of  the  sum,  that  by  the  decree  in  said  case  was  award 
ed  to  him,  or  that  she  had  any  rights  or  interests  aside  from 
that  of  her  late  husband,  (he  said  Jones,  and  denies  that  he 
ever  made,  or  entered  into  any  such  agreement  or  arrange- 
ment as   charged  in  the   bill ;  states   that  he   purchased  the 
negroes  referred  to  by  the  bill,  at  the  sale  made  under  the  de- 
cree, and  the   amount  of  his  purchases  was  credited  on  his 
judgment — never  recognized  any  such  contract  as  that  set 
up  by   plaintiff,  but  from  kind  and  friendly  regard,  allowed 
the  girl  Louisa  to  go  into  plaintifPs  possession  ;  denies  all 
the   charges  in  the   bill  in  relation  to  any  contract,  false  re- 
presentations,  or  deceitful  practices;  denies   the  charge  in 
relation  to  the  note  given  by  plaintiff  to  Cain ;  but  avers  that 
upon  her  earnest  request,  he  bid  in  the  property  as  charged 
in  the  bill,  and  conveyed  it  as  she   desired   and  directed ; 
knew  of  no  claim  or  title  set  up  by  plaintiff  to  the   negro 
Louisa,  until    1850   or  1851,  when   he  immediately    com- 
menced suit  for  her.     He  also  pleads  the  statute  of  limita- 
tions, &c. 
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The  case  was  submitted  upon  the  pleadings,  proofs  and 
charges  of  the  Court,  and  the  jury  found  for  plaintiflf  two 
thousand  eight  hundred  and  eighty-five  dollars  and  forty 
cents. 

Whereupon,  defendant  moved  for  a  new  trial  on  the  fol- 
lowing grounds,  to- wit : 

1st.  Because  the  Court  erred  in  not  dismissing  the  bill  for 
want  of  equity. 

2d.  Because  the  Court  refused  to  dismiss  the  bill  after  the 
complainant  closed  the  evidence  on  the  ground:  1.  That 
from  the  evidence  of  complainant,  it  was  shown  that  com- 
plainant rested  her  recovery  on  the  fact  of  combination  be- 
tween complainant  and  respondent,  to  defraud  the  creditors 
of  James  Jones,  her  husband,  and  that  a  Court  would  not 
interfere  to  compel  an  execution  of  the  contract, and  if  exe- 
cuted would  leave  the  parties  where  they  were.  2.  That 
from  the  bill  and  evidence,  there  was  no  consideration 
passing  from  complainant  to  respondent,  on  which  the  al- 
leged contract  or  promise  could  be  sustained. 

3d.  Because  the  Court  erred  in  admitting  in  evidence  the 
deed  of  gift  by  defendant  to  complainant  and  her  children, 
of  personal  property;  defendant  objecting  to  it 

4th.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court  and  the  evidence. 

5th.  Because  the  Court  erred  in  charging  the  jury  that 
when  a  subsisting  trust  existed,  that  the  statute  of  limita- 
tions does  not  commence  to  run  until  the  trustee  give 
notice  of  an  adverse  holding,  and  that  it  was  proven  that  a 
subsisting  trust  existed,  and  it  had  not  been  proven  that  he 
had  given  notice  of  his  adverse  holding. 

()th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
they  believed   the  contract  as  charged,  was   proven,  they 
should  find  for  complainant,  one-third   of  the  value  of  the 
property,  and  hire  of  one-third,  after  deducting  the  amount 
shown  by  James  Jones's  return,  to  have  been  received  from  -i 
the  estate  of  Nancy  Stokes. 
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7lh.  Because  the  Court  erred  in  charging  the  jury  that  if 
James  Jones  received  the  amount  of  the  estate  of  Drury 
Stokes,  and  under  an  arrangement  with  his  wife,  to  have  no 
division  until  Georgia  Ann  became  of  age,  and  charged  him- 
self with  it,  as  guardian  of  Georgia  Ann,  then  it  was  not  a  re- 
duction of  Mrs.  Jones'  portion  of  Drury  Stokes's  estate,  to 
possession,  and  it  would  in  proper  proceeding  in  equity,  have 
"been  settled  on  her,  and  that  this  was  a  sufficient  considera- 
tion to  sustain  the  promise  set  up  in  complainant's  bill. 

8th.  That  the  jury  found  contrary  to  law  and  equity. 

9th.  That  the  jury  found  contrary  to  evidence,  and  the 
weight  of  evidence,  and   the  justice   of  the  equity  of  the 


The   Court,  after  argument   refused   the    motion   for   a 
new  trial,  and  defendant  excepted. 

Wakken  &  Warren,  for  plaintiff  in  error. 

Vason  &  Davis,  contra. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

We  see  nothing  illegal  in  the  contract  setup,  and  sought 
to  be  enforced  in  the  bill,  between   Mrs.  Jones  and  Robson^ 

The  agreement  between  Mrs.  Jones  and  her  husband,  that 
he  would  keep  the  property  together,  which  came  into  his 
hand,  from  the  estate  of  her  former  husband,  Drury  Stokes, 
until  her  daughter  Georgia  Ann  Stokes  came  of  age,  and 
then  settle  his  wife's  part  upon  her  was  a  valid  contract,  and 
if  Mr.  Jones,  as  husbandy  failed  to  reduce  his  wife's  share 
of  this  property  to  possession,  as  we  think  he  did  during  his 
lifetime,  the  right  to  the  property  secured  to  her,  and 
could  be  protected  from  liability  at  the  instance  of  her 
husband's  creditors.  It  is  objected  that  the  property  had 
been  converted  into  money,  and  that  there  could  be  no  sepa- 
rate estate  created  in  money;  but  a  settlement  can  be  made 
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of  money  as  well  as   of  property,  and  so  this  Court  decidcdK 
in  the  case  of at  Atlanta. 

There  was  a  good  consideration  for  the  undertaking  be — 
twecnMrs.  Jones  and  Robson,  to-wit:  that  if  she  would  no-c 
interfere,  which  she  was  about  to  do,  to  assert  her  equity,  tha^e 
he  would  buy  in  the   negroes  under   his  decree,  and  divide 
them  with  her,    and  there  is  a  superabundance  of  evidence 
to  prove  this  contract,   and  of  his  distinct  and  oft  repeated 
recognition  of  it. 

It  is  complained  that  the  Court  erred  in  charging  the  jury, 
that  the  short  bar  of  four  years  would  not  prevent  this  recove- 
ry, provided  there  was  a  subsisting  trust  in  Robson  for  Mrs. 
Jones.  The  Court  was  right  as  to  the  law,  and  the  proof 
fully  warranted  the  charge. 

As  to  the  amount  of  the  verdict,  there  is  not  sufficient  cer- 
tainty in  the  data  upon  which  it  is  based,  to  enable  us  to 
test  that  very  satisfactorily ;  but  taking  the  most  restricted 
view  as  to  the  right  of  Mrs,  Jones  in  the  negroes,  we  find 
her  entitled,  according  to  the  best  calculation  we  can  make, 
to  between  §2,600  and  §2,700,  and  the  decree  is  for  between 
§2,800  and  §2,900 ;  a  difference  too  small  when  we  look  to 
the  vagueness  of  the  data,  to  justify  this  Court  in  saying 
that  the  finding  was  for  too  much. 

What  has  seemed  to  be  the  smallest  point  in  this  case, 
has  given  us  the  most  trouble,  namely:  the  competency  of 
that  portion  of  the  testimony  which  refers  to  the  sale  of  the 
perishable  property  in  the  possession  of  Mrs.  Jones,  belong- 
ing to  the  estate  of  her  deceased  husband,  under  an  ar- 
rangement fabricated  between  Robson  and  herself  for  that 
purpose;  it  neither  helps  her  nor  hurts  Robson  ;  it  is  a  m**.re 
straw  in  the  case.  We  dislike  to  subject  those  parties  to  a 
renewal  of  this  family  litigation,  on  account  of  this  grain  of 
mustard  seed  ;  this  small  dust  of  the  balance. 

Perhaps  we  may  save  our  consciences  by  holding  that  it 
tends  to  show  a  disposition  on  the  part  of  Robson  to  protect 
liis  mother-in-law  in  the  enjoyment  of  the  whole   of  the 
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property  left  by  her  former  husband ;  and  thus  a  gleam  or 
gUmmer  of  light  corroborative  of  the  agreement  which  he 
made  for  that  purpose ;  this  is  not  the  avowed  object  for 
which  it  was  offered  ;  that  we  never  could  comprehend. 
We  can  say  no  more  for  it,  and  this  is  very  little. 


Judgment  affirmed. 


McDoxALD  J.  absent. 


Methvin  S.  Thomson,  plaintiff  in  error,  vs.  Charles  McCor- 
del, defendant  in  error. 

"  °^^y  in  Court,  on  a  rule  for  its  distribution,  must  be  applied,  as  far  as  it 
^^*9  to  the  oldest  lieu  attached  thereon,  provided  there  be  nothing  to  afl'ect 
^^e  Validity  of  the  lieu. 

Kule  against  Sheriff,  in  Bibb  Superior  Court    Decision 
^Y  Judge  Lamar,  at  May  Term,  185S. 

Charles  McCordel  held  a  fi.  fa.  against  Richard  A.  Ben- 

f^^,  dated  7th  July,  1857.    The  Sheriff  of  Bibb  county,  un- 

^   thisy?.  /a.,  sold  a  horse,  the   property  of  Benson,  for 

^^^  5o.  Upon  a  rule  to  show  cause  why  he   should  not  pay 

tnis  luoney  to  plaintiff  in  said  fi,  fa.^  the  Sheriff  answered, 

^"^t  One  Methvin  S.  Thomson  had  placed  in  his  hands,  four 

^^Uce  Court  executions,  amounting  to  more  than  fifty  dol- 

*f^>  ^nd  upon  which  said  Thomson   claimed  the   money 

*^^^g  from  the  sale  of  the  horse;  these  fi,  fas,  were  injfa- 

^Of  Of  George  W.  Warner  vs.  James  Vanvolkenburgh,  prin- 

^'P^l,  Richard  A.  Benson,  endorser,  and  James  D.  Vanvolk- 

VoL.  xxvn. — 18 
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enburgh,  security   on  stay ;  all  dated  22d  September,  1852^ 
and  assigned  to  Thomson  30th  September,  1853. 

Thomson,  the  owner  of  the  Justice  Court  /?.  fas.  was  ex~ 
amined  by  plaintiff,  who  testified  that  James  D.  Vanvolken- 
burgh,  the  security  on  stay,  had  mortgaged  to  him  certain 
property,  to  secure  a  debt  of  seven  or  eight  hundred  dollars; 
finding  that  these  justice  executions  were  outstanding,  he 
procured  a  transfer  of  them  to  himself;  he  then  foreclosed  his- 
mortgage,  and  sold  the  mortgaged  property  for  a  little  over 
five  hundred  dollars,  which  was  credited  on  the  mortgage 
Ji,  Ja,\  this  entry  was  made  at  the  request  and  by  the  con- 
sent of  the  mortgagor;  the  justice  Ji,  fas  are  older  than  the 
mortgage ;  the  sale  of  the  mortgaged  property  was  made  in 
1855. 

It  was  admitted  that  the  note  due  to  McCordel,  (and  I  sup- 
pose upon  which  his  judgment  was  obtained.  Rep.)  was  dated 
16th  May,  1855. 

After  argument,  the  Court  ruled  and  decided  that  McCor- 
del's^.  fa,  was  entitled  to  the  money  in  the  Sheriff's  hand^ 
in  preference  to  the  justice's  fi,  fas. ;  to  which  decision 
Thomson  excepted. 

Stubbs  &  Hill,  for  plaintiff  in  error. 
Speeb  &  HuNTEB,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

The  execution  claiming  the  money  in  this  case,  and  issued 
on  the  oldest  judgment  against  the  properly,  which  pro- 
duced the  money  in  Court  for  distribution,  had  never  been 
interposed  to  claim  the  money  raised  on  the  mortgage  fi.  fa. 
and  withdrawn ;  it  was  an  older  lien  on  the  mortgaged  pro- 
perty, and  the  mortgagee  had  a  right  to  purchase  it  to  protect 
his  security ;  it  was  the  oldest  judgment  against  the  pro- 
perty,  raising  the  fund  now  in  Court,  and  there  being  noth- 
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^'^g  in  the  case  to  affect  the  validity  of  its  Hen  on  the  pro- 
perly, the  Court  below  ought  to  have  ordered  the  money  to 
t><5  apphed  to  its  payment,  as  far  as  it  would  go. 

Judgment  reversed. 


^-A  Marshall,  administrator,  plaintiff  in  error,  vs.  Thomas 

J.  Drawhorn,  defendant  in  error. 

^  en  a  party  seeks  to  reform  a  contract,   he  should  state  distinctly  what  the 

^rue  agreement  was,  which  was  intended  to   be   expressed  in   the  wilting; 

^nd  if  the  bill  alleges  contradictory  statements,   the  defendant  is  entitled  to 

^bide  by  that  most  favorable  to  him. 

^tent  defects,  to  which  the  attention  of  the  buyer  is  called,  and  against  which 

he  disclaims  all  purpose  of  holding  the  speller  responsible,  are  not  covered  by 

a  vra^ianty  of  soundness. 

In  Equity,  from  Taylor  county.      Decision  on   demurrer, 
l>y  Judge  WoRRiLL,  at  October  Term,  1858. 

This  was  a  bill  in  equity,  to  reform  a  written  contract, 
(bill  of  sale  of  a  negro,)  and  to  enjoin  an  action  at  law;  bill 
filed  by  Thomas  J.  Drawhorn  against  Asa  Marshall,  admin- 
istrator of  James  M.  Marshall,  deceased. 

The  bill  states,  that  on  the  14th  day  of  August,  1854,  Draw- 
born  sold  a  negro  boy  named  Edmund  to  James  M.  Mar- 
shall, for  0800,  and  executed  a  bill  ofsale  containing  a  clause 
Mtrarranting  said  negro  to  be  ''sound  and  healthy, both  in  bo- 
dy and  mind."     That  Marshall  has   since  commenced  his 
action  at  law  against  complainant,  for  a  breach  of  this  war- 
ranty; that  said  warranty  was  inserted  in  said  bill  of  sale, 
under  the  following  circumstances :     Marshall  came  to  the 
house  of  plaintiff;  the   negro  was  confined  to  a  tree  in  the 
yard,  and  pending  the  negotiation,  plaintiff  called  his  atten- 
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tion  to  his  stiff  neck,  and  informed  him  that  he  had  been  re- 
recently  whipped,  and  that  he  would  not  warrant  as  to  the 
stiff  neck  and  whipping.  Marshall  agreed  to  take  the  negro 
at  $800,  and  wrote  the  bill  of  sale,  which  plaintiff  objected 
to  signing,  stating  that  he  would  not  warrant  the  soundness 
of  the  boy  in  body ;  Marshall  replied  that  that  was  the  usual 
way  of  writing  bills  of  sale,  and  as  there  were  witnesses  pres- 
ent, who  heard  the  trade,  there  would  be  no  difficulty  about 
it,  and  that  he  would  never  enforce  said  warranty  ;  where- 
upon, plaintiff  signed  the  bill  of  sale  as  prepared  by  Marshall, 
which  he  never  would  have  done  but  for  this  statement  and 
representation. 

That  since  the  commencement  of  the  action  at  law,  James 
M.  Marshall  has  departed  this  life,  and  Asa  Marshall,  his 
administrator,  made  a  party. 

The  bill  further  charges  fraud  in  procuring  the  bill  of  sale. 

The  bill  was  amended,  stating  that  plaintiff  was  not  aware 
of  the  legal  effect  of  said  bill  of  sale,  and  was  assured  by 
Marshall  that  it  was  a  mere  matter  of  form  to  convey  the  ti- 
tle, and  it  was  solely  on  this  representation  that  he  signed 
the  bill  of  sale. 

The  bill  was  further  amended,  stating  that  said  bill  of  sale 
was  executed  under  amistake,  and  by  the  fraud  of  Marshall, 
it  being  the  contract  that  said  negro,  being  sold  at  a  reduced 
price,  was  not  to  be  warranted  as  to  his  neck  or  the  conse- 
quences of  the  whipping  which  he  had  just  received ;  and 
after  urging  plaintiff  to  sign,  Marshall  agreed  and  promised 
that  said  warranty  should  never  be  enforced  as  to  the  dis- 
eased neck  and  the  whipping. 

To  this  bill  the  defendant  demurred.  The  Court  over- 
ruled the  demurrer,  and  defendant  excepted. 

Cook  &  Montfort  ;  Smith  &  Pou,  for  plaintiff  in  error. 

CoRBiTT ;  and  Hill  &  Stubbs,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 
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I3rawhorn  sold  James  Marshall,  the  intestate  of  Asa  Mar- 

^'^a.11,  the  defendant,  a  negro  boy  by  the  name  of  Edmund, 

^^^teen  years  old,  for  §800.     He  warranted  the  soundness  of 

^^^   negro,  as  well  as  the   title.      The  boy's  health  failing, 

-*  ^Tshall  sued  Drawhorn  for  a  breach  of  his  warranty.  This 

^^l  is  filed  to  reform  the  bill  of  sale,  and  to  aid  in  the  defence 

*-    \he  action  at  law. 

*The  bill  is  demurred  to,  and  of  course,  the  facts  charged 
^    it  are  admitted  to  be  true.     In  a  bill  of  this  sort,  the  com- 
"^^^^inant  must  state  distinctly  wherein  the  contract,  as  it  is 
bitten,  fails   to  express  the  intention   of  the  parties.     The 
'^uble  in  this  case  is,  to  ascertain  what  is  the  error  alleged 
exist.in  the  original  contract.     In  one  place  it  is  charged, 
^Oat  the  bill  of  sale  was  only  designed  to  warrant  the  sound- 
^^ss  of  the  slave's  mind,  and  not  of  his  body.     It  is  else- 
^Vvhere   averred,  and  that   in  two   or  more  places,  that  there 
Ajvas  to  be  no  warranty  at  all,  so  as  to  impose  any  liability 
"iipon  the  complainant;  and  that  it  was  only  inserted  under 
"^he  assurance  of  Marshall  that  the  warranty  was  always  incor- 
porated in  instruments  of  this  sort,  and  that  it  was  necessary 
Xo  convey  the  title.     Well,  here  are  two  contradictory  state- 
ments, as  to  the  defects  in  the  paper  which  is  sought  to  be 
rectified. 

But  there  is  another  argument  set  forth  in  the  bill,  with 
more  fullness  than  either  of  the  foregoing;  and  which  we 
have  no  doubt  expresses  the  truth  of  the  case  as  it  transpired. 
When  Marshall  came  to  the  house  of  Drawhorn,  where  this 
trade  took  place,  he  found  the  boy  tied  to  a  tree.  He  had 
been  severely  whipped.  A  negotiation  for  the  purchase  of 
the  negro  was  started.  Drawhorn  called  the  attention  of 
Marshall  to  the  flogging,  and  remarking  that  he  did  not  wish 
to  cheat  him,  informed  him  that  the  negro  had  a  stiff'  neck; 
and  walking  up,  turned  the  negro's  head  about  as  well  as  he 
could. 

In  referring  to   the  transaction  in    the  amended  bill,  the 
complainant  says:  "Before  the  execution  of  the  bill  of  sale. 
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it  was  the  contract  and  agreement,  by  and  between  complain-- 
ant  and  said  James  M.  Marshall,  that  said  negro  was  sold  at: 
a  reduced  price,  and  that  said  complainant  was  not  to  war- 
rant the  soundness  of  said  negro,  as  to  any  disease  of  his 
neck,  or  in  consequence  of  any  whipping  the  said  negro  had 
just  received,"  &c.      And  again,   ^-Joshua  Tennison,  who 
was  present,  and  professed  to  be  well  acquainted  with  the 
forms  and  effects  of  such  conveyances,  and  satisfied  your  or- 
ator that,  in  as  much  as  it  was  the  contract  that  your  orator 
was  not  to  warrant  the  negro,  as  to  his  diseased  neck,  or  as 
to  the  effect  of  the  whipping  he  had  received ;  and  in  as 
much, he  said, as  the  said  James  Marshall  then  and  there  prom- 
ised before  witnesses,  that  said  warranty  as  to  the  neck  and 
whipping  should  never  be  enforced  against  your  orator,  your 
orator  concluded  he  had  been  mistaken,  and  executed  said 
bill  of  sale,"  &c 

The  complainant  appended  to  the  original,  the  answers  of 
Joshua  Tennison  to  interrogatories,  in  the  common  law  ac- 
tion, and  made  them  a  part  of  his  bill.  This  witness  swears, 
that  he  was  present  when  the  trade  took  place ;  "that  defend- 
ant told  plaintiff  that  he  would  warrant  said  boy  sound,  with 
the  exception  of  a  stiff  neck,  and  a  whipping  which  he  had 
just  given  him,  which  he  could  see  for  himself."  Further 
answering,  he  says,  "the  defendant  told  plaintiff  he  would 
warrant  the  boy  sound,  except  the  whipping  and  the  stiffness 
of  the  neck,"  &c. 

It  is  a  well  established  rule,  that  the  pleadings  are  to  be 
taken  most  strongly  against  the  pleader.  And  under  this 
rule,  the  defendant  would  be  entitled  to  take  the  weakest  case 
stated  against  him  in  the  bill.  But  that  need  not  be  insisted 
on.  Is  not  the  omission  to  except,  in  the  bill  of  sale,  the 
stiff  neck  and  the  whipping,  the  one  which  stands  out  most 
prominently  in  the  bill.  This  is  the  contract,  asserted  and 
reiterated  by  the  complainant  himself,  and  sworn  to  be  true, 
but  distinctly  proven  by  the  depositions  of  Tennison  attached 
to  the  bill  and  made  a  part  thereof.    We  think  there  can  be 
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no  doubt  upon  this  point.  The  complainant  swears,  that 
he  knew  of  no  other  defects ;  he  spoke  of  no  other.  What 
motive  then  had  he  for  refusing  to  warrant  against  any  oth- 
er? Can  it  be  questioned,  that  if  the  warranty  had  contained 
this  exception,  it  would  at  the  time  have  satisfied  Drawhorn. 
And  without  a  warranty,  except  as  to  these,  which  were 
known  to  Marshall,  and  treated  lightly  by  him,  he  never 
would  have  given  J5800  for  the  boy.  If  Drawhorn  knew  of 
any  other  and  concealed  it,  he  was  guilty  of  a  fraud  upon 
the  purchaser,  and  not  entitled  to  relief. 

This  then  being  the  case  made  by  the  bill,  by  a  proper  con- 
struction of  it,  is  it  necessary  to  reform  the  bill  of  sale  as  to 
these  defects,  in  order  to  protect  the  complainant  against  the 
suit  upon  his  warranty?     He  is  amply  protected  already,  and 
«ach  will  be  our  judgment  in  this  case.     The  warranty  does 
not  extend  to  these  defects,  which  were  pointed  out  at  the 
time,  and  expressly  agreed  not  to  be  complained  of.     If  these 
\>e  the  unsoundness  sued  for  in  the  action  at  law,  the  plain- 
tiff is  not  entitled  to  recover,  whether  the  stiff  neck  be  an 
original  deformity,  or  one  superinduced  by  some  superemi- 
nent  cause  which  has  long  since  passed  away,  but  which, 
liowever,  has  left  this  permanent  efiect  behind,  Drawhorn  is 
x^ot  liable  for  it. 

If,  however,  the  boy  had  other  disease,  and  this  stiff  neck 
Xvas  only  the  manifestation  or  development  of  the  secret  mal- 
ady, the  seller  will  not  be  protected,  and  ought  not  to  be. 

It  is  due  to  Judge  Worrill  to  say,  that  he  may  have  over- 
^r  uled  the  demurrer  in  this  case,  on  the  ground  that  the  whip- 
X^ing  and  stiff  neck  were  within  the  warranty.  For  this  Court 
Ineld,  in  Calloway  andJones^  19  Ga,  Rep,  211  ^  upon  the  au- 
thority of  1  Parsons  on  Contract Sy  459,  and  the  cases  there 
edited  in  the  note,  that  a  general  warranty  of  soundness  might 
<:over  patent  defects.      But  it  is  confined  to  those  cases  of 
^oubt  and  difficulty  where  the  purchaser  relies  on  his  war- 
xanty,  and  not  on  his  own  judgment.    But  this  is  not  that 
<^ase.    For  here  his  attention  was  called  by  the  seller  to  the 
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two  defects,  and  he  not  only  paid  a  less  price  for  the  negro  <d 

on  that  account,  but  disclaimed  all  purpose  of  holding  Draw-  — 
horn  responsible  for  them. 

We  were  first  inclined  to  suffer  the  bill  to  stand  for  a  hear-  — 

ing,  so  as  to  let  the  warranty  be  reformed  to  the  extent  indi-  — 1  H 

cated  in  this  opinion,  provided  the  proof  made  out  the  case.  - 

But  seeing  that  we  could  greatly  curtail  expense  and  litiga-  — 

tion,  by  disposing  of  the  bill,  and  letting  the  common  law  -^^^  a\ 

action  be  tried,  with  the  judgment  of  this  Court  that  the  war-  —Tail 

ranty  did  not  cover  the  whipping  and  the  stiff  neck,  we  con-  —  -frxn 


eluded  that  it  was  best  to  give  the  latter  direction  to  the  case.     •-^  ^^ 


This  is  a  power  conferred  upon  this  Court,  but  which  the  ^^i 

Circuit  Judge  did  not  feel  at  liberty  to  exercise.      I  say  this  ^  c  ^i 
in  further  vindication  of  his  opinion. 

Decree: — The  case  made  by  complainant's  bill  is,  the  fail-  —  t  il 

lire  to  insert  in  the  warranty  of    soundness,    an   exception  -cx*i 

as  to  the  stitFnccl:  of  the  boy,  and  the  effects  of  the  whipping  ^?s  c; 

just  inllicted  upon  him.     And  it  is  the  opinion  of  this  Court,  ^^^^ 

and  it  so  adjudges,  that  for  these  the  seller  is  not  liable  upon  mzi^^l 
his  warranty.' 


Richard  Roe,  casual  ejector,  and  Benj.  L.  Cook,  tenant  in 
possession,  plaintiffs  in  error,  vs.  Joiix  Doe,  ex  dem., Thom- 
as LoxG  and  Joiix  Malcolm,  defendants  in  error. 

ri.]  One  ffoiniT  into  possesion  of  huul,  uniler  a  i)aroi  juirchase,  can  only  bold 
to  the  extent  of  his  acltuil  posse^ision. 

[•2.]  Xolwithstamling  the  tenant  may  have  had  possession  for  seven  years,  yet 
if  he  disclaims  having  title,  and  declares  he  is  only  wailing  to  purchase  of 
the  true  owner,  when  he  can  find  him,  the  statute  will  not  protccthim  against 
the  rightful  owner  of  the  fee. 


i 
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Ejectment,  from  Randolph  county.      Tried  before  Judge 
iDDOo,at  June  adjourned  Term,  1S5S. 

Plaintiflf  introduced  in  evidence  a  grant  from  the  State  to 
Thomas  Long,  for  the  lot  of  land  in  dispute,  and  a  deed  from 
I-«ODg  to  himself.  He  also  read  the  depositions  of  two  wit- 
*X^8ses,  taken  by  commission,  which  it  is  not  necessary  to  set 
'^tit.  He  proved  that  defendant,  Cook,  was  in  possession  at 
"^Recommencement  of  the  action,  and  closed. 

Defendant,  amongst  other  things,  proved  that  he  went  into 
possession  of  the  land  in  1842,  and  had  remained  in  posses- 
sion ever  since;  had  lived  on  it,  cleared  a  portion  of  it,  cul- 
tivated it,  cut  timber;  that  he  had  about  fifteen  acres  enclosed 
^md  under  fence;  been  under  fence  since  the  first  of  1848. 

After  the  close  of  the  testimony,  defendant's  counsel 
requested  the  Court  to  charge  the  jury,  that  if  they  believed 
from  the  evidence  that  defendant  purchased  the  land  by  pa- 
rol contract,  in  1842,andwent  into  possession  under  said  con- 
tract, and  had  remained  in  quiet  and  peaceable  possession  for 
more  than  seven  years,  using  and  claiming  the  land  as  his 
own,  then  they  should  find  for  the  defendant.  Which  charge 
the  Court  refused  to  give,  and  defendant  excepted. 

The  Court  tlien,  amongst  other  things,  charged  the  jury, 
that  defendant,  to  protect  his  title  under  the  statute  of  limi- 
tations, must  either  have  a  paper  title,  or  have  the  land  en- 
closed, or  the  boundaries  distinctly  marked  out;  that  a  parol 
contract  of  purchase  of  the  whole  lot  would  not  be  sufficient. 

The  Court  further  charged,  that  even  if  the  defendant  had 
been  living  on  the  land,  using  and  claiming  it  as  his  own, 
since  the  year  1842,  yet  if,  at  anytime  during  the  seven  years 
upon  which  he  relied  for  statutory  title,  he  disclaimed  title, 
or  said  he  would  buy  the  land  when  the  true  owner  came, 
he  could  not  be  protected  by  the  statute  of  limitations,  even 
for  that  portion  which  he  had  enclosed  and  in  cultivation. 
To  which  charges  defendant  excepted. 
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That  portion  of  the  above  charge  relating  to  a  parol  con- 
ct  of  purchase,  and  disclaimers  and  admissioxis  ofdefend- 

it,  has  reference  to  the  testimony  of  certain  witnesses  ex- 

nined  by  commission. 

Douglass  &.  Douglass  ;  and  E.  H.  Beall,  for  plaintiff  in 

error. 

Perkins,  conira. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  Court  was  right  in  refusing  to  give  the  first  chaise 
as  requested.  For  conceding  that  possession,  under  a  parol 
purchase,  may  ripen  into  a  statutory  title,  still  the  evidence 
in  this  case  would  restrict  it  to  the  actual  possession.  And 
Iiaving  no  paper  title,  the  defendant  could  not  be  protected 
beyond  \\\s  possessio  pedis. 

The  Court,  we  hold,  laid  down  the  rule  of  law  correctly, 
in  the  first  charge  as  given,  and  as  applicable  to  the  facts  of 
this  case,  namely:  that  the  defendant,  to  protect  his  title  un- 
der the  statute,  must  either  have  a  paper  title,  or  have  the 
land  enclosed,  or  the  boundaries  distinctly  marked  out  And 
not  a  parol  contract  of  the  purchase  of  the  whole  lot 

[2.]  It  is  true,  the  evidence  showed  that  the  disclaimer  in  this 
case  of  having  title,  was  made  after  the  seven  years  had  run. 
But  what  of  that?  We  think  it  just  as  good  to  deprive  the 
defendant  of  his  statutory  defence,  as  if  made  within  the  sev- 
en years.  And  the  defendant  was  not  hurt  by  the  assump- 
tion on  the  part  of  the  Court,  that  the  disclaimer  may  have 
been  made  within  the  seven  years.  On  the  contrary,  the  ju- 
ry examining  the  testimony  and  finding  it  was  made  after- 
wards, may  have  thought  that  it  was  not  sufficient  to  oust  the 
defendant  of  the  benefit  of  his  possession.  And  so  may  his 
Honor  have  supposed.  But  we  think  differently.  Suppose 
the  maker  of  a  note  promise  to  pay  after  the  six  years  have 
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Tun.  will  not  this  take  it  out  of  the  statute?  Surely.  Why 
not  a  disclaimer  of  title  to  land,  even  after  seven  years  pos- 
session ? 

Judgment  affirmed. 

McDonald  J.  absent. 


^^^  Columbus  Omnibus   Company,   plaintiff    in   error,   vs. 
Paul  J.  Semmes,  garnishee,  defendant  in  error. 

"^'^ence  which  tends  to  establish  the  issue,  is  admissible,  although  not  of  it- 
^«lf  sufficient  for  that  purpose. 

Garnishment,  from  Muscogee  county.     Decision  by  Judge 
*^  okrill,  at  November  Term,  1858. 

T^he  Columbus  Omnibus  Company  brought  suit  against 
'^^   Manufacturers  and  Mechanics  Bank,  and  pending  suit 
*^^^Ved  Paul  J.  Semmes  with  a  summons  of  garnishment. 

t'he  garnishee  answered  that  he  was  not,  at  the  time  of  the 

^^rvice  of  said  summons,  and  had  not  been  since,  indebted 

^  ^aid  bank,  nor  did  he  have,  at  the  time  of  said  service,  nor 

5^^^  he  had  since,  any  property  or  effects  of  said  bank  in  his 

*^^tids. 

I*laintiff  traversed  this  answer,  and  the  issue,  was  submit- 
to  a  jury. 

I^laintilf  s  counsel  offered  to  read  from  the  minutes  of  the 
^^'^a.nufacturers  and  Mechanics  Bank  as  evidence,  the  foUow- 

^*^Sjto-wit: 

S^Iay  8th,  1852.  Received  of  the  commissioners,  G.  EL 
*  homas,  J.  C.  Cook,  Hervey  Hall,  Joseph  B.  Hill,  a  certifi- 
cate of  deposit  on  the  Agency  of  the  State  Bank  of  Georgia, 
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for  twenty-five  thousand  dollars,  dated  the  sixth  day  o"  A-y >  r 

1852,  the  same  being  the  ten  per  cent  on  the  capital  ttr  -^c 

of  said  Banking   Company,  paid  to  said  commissioners  <j\ 

said  Cth  April,  1852. 

(Signed,)  B.  A.  THORNTON, 

PAUL  J.  SEMMES, 
DOZIER  THORNTON, 
JOSEPH  KYLE, 

Direct  o?^s'  — 

Also,  the  following: 

"  Columbus,  Ga.,  May  8th,  1858^ 

The  commissioners  appointed  by  the  Legislature  to  sup^^^  ^ 
intend  the  election  of  Directors  of  the  Manufacturers  ar::^^  ^ 
Mechanics  Bank  of  Columbus,  having  met  this  day  ai 
certified  to  the  election  by  the  stockholders  of  the  following, 
named  persons  as  directors,  to-wit:  PaulJ.  Semmes,  Sterlins 
F.  Grimes,  Dozier  Thornton,  Joseph  Kyle  and  B.  A.  Thorn 
ton;  they,  the  Directors   above  named,  met  for  the  purpose' 
of  organizing  the  board,  when,  on  motion  of  P.  J.  Semmes 
Dozier  Thornton  was  called  to  the  Chair,  and   Robert  B 
Kyle  requested  to  act  as  Secretary.'^ 

"  It  was  then  on  motion,  ordered  that  the  board  of  Direc^ 
tors  proceed  to  the  election  of  a  President  and  Cashier  of  saici^ 
bank.     Whereupon,  on  counting  out  the  ballots,  it  appearec^ 
that  General  Paul  J.  Semmes  was  duly  elected  President^ 
and  Robert  B.  Kyle  duly  elected  Cashier."     (Then  follows- 
the  oaths  administered  to  the  President  and  Cashier.) 

"  Robert  B.  Kyle  then  tendered  his  bond  with  two  securLi^ 
ties  for  the  performance  of  his  duties  as  Cashier,  which  wa 
accepted.     It  was  then  ordered  that  certificates  of  stock  b 
issued  to  the  stockholders  for  tlie  several   amounts  of  ihct 
subscription." 

"It  was  then  on  motion  of  B.  A.  Thornton,  ordered  th^ 
the  notes  of  the  stockholdcr.>',  for  the  amount  of  their  severs^ 
subscriptions  actually   paid  in,  be  discounted,  the  notes 
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b65     x>ziyable  within  thirty  days  after  demand  by  the  President 
or     xVxe  bank." 

^^    C3n  motion  of  Dozier  Thornton,  the  board  then  adjourned 
to     T:iieet,  subject  to  the  call  of  the  President. 

(Signed,)  D.  THORNTON,  C/im'n. 

-   B.  Kyle,  Sec^yJ' 


-Xlso,  the  following,  to-wit: 

"Columbus,  Ga.,  April  5th,  1852. 
^  Ve,  whose  names  are  hereto  subscribed,  agree  to  take  tlie 
^^"^xnberof  shares  opposite  our  names  in  the  capital  stock  of 
*^"e  JVIanufacturers  and  Mechanics  Bank  of  Columbus,  and  to 
*^*^  en  ply  with  all  the  terms  of  the  charter,  agreeably  to  an  Act 
^^  the  Legislature,  approved  January  27th,  1852,  to  incorpo- 
a  bank  in  the  city  of  Columbus,  to  be  called  The  Manu- 
cturers  and  Mechanics  Bank  of  Columbus. 

^Stockholdo's'  Names,  Number  of  Shares. 

^3L\x\  J.  Semmes,  -        -        Fifteen  hundred, 
ozier  Thornton,  -        -        .     Four  hundred, 

otert  B.  Kyle,  -        -  Two  hundred. 

•     A,  Thornton,   -        -        -      Thirty  shares, 

ling  F.  Grimes,  -        -  One  hundred. 

«ph  Kyle,        .        -        -      Thirty  shares. 

l>ert  B.  Kyle,  -        -  Two  hundred  and  forty.'' 


0  the  introduction  of  all  which,  counsel  for  garnishee 
ected,  on  the  ground,  that  the  same  was  irrelevant;  gar- 
^^ishment  not  being  the  proper  remedy. 

The  Court  sustained  the  objection,  and  rejected  the  evi- 
^^iice,  and  counsel  for  plaintiff  excepted. 

V^  Dougherty,  for  plaintiff  in  error. 
Johnson  &  Sloan,  contra. 
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By  the  Court, — Lumpkix  J.  delivering  the  opinion! 

The  plaintiff  offered,  all  at  the  same  time,  sundry  piecesir^ 
evidence,  going  to  show  the  organization  of  the  Manufac — 
turers  and  Mechanics  Bank,  the  payment  in  of  the  825,000  ^ 
required  by  the  charter  before  transacting  any  business,  and 
an  order  of  the  board  of  directors  to  the  effect,  that  each 
stockholder  be  allowed  to  discount  his  note  to  the  amount  of 
his  stock,  payable  thirty  days  after  demand  by  the  President. 
Paul  J.  Semmes,  the  defendant,  was  the  President,  and  a 
stockholder  to  the  amount  of  fifteen  hundred  shares. 

The  testimony  was  objected  to  and  ruled  out,  upon  tlie 
ground,  that  it  was  irrelevant,  because  garnis/ime7it  was  }}ot 
the  proper  remedy  in  this  case.  Had  the  proof  gone  one  step 
further,  showing  that  in  accordance  with  the  order  of  the 
board,  Semmes  had  borrowed  §15,000,  and  given  his  note 
for  the  amount,  and  there  slopped,  the  case  would  have  been 
fully  made  out.  He  would  be  convicted  undoubtedly  of 
being  a  debtor  to  the  bank  for  that  sum.  True,  the  develop- 
ment of  ait  the  facts  in  the  case,  might  have  shown  that 
garnishment  was  not  the  proper  remedy.  But  the  objection 
was  premature.  As  far  as  the  evidence  went,  it  tended  to 
demonstrate  the  issue,  lo-wit;  that  Semmes  was  a  debtor  to 
the  bank.  We  repeat,  had  the  proof  gone  one  step  further, 
and  established  that  he  got  g  15,000,  and  gave  his  note  for 
it,  the  evidence  would  have  been  complete.  And  without 
this,  that  which  was  offered  would  have  amounted  to  noth- 
ing. 

It  is  not  the  practice  of  the  Courts  to  require  all  the  testi- 
mony to  be  introduced  or  even  disclosed  at  once.  The 
holder  of  a  bankable  note,  sues  the  endorser.  He  first  offers 
the  note.  It  is  admitted  without  proof  of  demand  and  no- 
tice, a  recovery  cannot  of  course  be  had.  Still  the  note  is 
always  introduced  without  objection.  The  plaintiff  in 
ejectment,  begins  by  offering  a  grant  from  the  State  to  the 
land  in  dispute.     Instead  of  showing  title  in  the  plaintiff,  it 
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sliows  paramount  title  out  of  him;  as  does  every  intermedi- 
ate coQveyanco  perhaps,  until  you  reach  the  deed  under 
'Which  he  claims.  Still  he  is  always  permitted  to  proceed; 
and  to  begin  at  either  end  of  the  chain  tracing  his  title  from 
the  State  down  to  himself,  or  from  himself  up  to  the  State. 

But  here  as  the  record  shows,  the  objection  was  not  to  the 
^levancy  of  the  testimony  generally,  which  is  the  question 
*^ued  before  us.  But  it  was  rejected  dlstinctlj''  upon  the 
§''ound,  that  the  common  law  remedy  in  this  case,  did  not 

"ft*       Now  whether  this  be  so  or  not,  the  objection  came  too 
soon. 

Judgment  reversed. 


Thomas  Thomas,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

[L]  Popular  excitement  aloae,  not  suflicient  of  itself  to  postpone  the  trial  of  n 

ease,  except  under  extraordinary  circumstances. 
(2.]  If  there  be  not  a  full  panel,  the  challenge  should  be  made  to  the  array. 

p.]  A  juror  upon  his  voir  dire,  and  in  answer  to  the  question,  "Is  your  miniJ 
perfectly  impartial  between  the  Stale  and  the  accused  ?"  Answers,  "  I  think 
that  1  am,  as  I  understand  it."  The  Court  then  asks,  "  do  you  underntand 
tbc  question  ?"  The  juror  replies,  "yes;"  He  is  an  impartial  juror,  and 
there  is  no  objection  to  the  mode  adopted  for  te;»ting  his  indiS*erency. 

[4.]  A  juror  may  be  disqualified  and  set  aside  for  cause,  on  the  jrround,  that  he 
Is  over  age,  aAer  the  statutory  questions  have  been  propounded  to  him,  pro* 
▼ided  the  State  has  not  been  prejudiced  by  the  irregularity. 

r5.]  It  is  not  necessary  that  the  juror  should  be  a  citizen  of  the  county,  where 
the  offence  is  tried  for  any  specified  time  previously.  It  is  enough,  if  ho  be  a 
rt^ident  eitiztn^  at  the  time  of  trial. 

[6]  The  Court  being  satisfied  from  inspection,  that  a  juror  is  drunk,  may  set 
him  aside  of  its  own  motion. 

[7.1  It  is  DO  objection,  that  a  traverse  jury  in  a  criminal  cause  is  present,  and 
the  Court  charge  the  grand  jury  upon  the  penal  laws  of  the  State  gen- 
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confined  in  jail,  had  no  opportunity  to  prepare  for  his  trial. 
^fc^<^  Judge  remarks,  upon  this  ground,  "that  the  witness 
^<^i:Xiing  into  Court,  suspended  this  motion,  and  it  was  not 
^S^in  presented." 

Sd.  Because  when  the  second  panel  of  jurors  was  put  upon 
tl^G  prisoner,  one  of  the  jurors  was  absent,  and  did  not  an- 
^"^^v^or-to  his  name  when  called,  and  said  panel  was  put 
^pon  prisoner,  consisting  of  only  forty-seven  jurors.  The 
^'^'"icJge  adds,  "  that  the  entire  list  was  called  over,  and  the 
^oiirt  remarked,  that  all  the  i)ancl  had  answered,  so  believ- 
*^g^;  no  objection  was  made." 

3d.  Because  the  name  of  one   of  the  jurors,  (Carlton  B. 
loway,)  was  twice  inserted  in  the  panel, thus  reducing  the 
mber  to  forty-six.     The  Judge  adds,  "It   was  a  mistake, 
t  discovered,  the  juror  answering  twice." 
"icth.  Because   one  of  the  jurors,  upon  his  voir  dire  in  an- 
er  to  the  question,  "is  your  mind  perfectly  impartial  be- 
een  the  State  and  the  accused,"  said,  "  I  think  that  lam,  as 
nderstand  it."     The  Court  then  asked  him  if  he  under- 
^  tood  the  question,  he  answered,  "yes."     To  which  prisoner 
ected. 
-5th.  Because  upon  one  of  the  jurors,  after  the  statutory 
estions  had  been  put  to  him,  being  put  upon  the  prisoner, 
vinsel  proposed  to  ask  him,  if  he  was  not  over  sixty  years  of 
e.    The  Court  refused  to  permit  the  question  to  be  asked, 
d  the   prisoner  was  forced  to  exhaust   a  challenge  upon 
hina.    The  fact  being  that  the  juror  was  over  sixty  years  of 


6th.  Because  one  of  the  jurors  had  not  resided  in  the 
^oiin^y  six  months,  and  the  Court  refused  to  allow  prisoner's 
^puusel  to  examine  him  upon  his  voirclire,ViS  to  this  point,  un- 
^^*  he  first  objected  to  the  juror,  and  stated  the  grounds  of  his 
challenge. 

"^th.  Because  one  of  the  jurors,  upon  the  suggestion  of  Mr. 
"^^Wkins,  of  counsel  for  the  State,  was  set  aside  by  the  Court 
^^^    cause,  upon  the  ground,  that  he  was  intoxicated;  the 
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Court  first  inquiring  of  counsel  for  prisoner,  if  the  juror  shouldEl:^  A 
be  set  down  for  cause,  and  counsel  replying,  thai "  the  Courr  s:  n 
can  see  he  is  drunk." 

8th.  Because  the  Court  in  the  presence  of  the  jury  enipan^  jsj- 
nelcd  to  try  prisoner,  in  itscliarge  to  tlje  grand  jury,  remark—  'z^- 
ed,  among  other  things,  "  that  ahnost  all  the  homicides  com-  -£3- 
mitted  in  the  county,  could  be  traced  to  the  carrying  of  con—  -«- 
cealed  weapons,  and  that  it  was  higlitime  that  a  stop  waspu"  M~\i 
to  the  commission  of  such  olTences.'^ 

9th.  Because  after  the  witnesses  were  sworn,  and  by  ordes.  "^^r 
of  Court,  were  separated,  the  Court  allowed  two  of  the  wit—  ^^K- 
nesses  for  the  State  to  remain  in  Court  to  assist  in  the  prose —  ^^' 
cutiow,  and   to  which  prisoner  objected. 

The  Court  also,  permitted  two  of  prisoner's  witnesses  lo^^""*"^ 
remain  to  assist  in  the  defence. 

10th.  Because  the  Court  refused  to  allow  prisoner  to  prove,  -«=:  ? 
by  Samuel  Lindsey,  a  witness  on  the  part  of  the  Slate,  thai  ^^' 
prisoner  said,  about  one  minute  or  a  minute  and  a  half  after  ^ 
he  shot  deceased,  and  as  lie  turned  and  was  leaving  the  place,  -«— 
that  he  "wanted  witness  to  protect  him,"  and  said  that  he 
*'  had  done  nothing  but  what  he  was  compelled  to  do  iu  seif 
defence."     The  Court  holding  it  incompetent  testimony. 

11th.  Because  counsel  for  prisoner  asked  Green  Cross,  a 
witness  on  the  part  of  the  State,  for  what  purpose  he  brought 
thepistol  to  town  that  day,  ami  witness  starling  to  answer  what 
he  had  understood,  wlnni  couusel  fir  the  State  objected  to 
his  stating  what  he  had  understood,  and  the  Court  ruled  it 
incompetent. 

12th.  because  the  Court  refused  to  allow  prisoner  to  prove 
by  the  witness,  Willcorson,  tliut  prisoner  said,  from  one  to  three 
minutes  after  the  shooting,  "  that  he  did  not  intend  to  shoot 
deceased,  but  to  shoot  W,  C  Cross." 

13th.  Because  the  Court  remarked  in  the  hearing  of  the 
jury,  to  the  witness,  Wilkerson,  who  was  almost  constantly 
laughing,"thathismannerof  testifying  was  very  unbecominf^, 
and  that  the  Court  was  surprised  to  see  him  manifest  so  much 
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^^'^'"it-y  in    a  cause  of  so  much  solemnity ;''  he  beiug  a  wit- 
^^^^  "for  prisoner. 

^  -^th.  Because  the  Court  refused  to  allow  prisoner  to  prove 
tfie  witness,  Morgan,  what  he,  witness,  said  to  deceased, 
rply  to  which  deceased   said, '*!  am  not  after  Charley 
■Tice,  but  am  after  Jim  Spence,  the  damned  Methodist 
.cher,  and  Tom  Thomas." 
X  5th.  Because  the  Court  refused  to  allow  Gill,  a  witness, 
stale  the  facts  which  led  him  to  believe  that  deceased  and 
'^en    Cross  were  advancing  on  prisoner,  witness  having 
stQ.ted  that  they  were  so  advancing. 

16th.  Because  the  Court  allowed  the  State  to  intro- 
^^^Ce  Sam.  Lindsey,  in  rebuttal,  who  was  th^  first  wit- 
*^^ss  sworn  on  the  part  of  tl»e  State,  and  had  remained  in  the 
^^tirtroom  and  heard  all  the  testimony.  Prisoner  objecting 
^^^    His  re-examination. 

1.  7th.   Because  the  Court  permitted  the  witness,  Lindsey, 

^^  F^on  his  re-examination,  to  make  and  exhibit  a   diagram, 

^  lowing  the  position  of  the  parties  at  the  time  of  the  shoot- 

**^^*     Prisoner  objecting  that  such  testimony  was  not  in  re- 

ttal,  and  that  said  diagram  was  incompetent  evidence. 

X6th.  Because  the  Court  refused  to  allow  prisoner  to  prove 

X'eply,  that  said  diagram  was  incorrect;  and  also,  refused  to 

lit  his  witnesses  to  make  a  d iagram,  showing  Lindsey 's  dia- 

m  to  be  incorrect.     Counsel  for  prisoner  stating  that  they 

^'^'^  intended  to  have  had  the  witnesses  make  a  diagram,  but 


»>c 


^^*^  unintentionally  omitted  it.  The  Court  holding  that  when 


^H^  prisoner  closed,  he  could  introduce  no  more  testimony. 

X  9lh  Because  one  of  the  witnesses  for  the  State,  after  he  had 
^^^n  sworn   and  testified,  related  to  another  witness  for  the 
^^te  before  he  was  examined,  what  he,  the  first  witness, 
sworn.     "  But  this  was  unknown   to  the  Court,*'  adds 
^»^^  presiding  Judge. 

20th.  Because  the  Court,  in  the  hearing  of  the  jury,  and 

"^liilesaid  trial  was  pending,  in  discharging  the  grand  jury 

stated  among  other  things,  that  the  criminal  docket  was  very 
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heavy,  and  on  the  ii)crease,  aiicl  it  was  attributable  to  th^  eir 
vigilance  in  bringing  otionders  before  the  Court;  the  ou^^ly 
way  in  whicli  crime  can  be  suppressed. 

21sl.  liccause  the  Court  charged  the  jury,  as  requsted  ^Bj 
?»risoner's  couiii^cl,  "  that  if  the  jury  should  beheve  tiiat  tl^be 
deceased  and  Green  Cross  were  acting  together  in  a  conim^cr^u 
purpose, to  absauh  the  prisoner,  and  the  assauU  of  either  was       of 
such  a  character  as  to  liave  aroused  the  fears  of  a  reasonah^le 
man  at  the  time   tl)e  prisoner  shot   the   pistol,   so   that  t^^JC 
prisoner  had  good  reason  to  apprehend  that  his  life  was    :Mn 
great  peril,  by  reason  of  such  assault,  then  the  law  would  justi  ^y 
the  prisoner  in  shooting  at  either  assailant;"  stating  to  tE::xe 
jury  at  the  s^me  lime,  "  that  he  gave  it,  (the  charge)  with    ^ 
qualification,  that  would  be  slated  in  the  subsequent  charge,^' 
but  whicli  the  Court  failed  to  do.     {See  charge,) 

Charge  of  the  Court. 

If  you  believe  from  all  the  evidence  that  the  prisoner  held 
the  pistol  in  a  threatening  position,  against  or  towards  Jo- 
seph Cross,  the  deceased,  and  that  Green  Cross,  a  son  of  the 
deceased,  seeing  the  danger  of  his  father,  drew  a  pistol 
and  attempted  to  shoot  the  prisoner,  that  circumstance  is  no 
justification  of  the  prisom^r  for  shooting  at  either  of  the 
Crosses;  if  you  should  be  satisfied  from  the  evidence, that 
the  prisoner  had  gone  there,  engaged  in  the  contest,  and  had 
drawn  his  pistol  in  a  spirit  of  revenge,  and  not  in  his  own  de- 
fence to  save  liis  own  life  or  upon  deliberation.  If  you  are 
satisfied  from  the  evidence,  that  the  prisoner  did  kill  Joseph 
Cross,  then  it  is  no  justification  to  him,  that  Joseph  Cross  did 
commence  the  conversation  with  Charles  Spcnce,  which  led 
to  the  quarrel  ;  or,  that  Joseph  Cross,  the  deceased,  some 
two  weeks  before,  or  longer  or  shorter,  had  drawn  his  gun  on 
him,  the  prisoner;  unless  the  prisoner  at  the  time,  did  not 
act  with  deliberation,  or  in  the  spirit  of  revenge,  but  in  good 
faith  oron  the  fear  of  a  reasonable  man, that  unless  hedidshoot, 
he  would  lose  his  own  life.    But  if  the  shooting,  whether  he 
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shot  at  the  one  Cross  or  the  otlior,  was  cK)iie  by  him  in  a 
spirit  of  revenge,  or  witli  doHberation,  that  is  if  j>riiJ{)ncr  went 
there  with  his  j)istol,  prepared  to  shoot,  and  lor  the  pur- 
pose of  shooting,  and  not  to  defend  hinisrrlf  or  t(^  I'rolt'Cf  bis  own 
person,  the  kilHng  was  murder,  and  not  nlan^LlUirill^.M•  or  jus- 
tifiable homicide. 

22d.  Because  the  Court  charged  the  jury  as  requested  by 
counsel  for  the  prisoner,  "^  That  if  at  the  time  the  prisoiu-r 
shot,  he  was  under  the  necessity  of  shooting  to  protect  liis 
^^w^n  life,  he  is  not  responsible  for  the  consequences  resuhing 
from  such  an  act"  Which  charge  he  said  he  gave  with  a 
lUaliScation,  hereafter  to  be  given,  which  qualification  lie 
ttever  gave.     {See  charge.) 

^3d.  Because  the  Court  charged  the  jury  as  follows:  that 

^^tliey  are  satisfied  from  the  evidence, that  prisoner  did  kill 

*oseph  Cross,  then  it  is  no  justification  to  him,  that  Joseph 

^rossdid  commence  the  conversation  with  Cliarles  Spence, 

'^hich  led  to  the  q^iarrgl ;  or,  that  Joseph  Cros>?,  tbe  deceased, 

sotrxe  two  weeks  before,  or  longer  or  shorter,   liad   drawn 

"^^  gun  on  prisoner;  unless  the  prisoner  at  the  time,  did  not 

^ct  -with  deliberation,  or  in  the  spirit  of  revenge,  but  in  good 

^^th  or  on  the  fears  of  a  reasonable  man,  that,  unless  he  did 

^hoot,  he  would  lose  his  own  life.    But  if  the  shooting,  wbeth- 

^^  he  shot  at  the  one  Cross  or  the  other,  was  done  by  bim  in 

^  spirit  of  revenge,  or  with  deliberation,  that  is   if  ]>risoner 

^^^Ht  there  with  his  pistol  pre[)ared  to  shoot,  and  for  the  pur- 

Pose  of  shooting,  and  not  to  defend  himself  or  to  protect  bis 

P^^^H  person,  the  killing  was  murder,  and  not  manslangbter,  or 

J^5*tifiable  homicide. 

^4th.  Because  the  jury  found  contrary  to  law. 
^5th.  Because  tbe  jurv  Ibund  contrarv  to  evidence. 
^6ih.  Because  the  jury  found  contrarv  to  tbe  cliaiiie  of  tbe 
^^\irt. 

^7th.  Because   the   Court   charged  the  jury   as  follows: 

hat  it  was  their  duty  to  reconcile  the  testimonv  if  tlune  be 

^- ^y  conflicting,  and  ascertain  the  truths  therefrom;  in  doing 
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SO  yoii  will  look  to  all  the  facts  and  circumstances  shown^r«>  ^n  b 
the  proof,  the  testimony  of  each  witness,  and  his  manneL  ^^  ^to 
testifying. 

The  Court  refused  the  motion  for  new   trial,  and  coueeum^   'Dsel 
for  prisoner  excepted. 


Warren  &.  Warren  ;  Strozier  &  Smith  ;  Vason  &  Da>^    -vls 
for  plaintiff  in  error. 

Sol.  Gen.  and  Hawkins,  cimtra. 

By  the  CourL — Lumpkin,  J.  delivering  the  opinion. 


he 


d 


The  defendant  being  convicfed  of  murder  moved  for  ant-J^  ^^ 
trial  oil  twenty-seven  grounds.     His  application  being  refuse   ^^" 
he  prosecutes  his  writ  of  error  to  this  Court,  to  reverse   t 
judgment. 

[1.]  There  was  a  motion  made  to  continue  the  cause,  a 
we  infer,  for  the  record  is  somewhat  obscure  upon  this  poin^^-*^^' 
that  it  embraced  two  grounds,  to  \vnt:  Ist.  The  popular  es^^  ^' 
citcmcnt  preventing  the  prisoner  from  having  a  fair  trial ;  an  -^^" 
2d.  The  absence  of  witnesses.  Pending  the  motion  the  wi^  ^" 
nesses  came  in  ;  and  there  seems  to  have  been  no  formal 
cision  by  the  Court  upon  the  other  ground.  As  the  trial  wa 
directed  to  i)roceed,  we  will  assume  in  favor  of  the  prisone 
that  it  was  overruled. 

This  Court  has  never  in  any  case  held,  that  public  excite  — 
ment  alone,  was  sufficient  of  itself  to  entitle  the  accused  to  &• 
postponement  of  his  cause.     Tliere  might  possibly  be  a  cas^ 
which  would  authorize  and  require  it.     The  presiding  Judge 
thought  that   this  was  not   such  a   case,  and   we   are   nol 
disposed  to  control  his  discretion. 

[2.  and  3.]  As  to  the  next  two  objections,  as  totheempan- 
neling  of  the  jury,  we  think  they  came  too  late.  The  de- 
fendant was  furnished  with  a  list  of  the  jurors,  and  if  the 
panel  was  not  full,  he  should  have  challenged  the  array  on 
that  account    He  was  himself  in  laches.    Besides,  this  was 
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^^oi  the  first,  but  tlie  second  panel,  and  it  is  not  clear  under 
A^^^  Act,  that  any  subsequent  panel  after  the  first,  might  not 
^viffice,  although  less  than  forty  eight 

[4.]  We  see  no  error  as  to  the  mode  of  testing  the  imparti- 
ality of  the  juror,  John  E.  Ward.  And  we  are  clear,  that 
llesliowed  himself  qualified  by  answers,  to  serve  as  a  juror. 

[5.]  Can  a  juror  be  disqualified  from  non-age  or  being 
overage,  after  the  statutory  questions  have  been  asked  him  ? 
The  Act  of  1856,  would  indicate  that  objections  of  this  sort 
should  be  previously  ^made, and  had  any  injury  in  this  case 
resulted  to  the  State,  from  not  following  the  directions  of  the 
Act,  we  might  hold  that  the  challenge  came  too  late.  Oth- 
erwise, we  are  not  prepared  to  say,  that  should  the  defect  be 
discovered  after  thestatutory  questions  have  been  propounded, 
as  that  a  juror  is  not  a  free  while  citizen,  that  he  is  a  minor, 
idiot,  &.C.,  that  advantage  might  not  be  taken  of  it  at  any  time. 
It  being  conceded,  then,  that  the  juror,  Elbert  Nichols,  was 
over  sixty,  we  think  the  objection  was  good  when  made,  and 
that  the  Court  erred  in  not  allowing  it.  Pamphlet  1856,/;. 
230. 

[GJ]  By  the  Act  of  1856,  it  is  not  necessary  that  the  juror 
should  have  been  a  citizen  of  the  county;  where  the  offence 
is  tried,  for  any  specified  time.  It  is  enough,  that  he  is  a  res- 
ident citizen  at  the  time  of  the  trial.  lb.  We  consequently 
hold  that  Ennis  was  a  competent  juror. 

[7.]  The  Court  being  satisfied  from  inspection,  that  Jere- 
miah Bentley  was  drunk ;  and  counsel  for  the  prisoner, 
(Judge  Lott  Warren,)  not  disputing  the  fact,  he  was  properly 
set  aside  by  the  Court  for  cause. 

[8.]  The  eighth  assignment  is,  "  because  on  Monday  morn- 
ing last,  the  jury  having  been  empanneled  to  try  the  said 
cause,  was  present  in  the  Court  room,  and  heard  th^  Court 
charge  the  grand  jury  on  the  penal  laws  of  the  Stale,  in 
which  charge  the  Court  elaborated  strongly  against  crime* 
saying,  amongst  other  things,  that  almost  all  the  homicides 
committed  in  the  county  could  be  traced  to  carrying  ccmceal- 
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ed  weapons:  ami  that  it  Avas  high  limo  that  a  stop  shoul"  x'jild 
be  put  to  the  perpetration  of  such  oflences."     Well,  what  »         of 
that?     The   crowd  tliat   press  into   the  Court  House  at   iV  ^  be 
opening  of  ilie  session,  and  the  two  petty  jury  panels,  he&  '^ar 
the   regular  charge   on   Monday  morning;  and  it   is  froiK.     m 
these  by-standersj  and  the  two  petty  juries,  that  traverse  ji^^     u- 
ries  are  selected  to  try  oflenccs.     And  whoever  supposed  th.       -at 
this  constituted  a  ground  of  exception  ? 

[9.]  "  Because,  after  witnesses  for  the  State  were  swore  ^^y 
prison(?r  asked  and  required  of  the  Court  to  have  tliem  sep^  ^" 
rated.  Then  prisoner's  witnesses  were  sworn,  and  couns»-  ^^* 
for  the  State  asked  to  have  them  separated.  All  of  whic  -r^^" 
the  Court  directed  to  be  done.  Counselfor  the  State  the  ^^^^ 
requested  that  W.  G.  Cross  and  Samuel  Liudsey,  witness 
for  the  State,  and  John  G.  Brown,  a  witness  for  the  defend 
ant,  might  be  permitted  to  remain  in  Court  to  aid  State's  coun 
sel  in  the  prosecution.  And  this  was  allowed  ;  and  defendan  -^-^^ 
by  his  counsel  excepted."  The  Court  adds,  that  "two  of  pris- 
oner's witnesses  were  suffered  to  remain  to  assist  in  the  de- 
fence." 

We  see  no  error  in  this  assianujent.     For  notwiihstandini 
the  practice  of  separating  witnesses,  may    bo  very  old,  cer 
tainly  as  ancient  as  the  trial  of  Susanna  by  Daniel,  {Jipocry 
2)ha^  ITlsfnnj  of  Susanna^  52  verse:)  and  very  good,  as  i 
proved  itself  to  bo  on  that  occasion  ;  confounding  her  guilty 
accusers  and  vindicating  her  innocence.  Still,  it  is  but  a  rule 
of  the  Court,  and  must  in  its  enforcement  be  left  vcrv  much 
to  judicial  discretion.     We  sre  no  abuse  of  that  discretion  in 
this    case.     The   part  that  llie  witnesses,  W.   G.  Cross  and 
Lindsey  bore  in   this   exaniination,  will    fully   sustain   our 
opinion. 

[10.]  We  think  the  Court  eired  in  not  allowing  tlie  wit- 
ness, Samuel  Lindsey,  to  testify  to  the  sayings  of  prisoner,  a 
minute  or  a  minute  and  ahalf  after  the  shooting.  If  the  decla- 
rations were  not  a  part  of  the   res  i;cslae,  then  nothing  is  ; 
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all   that  Courls  and   text  writers   have  said   upon  this 

ed  subject,  is  meaningless,  11,  Ga.  I^cjj,,  G21 ;  22  ib,  228. 

11.]  This  assignment  is  abandoned.     As    it   stands,  the 

urt  unquestionably  ruled  ^igll^     Counsel  state  that   it  is 

iscopied,  and  that  the  decision  was  exactly  contrary  to  what 

"^svritten, 

^^12.]  We  think  the  declarations  of  the  defendant,  as  testi- 
to  by  James  W.  Wilkerson,  made  from  one  to  three  min- 
after  the  shooting,  to  the  ellect,  that  he  shot  at  \Vm.  G. 
ross,  the  son,  and  not  Joseph  Cros.s,  the  father,  should  have 
n  admitted.     The  father  was  nearer  the  prisoner  than  the 
Some  of  the  witnesses  depose,  that  the  deceased   was 
^o|  more  than  a  foot  and  a   half  from  a  direct   line   from 
*  homa.**  to  the  son.     Thomas  was  agitated,  and  fired  hasti- 
ly-    Perhaps  his  fire  was  drawn  by   the  bursting  of  the  cap 
^^  young  Cross. 

Learned  counsel  eloquently  argue,  that  the  by-standers 
^^2iy  have  been  mistaken,  but  the  pistol  was  its  own  best  in- 
terpreter, and  yet  we  know  that  it  will  not  do  to  hold  that 
^^ery  man  aims  at  what  he  hits,  or  always  hits  what  he 
^imed  at. 

[13.]  We  sec  nothing  wrong  or  ccnsuralile  in  the  reproof 
administered  by  the  Court  to  the  witness  Wilkerson.  The 
dignity  and  decorum  of  judicial  proceedings  must  be  pre- 
««i-ved. 

Cl4.]  In  looking  carefully  into  the  record,  wc  cannot  find 
^h^t  Morgan  said  to  deceased  in  reply  to  the  statement  of 
^^ceased,  that  it  was  Jim  Spence  and  Tom  Thouias  he  was 
^ft^T,  and  not  Charley  Spence.  We  are  unable  to  decide, 
^^^I'efore,  whether  it  should  have  been  admitted  or  not. 
His.]  We  think  the  Court  should  have  allowed  the  witness, 
^^H,to  slate  the  facts  or  reasons  which  indiu.MMl  him  to  believe, 
**^5Xt  the  Crosses  were  advancing  tipon  the  prisoner,  xyhen  he 
^'^ot.  They  might  have  demonstrated  the  correcimss  of  his 
^^nclusion. 

L^6  and  17.]  We  hold  the   Court  was  right  in  permitting 
®  Witness,  Lindsey^to  be  re-examined,  notwiihsianding  he 
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had  remained  in  the  Courl-room  subsequent  to  his  first  e- 
aminatioii.    And  also,  in  allowing  the  diagram  made  byttM^i^ 
witness,  as  to  the  relative  posili  )n  of  the   combatants,  to  ''fc>e 
submitted  to  tl)e  jury.     It  was  strictly  rebutting  proof. 

[18.]  We  are  quite  clear  that  the  Court  erred  in  refusir:*^ 
to  let  the  defendant  bring  in  Wilkerson,  Gill,  Morgan,  Ve  »- 
iioy,  and  McLin,  to  contradict  Lindsey's  testimony,  by  m  as- 
king out  and  exhibiting  to  the  jury  another  diagram  as    ^o 
the  respective  attitudes  of  the  parties  in  this  alTraj.    ^^r^« 
know  of  no  law  wliich  excludes  surrebuling  testimony,  air:*^ 
such  was  tlie  character  of  this.     If  counsel  prefer  to  ha^^-^^ 
their  judgments  aflirmed,  let  them  be  cautious  how  they  i^^^' 
sist  on  the  rejection  of  testimony. 

[19.]  The  misconduct  of  the  witness,  Martin  Williams,  i        ^ 
telling  Robert  A.  Rouse,  another  witness  for  the  State,  befor^ — ^*® 
Rouse  was  examined,  what  he,  Williams,  had  sworn,  migli^   ^^ 
justly  have  sul)jected  him  to  the  punishment  of  the  Cour»      7 
but  is  no  ground  for  a  new  trial.     Besides,  the  Judge  cerli-^  '^' 
fies  that  this  irrecularitv  was  unknown  to  him. 

[20.]  The  next  complaint  is,  that  "while  the  trial  was -^^^ 
progressing,  and  the  jury  were  in  the  box,  on  Wednesdaj^l  ^^ 
evening,  while  discharging  the  grand  jury,  and  in  the  pres^ — -  ^' 
ence  and  hearing  of  the  traverse  jury,  trying  said  cause,  th^^^  ^ 
Court  sfated  amongst  other  things,  that  the  criminal  docker  "^^ 
was  very  heavy  and  on  the  increase,  and  that  it  was  attribu-^  ^" 
table  to  their  vigilance  for  bringing  offenders  before  th( 
Court,  the  only  way  in  which  crime  can  be  suppressed.'* 

There  is  nothing  in  this  exception.     The  Court  must  dis 
charge  all  its  duties.     Besides,  what  American  Judge  wouU 
hold  the  office,  if  he  were  not  allowed  to  talk  ?     To  have  his 
say?     And  some  indulgence  especially  is  to  be  granted  to^ 
the  habit  of  a  Circuit  rather  praiseworthily  noted  for  lectur- 
ing jurors,  in  order  to  stimulate  them  to  a  proper  execution 
of  the  criminal  law. 

[21.]  We  see  nothing  in  the  charge  of  the  Court  which 
can  be  considered  a  qualification  of  the  legal   proposition 
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asked  for  in  the  request.  He  merely  gives  the  converse  also, 
of  the  principle,  provided  the  proof  preponderates  that  way, 
asked  for.     Both  are  correct. 

f22.]  The  next  assignment  is  subject  to  the  same  com- 
ment. 

[24  and  25.]  We  express  no  opinion  as  to  the  evidence, 
assuming  that  the  prisoner  will  have  the  magnanimity  of 
course,  to  return  and  submit  himself  to  a  new  trial,  •^  privi^ 
^cge  to  which  no  ouflatv  should  ever  be  entitled.  Did  this 
case  rest  on  this  ground  alone,  we  might  not  feel  at  liberty 
^o  withdraw  it  from  the  province  of  the  jury.  Although 
forewarned  and  dissuaded,  he  thrust  himself  into  this  quarrel. 
^^  is  not  pretended  that  his  relative,  old  Charley  Spence,  was 

» 

*n  Very  imminent  peril. 

[26.]  There  is  nothing  in  this  ground. 

[27.]  Nor  the  last.  The  Court  violated  no  rule  of  evi- 
dence in  the  instructions  given  to  the  jury.  And  even  ta- 
*^^u  in  connection  with  the  reproof  administered  to  the  wit- 
'^^ss,  Wilkerson,  we  do  not  see  that  his  Honor  transcended 
*^is  duty. 

Judgment  reversed. 

'•o'DoNiLD,  J.  absent. 


Es  GoKHAM,  plaintiff  in  error,  vs.  R.  G.  Hood,  et  aL,  de- 
fendants in  error. 


tx.l 


-A  person  who  was  a  constable,  was  sued  in  trespass,  for  tortiouhly  taking 
inenegroes.    The  constable  jusliaod  under  several/. /aj.    AAer  the  plaintiff 
^^d  closed  his  evidence,  the  constable  asked  leave  to  amend  his  entries  on  the 
2  J^M  by  entering  on  them,  a  levy  on  the  negroes. 

',  That  the  Court  was  right  in  granting  him  the  leave  asked  for. 
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[i2.]  A  coii>l;il)l!-  not  biiiiiir  oKthoiiicd  lo  levy  on  ucsrot*?,  when  ibere  i«  a  sr.«-  -=5a/fl. 
ciency  of  ollior  pcrs-onal  prnpojly  to  be  found  :  if  lie  docs,  in  that  Ci  ••e, !»  H  levy 
on  noiTOCS,  t r.  .sj^.z.<s  will  lie  ;i';:n'n:-t  him. 


Trespass,  vi  cf  ar??iis,  from  Harris  county.     Tried  befi^     ore 
Judge  WoKKiLL,  at  October  Term,  ISjvS. 

This  was  an  action  of  trespass,  vi  et  annis,  by  James  A. 
Gorliam  against  Rabnn  G.  Hood  and  James  M.  Gordy,  for 
entering  plaintifPs  close,  and  seizing  and  carrying  away  fc^i^i^^ 
negroes,  of  the  aggregate  value  of  about  four  thousand  dE —  ^^' 
lars,  the  property  of  plaintilT,  and  detaining  said  negroes  ^^^ 
two  da  vs. 

There  was   a  second  count  for  taking  possession  of  pla 
tiflPs  corn  crib,  by  locking  the  door  thereof,  and  taking  a 

carrying  oil'  the  key. 

Tlie  proof  upon  the  trial,  w-as,  that   defendants  came  ^ 

plaintitPs  house  in  his  absence,  and  took  off  four  negroe^     -^y 
his  children  wore  at  home  and   were  taken  to  ihe  house  of^  -^ 
neighbor.     Defendants  had  levied  upon  and  taken  off,  a  fe     — " 
days  before,  two  mules,  some  cattle,  and  a  rockaway  carria^"^^^ 


and  wagon   belonging;  to   jiiaintiff.     The  mules  were  wort    ^^^" 
each,  from  one  hundred  to  a  hundred  and  fifty  dollars ;  catPP' 
tie  worth  about  twenty  dollars  a  head.     This  latter  levy  plaiii^^" 
tiff  rei)leviGd  by  forlhcoruing   bond,  and  Hood  was  one  c:^^^^^ 
the    sureties   on  the  fonlicoming  bond.     The  ^.yi/^.  ievie**      " 
were  eight  in  number,  seven  for  thirty  dollars  each,  and  on        ^ 
for  thirteen. 

There  was  testimony  as  to  some  other  matters,  not  deem      " 
ed  material  to  the  understandincr  of  the  case. 

After    plaintiff    closed,  d<^fendant    Gordy,   the   constablf^.-r 
moved  to  enter  upon  t!i?y7.  /</.  a  \k\\\  of  ilie  negroes  seized- 
The  Court  allowed  the  fiitrv  of  lcv\Mo  W\  made;  plaintiff  ob- 

ectiiig. 
The  jury  f^und   for  the    defendants,  and  plai miff  moved 

for  a  new  trial  : 

1st.  Because  the  Court  erred  in  allowing  Goniy,  the  bailiff, 
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^  make  entry  of  a  levy  of  the  negroes  on  the  fu  fa.  after 
plaintiff  had  closed  his  case. 

Sd.  Because  the  Court  erred  in  charging  the  jury  that 
>laintitr  could  not  recover  in  this  form  of  action,  trespass,!?/ 
^  crmisy  after  the  entry  of  the  levy  upon  the /./r/.,  but  must 
leclare  in  case  for  an  excessive  levy. 

3d.  Because  the  verdict  was  contrary  to  law  and  evidence. 

The  Court  refused  the  motion  for  a  new  trial,  and  plain- 
iff  excepted. 

Ramsat  &  Carituers,  for  plaintiff  in  error. 
D.  P.  Hill,  represented  by  E.  W.  Pou,  contra. 
By  the  Court, — Bexning,  J.  delivering  the  opinion. 

\\^  The  constable^s  entry  was  amendable.  Hopkins  vs. 
Burchj  3  Ae//y  222,  If  it  was  amendable  at  all,  we  do  not 
see  why  it  was  not  amendable  as  well  after  the  plaintiff  had 
closed  his  case  as  before.  We  think  that  there  is  no  validity 
in  the  first  ground  of  the  motion  for  a  new  trial. 

Was  the  charge  right?  That  depends  on,  whether  trespass 
was  the  remedy. 

If  the  constable,  in  levying  on  the  negroes,  acted  without 
authority,  trespass  was  the  remedy;  if  he  acted  merely  in 
excess  of  his  authority,  the  remedy  was  case.  It  is  agreed,  I 
believe,  that  this  is  the  somewhat  nice  distinction.  Con- 
ceding, that  such  a  distinction  exists,  the  question  is,  wheth- 

the  constable  acted  without  authority?  And,  we  think, 
ha  t  he  did.  At  the  time  when  he  seized  the  negroes,  he 
had  already  seized  two  mules,  some  cattle,  a  rockaway,  and 
a  wagon;  and  these  articles  were  of  sufficient  value,  to  satis- 
y  the  ^.  fas.  The  Act  of  IS II,  {Pr,  Dig.  506,)  declares, 
ha  "  No  constable  shall  be  authorized  to  levy  on  any  ne- 
gro, or  negroes,  or  real  estate,  unless  there  is  no  other  per- 
sonal estate  to  be  found,  sufficient  to  satisfy  the  debt" 
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[2.]  The  constable,  then,  was  not  authorized  to  levy  on 
these  negroes. 

That  being  so,  trespass  was  the  remedy. 

This  ground  in  the  motion,  we  think,  then,  was  valid,  and 
therefore,  we  think,  that  there  ought  to  be  a  new  trial. 

As  to  the  remaining  ground,  it  is  one  that  need  not  be  con- 
sidered. 

Judgment  reversed. 


B.  A.  Thornton,  et.  al.,  creditors,  &c.,  plaintiff  in  error,  vs. 
N.J.  BussEY  &  William  WooLDRiDGE,  administrators,  &c, 
defendants  in  error. 

On  the  death  of  a  member  of  two  partnerships,  both  of  which  are  insolvent 
and  tlie  estate  of  the  deceased  inomber  is  insolvent  aUo,  the  creditors  of 
each  partnership  must  look  to  the  elTects  of  tiie  partnership  of  which  he  is  a 
creditor,  for  payment,  and  the  separate  creditors  must  lo(»k  to  the  assets  of 
the  deceased  partner  for  j);iyment ;  in  case  of  a  surplus  it  is  to  be  applied  to 
the  debts  of  the  other  class  of  creditors. 

In  Equity.     Tried   before  Judge  Kiddoo,  Chattahoochee 
Superior  Court,  August  Term,  1S58. 

A  bill  for  injunction,  and  the  marshalling  of  their  intes- 
tate's assets,  was  filed  by  the  defendants  hi  error,  as  admin- 
istrators of  Thomas  F.  Wooldridge,  deceased,  against  plain- 
tiffs in  error,  as  creditors  of  deceased,  individually,  and  of 
the  late  mercantile  firm  of  Wooldridge  &  Brannon,  which 
said* firm  was  composed  of  intestate  and  T.  Brannon,  and  of 
the  late  firm  of  T.  F.  Wooldridge  &  Co.,  which  was  composed 
of  intestate  and  one  James;  the  estate  of  said  intestate  was 
insolvent,  and  both  firms  were  insolvent;  the  assets  of 
the  firms  were  in  the  hands  of  the  administrators  of  Wool- 
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^^^ge,  as  well  as  those  of  the  individual  eslate   of  Wool- 
*^^^ge,the  intestate. 

^nihe  trial  of  the  case,  the  Court  charged  the  jury  that  **  the 

^^^ditors  of  T.   F.  Wooldridge  &   Co.  should  share  ;?ro  rata 

^®  assets  of  that  firm,  each  in  proportion  to  their  demands  ; 

'"^t  the  creditors   of  the  firm  of  Wooldridge  &    Brannon 

^'^Ould  share /?ro  rata  the  assets  of  that  firm;  and  the  firm 

^'"^ditors,   after  deducting  the  /?ro  rata  share   which   each 

^^'"Oi   creditor   had  received  from  the  respective  firm  assets, 

®**oiiId  then  come  in    and  share  equally  with  the  individual 

^*^ditorsof  T.  F.   Wooldridge  in  all  the  individual  assets ;'' 

^^  which  charge  B.  A.  Thornton,  one  of  the  individual  credi- 

^r«,  excepted  and  assigns  the  same  as  error. 

Thornton,  for  plaintiff  in  error. 

NisBETs,  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

This  is  a  bill  by  the  administrators  on  the  estate  and  effects 
^f*  Thomas  F.    Wooldridge,   deceased,   asking  directions  of 
tVie  Court  as  to  the  distribution  thereof.     Tlie  intestate  was  a 
^^ember  of  two  mercnntile  firms,  both  of  which  were  insol- 
vent; he  had  a  considerable  property  in  his  individual  right, 
disconnected  from  the  partnership,  but  he  was  insolvent  also  ; 
X\\e  partnership  creditors  claimed  lo  have  appropriated  to  the 
payment  of  their  debts,   the  assets  of  the  firms  respectively, 
of  which  ihey   were  the  creditors,  and  for  unpaid  balances 
to   share  ratably   with    the  individual  creditors  of  the  de- 
teased,  his  own  estate.     The  presiding   Judge  charged  the 
Jury  in  accordance   with  this  position,  and  one  of  the  indi- 
Tidual  creditors  excepted. 

This  is  the  first  time,  I  believe,  that  this  question  has 
been  presented  to  this  Court  in  a  cause  arising  on  the  chan- 
cery side  of  its  jurisdiction  ;  it  has  been  before  the  law  side 
of  the  Court  twice, and  the  last  was,  by  special  agreement. 
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made  a  quasi  equity  cause.     I  shall  perhaps  have  occasion 
Iiereafter  to  refer  to  those  cases. 

The  principle  of  the  charge  of  the  Court,  to  which  excep- 
tion is  taken,  is,  that  on  the  insolvency  of  a  deceased  part- 
ner, and  two  mercantile  firms  of  which  he  was  a  member, 
the  creditors  of  the  firms  respectively  should  divide  among 
themselves,  ratably,  the  assets,  to  the  exclusion  of  the  credi- 
tors of  the   individual  deceased   partners,  and  for   unpaid 
balances  they  should  share,  ratably,  with    tlie  individual 
creditors  of  such  deceased  partner.     The  rights  of  joint  and 
separate  creditors  of  mercantile  and  other  partnerships,  and 
of  the  individual   members  of  such  partnerships,  have  been 
much   discussed,  and  variously  determined.     It  has   been 
field  that  the  creditors  of  partnerships  should  come  In,  pari 
jja.ssKj  with    the  individual  creditors  of  an  insolvent  mem- 
ber of  the  partnership  and  share,  ratably,  his  interest  in  the 
firm  and  his  individual  assets.     Again,  it  has  been  decided^ 
that  the  partnership  effects  should  be  applied  to  the  payment 
of  joint  creditors,  and    the  separate   creditors  should  be  en- 
titled to  the   surplus  only,  if  any  ;  and  if  there  should  be  a 
•    deficiency,  that  the  partnership   creditors  for  their  unpaid 
balances,    should    share,  /;7'o   ra/Uy  with    the    uidividual 
creditors,  while  in  other  cases   it   lias  been  adjudged  that 
joint   creditors   should   look   for  payment,   in    the  first  in- 
stance,  to  the  partnership  assets,   and  that  individual  credi- 
tors should  be  entitled  to  pay  from  the  individual  assets,  and 
that,  for  unpaid  balances,  each   class  of  creditors   should  be 
entitled  to  any  surplus  of  assets  which  may  remain  after  the 
class  of  creditors  primarily  entitled  to  pay,  had  been  satisfied. 
It  is  manifest  that   a  Court  of  Chancery  has  no  jurisdiction 
of  any  of  these  matters,  unless  the  partnership,  or  the  indi; 
vidual  member  of  it,  whose  creditors  are  endeavoring  to  col- 
lect their  debts,  be  insolvent.     If  all  are  solvent,  there  can 
be  no  ground  for  the  interference  of  a  Court  of  Equity.    In 
that   event  every  right  is   manageable   in  a  Court  of  law ; 
that  jurisdiction   can   afford   an  adequate  remedy  in  every 
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C3LSO-       A  partnership  creditor  has  his  option,  after  judgment, 
to   x^roceed  with  his  execution  against  the  partnership  effects, 
OY  tile  individual   properly   of  any  partner.     If  he  proceeds 
against  the  former,  there  is  an  end  of  the  case  when  he  ob- 
tains  satisfaction:  if  against  the  latter,  the  partner  who  is 
thus   compelled  to  pay,  has  liis  ample  remedy  at  law  against 
iHe  other  partners  for  contribution.     If  it  be  the  case  that  an 
execution  against  an  individual  member  of  a  firm  be  levied 
^n  the  partnership  effects,  the  purchaser  gets  the  interest  in 
ihe  concern  Avhich  that  partner  had,  which  is  the  profits  after 
Paying  the  partnership  debts. 

Xlie  case   before  us  is,  indisputably,   within  the  jurisdic- 
tion of  a  Court  of  Equity,  and  being  so,  it  must  be  disposed 
^^  according  to  the  principles  of  that  Court  which  are  most 
approved  by  our  judgment.     That   the   administrators  of  a 
^^ceased  partner  have  brought  the  case  before  the  Cotirt  for 
^^  direction  in  the  administration  of  the  assets  of  their  in- 
^^stute,  does  not  change  the  rule  by  which  the  Court  will  be 
governed,  in  adjusting  the   rights  of  the  parties,  from   that 
"^^'h  i  ch  would  control  it,  if  one  or  all  of  the  creditors  had  been 
^^*^^  plainants;  indeed,  such  bills  arc  substantially  the  bills 
^^     t  he  creditors,  and  the  Court  will  so  consider  them.     It  is 
^^i<J.    that  partnership   contracts  are  joint  and   several,  and 
"^^a.t  no  eciuity  in  favor  of  a  separate  creditor  can  effect  the 
I^^SWts  of  the  contract  of  the  partnership  creditor;  that  the 
J^^trit  creditors   can   have   execution  against  the  separate,  as 
^^ll  as  the  joint  properly,  or  take  in  execution  the  body  of 
f^^li  member  of  the  partnership,  and  that  equity  follows  the 
^^^  in  such   cases.     There  is  some  misiipprehension  in  re- 
8*^ircl  to  what  is  meant  when  it  is  said  that  the   contracts  of 
P^^tnersare  joint  and  several ;  such  contracts   are  not  joint 
.  ^d  several  at  law ;  if  they  were,  a  separate  action  might  be 
'^^tituted  at  law  against  each  partner,  on  the  contract  as  his 
^^V^ral  contract;  but  that  is  not  so.     The  partners  must  all 
^  sued,  and  if  one  be  omitted,  it  would  be  a  good  ground 
^"  a  plea  in  abatement.     That  is  the  case  in  all  joint  con- 
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tracts^  whether  there  be  a  partnership  or  not.     The  Act  of 
1820,  Cobb  485,  authorizes  the  plaintiff  to   proceed  to  judg- 
ment against  joint  contractors  or  partners   who  may  have 
been  sued,  although  there  are   others  sued  in  the  same  ac- 
tion, who  cannot  be  found,  and  the  judgment,  when  obtain- 
ed, will  bind  the  joint  or  partnership  property,  and  the  indivi- 
dual property   of  the  defendants,  who  were  served,  and  the 
execution   issued  thereon,   may  be  levied  on  such  joint  and 
several  property.     But   if  the  meuiber  of  a  partnership  die, 
his  personal  representative  cannot  be  sued   at  law,  the  con- 
tract being  joint,  but   creditors  are  bound  to  proceed  aguinst 
the   survivors.     In  equity,  however,   creditors  may  proceed 
at  once  against  the  executors  or  administrators  of  the  deceas- 
ed partners,  and  hence,  those  legal  writers  are  more  accurate 
who  say  that  in  Equity y  the  contracts  of  partners  are  several 
as  well  as  joint.     But  the  contract  of  a  surety  is  often  joint; 
but  because  that  is  the  case,  he  is  not  precluded  from  setting 
up  an  equitable  defence  which  may  arise  in  the  transactions 
between  the  principal   debtor  and  creditor,   which   releases 
him  from  his  contract.    Again,  that  the  separate  property 
may  be  taken  in  executidn  does  not  determine  the  character 
of  the  contract.     It  is  often   the  case,   that  when   contracts 
are  joint   there  is   no  joint  property,  and  the  creditor  must 
necessarily  obtain  satisfaction  from   the  individual  property 
of  the  joint  oontractors;  that   the  joint  creditor  may  proceed 
with   his  execution  against  the  partnership  property  or  the 
individual  properly   of  the  partners,  does  not  preclude   the 
joint,  or    separate  creditor  of  a   partner  from    asserting  an 
equity  which  entitles  him  to  an  exclusive  satisfaction  from 
the  partnership  or  individual  assets,  accordingly  as  he  may 
be  a  partnership  or  individual  creditor. 

Is  there  such  an  equity  in  favor  of  the  diffareijt  classes 
of  creditors  presented  before  us  in  this  record?  As  already 
remarked,  the  parties  all  are  insolvent,  and  neither  the  part- 
nership creditors,  nor  the  individual  creditors  of  complai- 
nant's intestate,   can  be  paid  in  full.     The  most  just  and 
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Ltisfactory  rale  in  such  a  case,  is  that  which  was  adopted  in 
of  bankruptcy  in   England,  long  anterior  to  the  revo- 
l^ution,  and  which  was  the  prevailing  law  at  the  time  of  our 
Sidopting  statute,  viz:   that  the  partnership,  or  joint  assets 
:shouId  be  first  applied  to   the  payment  of  the  partnership 
cSebts,  and  the  surplus,  if  any,  to  the  payment  of  the  separate 
debts ;  and  that  the  separate  effects  be  applied  first  to  the  pay- 
inent  of  the  separate   debts,  and  the  surplus  to  payment  of 
the  partnership  debts.     Ex  parte  Crowder,  2d  Vernon^  706; 
J2x  parte  Cook^  2  Peere  fFm^s,    500.     This  rule  is  commen- 
ded by  its  equity  and  good  sense.     The  justice  of  it  was  the 
cause  of  its  adoption.     The  Court  of  chancery  in  England 
Tegulates  these  equities  there,  and  controls  the  assignees  in  the 
distribution  of   the   effects  of  bankrupts  according  to   the 
equity  of  the   case,  when  it  does  not  come   in  conflict  with 
any  settled  rule  of  law.     Lord   King,  in  a  case  before  him, 
said,  that  the  rule,  as  stated   by  us,  was   settled,  and  that  it 
was  a  resolution  of  convenience.     He  did  not  say  that  it  was 
so  settled,  because  of  its  convenience;  being  a  rule  founded 
in    the  equitable  rights   of  the  parties  in  every  such  case,  it 
was  adopted;  I  have  no  doubt  that  the  assignees  might  pro- 
ceed to  distribute  the   efiects  under  it,  without   compelling 
creditors  to   resort  to  a  Court  of  Chancery  in  every  case,  for 
special  directions. 

There  is  much  equity  in  the  rule,  and  as  applicable  to 
cases  in  which  there  has  been  no  fraud,  it  is  unexceptiona- 
ble. It  must  be  presumed,  that  every  partnership  debt  in- 
creases the  partnership  eflects  to  the  same  amount,  and  it  is 
but  just  that  they  should  be  applied  to  their  payment  in 
preference  to  debts  which  iicontributed  nothing  to  them,  pro- 
vided one  or  the  other  must  go  unpaid ;  and  the  same  may 
be  said  in  regard  to  the  individual  debts  and  effects  of  a 
partner. 

Circumstances  may  exist  in  some  cases  which  might  call 
for  a  strict  scrutiny  into  the  conduct  of  the  partners,  to  as- 
certain whether  a  part  of  what  appears  to  be  joint  effects,  are 
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not  ill  fact  the  separate  property  of  one  of  the  partners,  so 
as  to  give  an  etiuity  to  an  individual  partner,  and  vice  versa, 
but  that  docs  not  affect  the  rule;  it  only  shows  that  there 
may  l)«' cases  in  which  to  give  eflect  to  the  rule,  there  should 
be  a  strict  investigation  of  the  conduct  and  rights  of  the 
parties. 

In  the  case  o{  ex  jjui'te  Ilayden^  1  Broiv?i  45^^  joint  credi- 
tors were  allowed  to  prove  on  a  separate  commission,  and 
to  receive  a  di\idend  pari  passu  with  separate  creditors. 
There  was  no  joint  estate  in  that  case,  and  the  report  is  very 
short.  The  joint  estate  may  have  been  divided  out  among 
the  partners,  and  in  that  event,  it  would  he  one  of  the  cases 
in  which  it  would  be  proper  to  give  effect  to  the  rule,  that 
the  relative  value  of  the  joint  estate,  and  the  individual 
effects,  as  well  as  the  amount  of  the  joint  and  individual 
debts,  should  be  ascertained.  The  Cdise  of  ex  parte  Cobhantj 
lb,  570,  was  consented  to. 

The  rule  above  laid  down  by  us,  prevails  now  in  Eng- 
land, whether  a  joint  debt  be  proved  under  a  separate  com- 
mission, or  whether  a  separate  debt  be  proved  under  a  joint 
commission. 

The  case  of  Cleghorn-  vs.  the  Insurance  Bank  of  Colum- 
bus, already  referred  to,  was  mainly  decided  on  the  ground 
that  the  parlies  wore  not  in  a  Court  of  Equity,  and  the  case  ^^"^ 
being  in  a  Court  of  lav/,  the  superior  legal  lien  should  prevail,  —  '  ^ 
The  case  in  \{)ih  Geo.  Hep,,  was  decided  on  the  ground  that 
the  above  case  was  a  precedent  for  it,  although  by  agreement  it 
was  to  be  considered  as  though  a  bill  in  equity  had  been 
filed  to  adjust  the  rights  of  the  parties.  There  is  no  ques- 
tion of  lien  in  this  case,  but  there  can  be  no  question,  I  ap- 
preliend,  that  if,  in  the  two  clashes  of  creditors,  some  hav( 
liens,  and  others  have  not,  the  liens  must  have  the  prece- 
dence of  debts  having  no  lien,  in  the  distribution  of  that 
portion  of  the  efiects  from  Avhich  the  debt  was  to  be  paid 
but  a  judgment  against  the  partnership   cannot,  on  th< 
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mnd  of  lien,  be  satisfied  from  the  private  assets,  when 
^ti  at  class  of  debts  cannot  share  at  all  those  assets  with  the 
^oparate  creditors. 

Judgment  rever-od. 


ENJAMiN  F.  Lennard,  bearcF,  plaintilf  in  error,   vs.  Jonx 
II.  Jones,  trustee,  defendant  in  error. 

"^Vhen  it  is  sought  to  charge  ihc  hiisl)an<l,  us  trustee.  auJ  llie  proof  iiio\v.>  ho 
never  accepted  the  trust,  it  is  not  compelcnt  lor  iho  phiimi:^'  to  strike  out 
the  name  of  the  husband,  and  substiluic  that  ol'iht';  wife  as  cisttti  i/i/e  f,  if>e. 

Assumpsit,  from  Randolph  county.  Decision  by  Judge 
KiDDOo,  at  the  June  adjourned  Term,  ISoS. 

Benjamin  F.  Lennard,  bearer,  brought  snjt  against  Jolui 
H,  Jones,  trustee  of  Mary  A.  Jones,  to  recover  the  sum  of 
ninety-five  dollars  and  twenty-tliroo  cents,  ($1)')  2:V}  besides 
interest,  the  amount  of  a  proniifS(^ry  note  given  by  saiil  Ma- 
ry A.Jones,  to  James  1).  Lennard,  dated  7  July,  1.S56,  paya- 
ble one  day  after  date,  and  afierwar-ls  for  valuable  con- 
sideration transferred  to  iilaintiff. 

The  declaration  alleged  that  said  Mary  A.  J  -nes,  and  her 
children,  were  the  ccstfti  que  irusl.so{  two  negro  slaws,  con- 
veyed to  liiem  by  dee<i,  fn^m  Jemima  W.  Poole,  and  that 
said  slaves  were  intiie  jnsses.uon  of  John  II.  J'^nos,ns  trus- 
tee;  th:it  said  note  was  given  for  goous,  v/an  s,  an<l  nierehaU' 
dise,  sold  and  d^^li vfn;d  to  said  Mary  A.  Jonns,  for  the  use 
and  benefit  of  litTself  imd  childnMi,  and  sail  estate,  and 
that  said  estate  was  liabU*.  for  the  same. 

The  action  is  brought  against  the  trustee  under  the  pro- 
visions of  the  ^'Ict  of  5th  March,  1856,/?.  22*^. 
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The  defendant  pleaded  that  when  said  note  was  given, 
said  Mary  A.  Jones  was  a  married  woman,  the  wife  of  de- 
fendant. 

After  reading  in  evidence  the  note  sued  on,  plaintiff  in- 
troduced a  book,  containing  the  original  entries  of  part  of 
the  goods  sold  and  delivered,  and  for  which  ihe  note  was 
given;  said  entries  amounting  to  §64  31.  Plaintiff  then 
proposed  to  prove  the  loss  or  destruction  of  another  book, 
containing  the  original  entries  of  the  balance  of  the  goods 
sold,  and  making  up  the  amount  for  which  the  note  was 
given.  Defendant  objected  to  the  testimony  as  inadmissible, 
the  objection  was  sustained  by  the  Court,  and  plaintiff  ex- 
cepted. 

Plaintiff  then  moved  to  amend  the  declaration,  by  strik- 
ing out  the  name  of  John  H.  Jones,  and  inserting  that  of 
Mary  A.  Jones,  the  cestui  que  trust,  as  defendant ;  which 
motion  the  Court  refused,  and  plaintiff  excepted. 

Defendant  moved  for  a  nonsuit,  which  the  Court  granted, 
on  the  grounds,  that  plaintiff  had  tailed  to  make  out  his 
case — had  failed  to  show  how  the  trust  estate  was  subject  to 
the  payment  of  the  note  sued  on  ;  and  that  the  corpus  of  a 
trust  estate  could  only  be  subject  to  sale  when  necessary 
for  the  benefit  of  the  estate.  To  whicli  decision  plaintiff 
excepted. 

Geo.  L.  Barry,  for  plaintiff  in  error. 

IIooD  &  RowNsox,  contra. 

By  the  Court. — Lumpkix,  J.   delivering  the  opinion. 

This  was  a  suit  to  recover  at  law,  a  debt  out  of  a  trus^i 
estate.  The  action  was  brought  against  the  husband,  a^ 
trustee;  it  turning  out  on  the  trial,  that  he  had  never  aa- 
cepted  the  trust,  the  Court  granted  a  nonsuit,  rti\\s\u%  t^ 
permit  the  plaintiff  to  substitute  the  name  of  the  wife,  wh^ 
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^^  ^3  one  of  the  cestui  que  trusts,  in  the  place   of  that  of  the 

^Visband. 

There   can   be   no  doubt  that  the  Court  was  right,  and 

^fDlwithstanding   the  Act  of  1856,  gives  the  right  to  sue  at 

"*^^wr,  still  it  never    was   designed  to  confer    such  power  as 

^  Viat  here  claimed. 

We  see  nothing  wrong  in  the  other  rulings  complained  of. 
Xn  the  view  already  taken  of  the  case,  it  becomes  unnecessa- 
ry to  notice  them  more  particularly. 

Before  commencing  any  proceedings,  either  at  law  or  in 
^uity,  counsel  would  do  well  to  examine  and  see  whether 
the  children  should  not  be  parties  likewise;  provided  there 
1)6  children.  Also,  how  far  the  giving  of  the  note,  in  this 
case,  will  indicate  the  intention  of  the  wife  to  bind  her  sep- 
arate property  for  this  debt.  This  question  has  been  much 
discussed,  and  there  is  no  little  law  learning  in  the  books,  up- 
on that  point. 

Judgment  affirmed. 

McDoxALD  J.  absent. 


Henry   H.   Horton,  et   a).,  plaintiffs  in  error,  vs.  Lewis  F. 
HicEs,  Sheriff,  for  the  use  of  another,  defendant  in  error. 

II.  was  arrested  under  a  ca.  sa.,  at  the  instance  of  B.  He  gave  bond  to  take 
the  benefit  of  the  insolvent  debtors  Act.  He  was  again  arrested  at  the  in- 
stance of  W.,  and  gave  bond  to  keep  the  prison  limits.  The  securities  in  the  ea. 
ta  bond  surrendered  II.  to  the  Sheriff,  and  ho  gave  another  prison  limits  bond. 
Upon  the  expiration  of  the  six  calendar  months,  under  the  first  prison  limits 
bood  to  W.,  the  Sherilf  put  II.  in  jail,  the  other  prison  limits  bond  having 
still  six  days  to  run.    H.  escaped  from  jail. 

Heldt  That  the  securities  on  the  second  bond  were  not  liable. 
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This  \va.>  an  action  of  d?..lit  on  a  prison  bounds  boi^  "d 
l)ron'::lit  Lv  Lt-wi:?  F.  IIi:ks. slier!ii,  i".»r  :Iie  use  of  Elijah  Bon  ^md. 
again.st  Henry  H.  Hoririii,  piinci^  al  in  ti:o  bond,  and  AV.  V-^^^' 
Mall  hews  and  others,  i>uroii'_'<. 

TIio  ca'^e  wa'?  j^ubniittcd  nynn  \\w  following  agreed  stai  -^^' 
merit  of  fpf-ts: 

That  Ilenrv  II.  Horton  was  arrc?;*.^d  hv  virtue  of  a  ca.  sc^^^  ^'- 
at  ihesuit  of  Ehjah  Bond,  on  iho  24{h  March,  lS5(i,  andei  J^    ^' 
tercd  into  bond  wiih  security,  for  his  appearance  to  take  tli^  ^^^ 
benefit  of  the  honest  debtor's  An,  at  July  Term,  1S56,  of  ih-^  ^^^ 
Inferior  Court  of  the  county  of  Crawford.     Tliat  on  the  Oil   -^  ^*^ 
June,  18.5»3,  the   sureties   surrenueri'J  Ilorton  to  the  SiierilL  ^   -^*? 
when  he  gave  bond  for  the  pri^fMi  limits.     That    before  thi  i   -^^^^ 
surrender,  on  the  31st  ^lay,  l*:*'5r>.  Morton  was  arrested  bj^^^^V 
virtue  of  a  ca,  .v/^/.,  at  the  suit  of  K.  V.  Wood  &.  Co.,  and  gav*""-^  ^'^ 
bond   for  ilio  ]ji'ison  liuiits :  iluii  h.?    remained   witliiii   tht^  ^  ^'^ 
prison    ])0'.inds    until    th(;    l.=^t    Dt-rember,  1S5G,   when   lio  ^  ^'^ 
was  taken    hv   the    Slicriir,    iMi.l    c!'\<olv   confined  in    the^^-^*   *'- 
jail  of  sai'i   coii»ity:  the  six   i:^  f-.!lis  h a vinir  expired  sin ce*^:!-^  ^^^ 
his   arrciit,   and   L'ivii;*.:   bon^l    for   ?^:\:d   limits,   under    thesis   -*^ 
ca,  sa.  of  Wrod  ic  Co.     That  II' iti.-n   remained  in  jail  unlit   ^-  " 


the  3'1  Dv-comhri",  I'-j/;,  wlu-u  he  ].':o!;e  j?j1,  and  e.scaped,^ 
and  fled  beyond  ilic  jail  limits,  and  l-i-V'-ndihe  limits  of  the 
county.  15.  A.  Ilort'ni  v/as  fur-iy  f:»r  il.  II.  Ilorton,  upon 
both  the  prirr.r.n  bounds  bonrSj  aijd  tlie  ca.  ,sy7.  bond.  That 
li.  IT.  Horton  at  tlie  timi>  he  evcajnd,  wks  not  confined  in 
the  jail  at  the  suit  of  BonJ,  ami  lie  was  not  surrendered  by 
any  of  his  fjurelics  on  ilie  pri-nn  hrnii-ls  bond,  given  in  the 
case  of  Bond.  That  he  mace  his  r.sri. pt-  .^ix  days  before  the 
expiration  of  six  months  from  the  d:iio  (»f  the  ]>ond  sued  on. 
That  he  never  took  the  bi-nent  of  tlie  honest  debtor's  Acr,  in 
the  case  on  v;hich  Bond  had  him  arrested,  and  never  paid 


e^. 
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oncl's  debt,  and  that  his  escape  was  not  by  the  knowledge 
consent  of  Bond  or  any  of  his  attorneys. 
XJpon  this  statement  of  facts,  the  sureties  moved  for  a  non- 
it,  on  the  ground,  that  their  principal,  H.  H.  Horton, was 
en  from  their  custody  and  control  by  the  Sheriff,  and  con- 
*inecl  in  jail,  and  they  were  thereby  discharged  from  their 
-*^i^t)iliiy  on  said  bond. 

The  Court  overruled  the  motion,  and  the  jury  under  the 
direction  of  the  Court  signed  a  verdict  for  the  plaintiff,  and 
^^feudants  excepted. 

S^M.  Hall  ;  G.  P.  Culverhouse  ;  Grice  ^'  Wallace,  for 
I?Iaintiffs  in  error. 

Cook  &  Moxtfokt  ;  and  Huxteu,  contra^ 

Sy  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Are  the  securities  on  the  unexpired  bond  liable  for  the  es- 

•e  of  Horton  from  jail  ? 
The  statute  says  to  the  debtor,  give  security  (hat  you  Avill 
go  beyond  the  ten  acres,  and  you  shall  not  be  confined 
'^^ithin  the  four  walls.     He  accepts  the  privilege  and  executes 
^■^^  Tequisite  bond.     He  is  seized  by  authority  of  law  from  an- 
other quarter  and  shut  uj)  in  jail.     Ought  his  bondsmen  to 
"^   further  responsible  for  his  safe  keeping? 

"The  liberty  of  the  debtor  is  ihe  consideration  fur  the  bond, 

"^^^ich  fails  as  soon  as  he  is  committed  to  close  confinement. 

^^    hold  the  bail  liable  after  this,  would  be   unreasonable. 

*^^T>rive  the  debtor  of  the  partial  liberty  secured   to  him  in 

sequence  of  giving  the  bond,  and  the  only  object  in  giv- 

^^S   it  is  defeated ;  while   the  prisoner  Iwjd  volition,  he    did 

^otriply  with  his  undertaking.     Hy  liio  act  of  inc^irccrntion 

^^^  status    was  changed,  and  was  then   an  ,?.«;(   belween  the 

^*^eriffand  himself, and  no  body  else.     And  shall  ♦*•-  .^nerifl 

"^^ke  his  own  neglect  a  cause  of  action  a2:ainst  the  securities  ? 
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Is  there  a  case  known  to  the  law,  where  securities  are  1 
ble  for  the  safe   keeping  of  a  prisoner,   civil  or  crimin 
who  is  legally  confined  within  the  four  walls  of  thejai 
We  appiehend  not. 

Judgment  reversed. 


James  Haudix,  plaiiitifl*  in  error,  vs.  George  Brown,  defen 

ant  in  error. 


[I.]  All  award  of  arbitrators  at  comtiion  law,  may  be  attacked  and  set  aside 
fraud,  and  the  parties  nf^nin.vt  whom  it  is  rendered,  need  not  resort  to  a  Cos 
of  Equity  for  that  purpose. 

[2.]  I'nder  the  Act  of  lsO(i,  an  award  can  only  be  impeached  for  fraud  in  the  a 
bitratorv.     But  at  coniiiion  law,  an  award  may   not  only  be   vacated  for 
ruptionor  partiality  in  the  arbitrators,  but  for  a  mistake  into  which  they  ha 
been  led  by  undue  means,  or  into  which  they  have  been  permitted  to  iaJl, 
the  fraudulent  concealment  t>f  the  party  or  his  a<;ent. 

[X]  Courts,  while  they  may  not  correct  the  award,  or  revise  the  decision  oft 
arl>itrators,  hold  it  to  be  a^^ain^t  conscience  to  take  advantage  of  an  award  t  ^ 
enforce  it,  or  to  use  it  as  a  plea  to  bar  a  defence. 

Complaint,  from  Bibb  Superior  Court  Tried  before  Judg^ 
Lamar,  at  November  Term,  1858. 

Suit  was  brought  by  James  Hardin  against  George  Brown 
on  a  note  made  by  Brown,  for  the  sum  of  eight  hundred  dol 
lars,  of  which  the  following  is  a  copy: 

"  §800  00.  On  or  before  the  25th  day  of  December  next,  IT 
promise  to  pay  James  Hardin  or  bearer,  eight  hundred  dol — 
lars,  for  value  received,  with  interest  from  date.  This  22J 
August,  lS5fi. 

Signed)  GEORGE  BROWN." 


n 
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On  ihe  trial  of  the  case  in  the  Court  helow,  plaintiff  read 
iti  evidence  the  foregoing  note,  and  rested  his  case. 

In  the  further  progress  of  the  trial,  a  number  of  witnesses 
were  examined,  and  depositions  read,  disclosing  the  follow- 
ing state  of  facts: 

Oq  the  fourteenth  day  of  April,  in  the  year  1856,  George 
Brown  sold  to  James  Hardin  a  negro  woman  named  Eliza, 
and  her  child  about  one  year  old,  for  the  sum  of  eleven  hun- 
dred dollars.      Brown  made  to  Hardin   a  bill  of  sale  in  the 
usual  form  with  warranty.     On  lhe22d  day  of  August,  next 
succeeding,  Hardin  came  to  the  house  of  Brown,  in  compa- 
ny with  his  overseer,  Alfred  Dennis,  the  brother-in-law  of 
Brown,  and  told  Brown   he  must  take   the  negroes  back. 
Brown  asked  him  why  he  wished  them  taken  back ;  and  Har- 
bin answered,  "because  when  I  bought  her,  I  thought  she 
"^as  in  the  family  way,  but  she  was  not."    Brown  said,  if 
^ile  was  not,  he  would  take  her  back.     It  was  ten  miles  from 
brown's  house  to  Hardin^s  plantation, where  Eliza  was;  she 
^as  not  produced  on  this  occasion,  and  it  did  not  appear  that 
thrown  had  seen  her  after  the  sale  in  April.    Brown  asked 
^ardio  what  was  the  condition  of  the  woman  at  that  time ; 
dardin  replied  that  he  had  not  seen  her  since  the  physician 
had  been  attending  on  her,  and  called  on  Dennis  to  state  what 
Ihe  physician  had  said  to  him.     Dennis  then  said  to  Brown, 
ihat  the  physician  said  she  was  very  low,  and  if  she  had  an- 
other fit  she  would  die;  and  further,  that  he  would  not  give 
his  old  hat  for  her  chance  of  life.     Brown  asked  Hardin  if 
he  considered  the  woman  worth  as  much  then  as  she  was 
when  the  sale  was  made  in  April ;  Hardin  said  he  did.     It 
was  then  ai[iroi  J  (hat  the  trade  should  be  cancelled  ;  and  that 
the  negroes  should  be  brought  back   by  Hardin,  whenever 
Brown  should  decide  that  she  was  able  to  travel.     In  lieu  of 
returning  the  purchase  money,  Br.^wn  gave  Hardin  notes  on 
one  Calloway  and  Dr.  Purifoy,  amounting  to  three  hundred 
dollars,  and  his  own  note,  the  subject  of  this  suit,  for  eight 
handred  dollars. 
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When  Ikowu  wont  to  Hardin's,  the  next  day,  th".  womj 
was  dead  and  buried;  shedied  about  twelve  hours  af'er  iW    _^ 
trade  was  cancelled. 

The  parties  afterwards  submitted  the  whole  matter  tost!^ ^— » 

en  arbitrators,  and  each  took  oath  to  abide  the  award.  T 
submission  was  not  in  writing.  The  award  of  the  arbif 
tors  was,  that  Hardin  should  keep  the  notes,  and  Bro^ 
should  take  back  the  child  and  bill  of  sale. 

At  the  arbitration, />.  Sirn/n?ns  swove,(jaishe  also  did  at  t^    "^e 
trial  in  the  Court  below,)  that  on  the  night  before  the  ar  TtrDi- 
tration,  17  or  IS  days  after  Eliza's  death,  he,  in  company  w^  i  tb 
P.  T.  Wilson,  Alfred  Dennis  and  a  medical  student, exhuncr*.   «d 
the  body  and  made  an  examination  of  the  womb.     The  cl  -X  s- 
interment  was  made  about  the  llth  day  of  September;  t  T  le 
womb  was  not  in  a  state  of  putrefaction,  and  was  of  the  i:a  ^^t- 
nral  size  ;  the  body  was  not  very  offensive  ;  the  examinat  i  *^n 
consumed  about  five  minutrs.     Is  of  the  opinion  that  tlx^i^-re 
had  been  no  fcrhis  in  the  womb  from  30  to  CO  days  bef"*^^^^ 
the  woman's  death;  never  had  seen  the  woman  before    ^  ^^e 
died  ;  Dennis  identified  the  body;  never  saw  any  thing  a  f^^  ^^ 
said  examination  to  change  his  opinion;  Hardin  procii  i^ -^^ 
him  to  examine  the  body. 

Whenthis  testimony  was  given  in  atthearbitrationjBro^*-"^'" 
complained  ihat  he  had  received  no  notice  that  the  body  ^^-^35 
to  be  disint(?rred.     Brown  admitted  that  if  the  woman   ^^fc-''3s 
not  pregnant,  she  was  unsound  when  he  sold  her.     HarcJJU 
also  stated  to  certain   persons  at  the  arbitration,  that  it   '^'^'^^s 
useless  for  Thrown  to  prove  that  the  negro  was  sound,  \%'t^  ^" 
the  original  sale  took  place,  because  he  admitted  she  wasr     at 
that  time  sound, 

D)\  Searct/  swore  at  the  arbitration,  and  on  the  trial,  tl-J^' 
a  few  daysbefon;  IJrowi;  sold  llie  woman  to  Ilnrdin.  hos/^'^ 
Eliza;  slif»   'jomplaiiied  ol  nri^iscn    in  the    uiornings,  and      ^* 
giddiiuv-s.      Dr.  S.  tlioni^iu  shf^  was    in  the  early   stages    ^* 
precnanry,  :Hid  dirfcied  hfM'  to  he  bled  freely. 

After  the  ill  hit raiion,  tlie  child  and  Eliza's  clothes  and  br^* 
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ding  were  sent  back  to  Brown's;  the  clothes  of  Ehza  were  • 
stained  with  blood,  and  some  of  them  were  mutilated;  the 
mattress  was  also  stained,  and  the  blood  had  run  completely 
through  it,  all  having  the  appearance  of  having  been  used  by 
I  woman  wlio  had  flooded   considerably.     The  clothes  and 
bedding  were  not  exhibited  at  the  arbitration.     The  arbitra- 
tors testified,  that  the  main  question   to  which  they  directed 
their  inquiries  was  the  one  as  to  the  pregnancy  of  the  wo- 
man, and  that  their  decision  was  based  on  the  testimony  of 
Dr.  Simmons,  and  the  admission  by  Brown,  that  if  the  v/o- 
man  was  not  pregnant,  she  was  unsound  at  the  first  sale. 
The  clothes  and  bedding  of  Eliza  were  afterwards  exhibited 
to  fiveof  them,  and  three  of  the  five  swore,  that  after  seeing 
the  bloody  clothes  and  bedding,  they  were  dissatisfied  with 
fheir  finding,  and  that  if  they  had  seen  these  things  before 
the  arbitration,  their  finding  would  have  been  different. 

Dr.  Searcy,  Dr.  Fitzi^erald  andZ^A  Hammond  swore,  that 
•liey  did  not  think  such  information  could  be  obtained  from 
In  examination  of  the  womb  of  a  woman  who  had  been  dead 
seventeen  or  eighteen  days,  in  tlie  month  of  August,  in  this 
ilimale,  as  to  enable  medical  men  to  determine  whether  or 
not  there  Iiad  been  a  fwtiis  in  the  womb  from  30  to  60  days 
before  death. 

Other  testimony  was  offered,  but  the  foregoing  statement 
discloses  the  material  facts  proved  on  the  trial. 

The  jury  found  a  verdict  for  the  defendant,  and  plaintiflf 
moved  for  anew  trial  on  the  following  grounds: 

1st.  Because  the  Court  erred  in  admitting  testimony  to  im- 
peach the  award  of  the  arbitrators. 

2d.  Because  the  Court  erred  in  admitting  testimony  going 
to  prove  the  soundness  of  Eliza  at  the  time  of  the  sale  by 
Brown  to  Hardin,  and  also  to  prove  that  the  bedding  and 
dress  were  bloody. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  if 
the  defendant  had  proven  fraud  on  the  part  of  the  plaintiff, 
in  procuring  the  award,  he  bad  a  right  to  do  so  in  this  ac- 
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tion,  and  they  must  find  for  defendant  if  they  should  furt 
believe  that  the  note  was  procured  by  fraud,  and  that  t 
consideration  had  failed. 

4th.  Because  the  Court  erred  in  ruling,  that  the  defend 
had  the  right  to  plead  the  notes  of  Calloway  as  a  set-o£ 

5th.  Because  the  jury  found  contrary  to  law. 

6th.  Because  the  jury  found  contrary  to  evidence. 

7th.  Because  the  Court  erred   in  admitting  testimonjT" 
prove  what  Dr.  Simmons  testified  before  the  arbitrators, 
in  refusing  to  rule  it  out  on  motion  of  plaintifi^'s  counsel. 

8th.  Because  the  Court  refused  the  motion  of  plaintiff^ 
rule  out  all  evidence  introduced  by  defendant,   that  did 
show  fraud  in  the  arbitrators.     Which  motion  the  Court  o 
ruled,  and  plaintiff  excepted. 

PoE  &  Ghier,  for  plaintiff  in  error. 

Speer  &  Hunter,  CO w/ra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

This  case  is  somewhat  tangled  up  by  the  direction  it  IrMas 
taken.  It  will  be  found,  however,  to  turn  mainly  upon  t,lie 
validity  of  the  award  rendered  between  the  parties. 

Hardin  bought  of  Brown  a  negro  woman  and  child    foi 
$1,100.     He  paid  $800  cash,  and  gave  the  notes  of  Jona/i   ^. 
Calloway  and  Dr.  A.  W.  Purifoy,  which  he  held,  for  the  bal- 
ance of  the  purchase  money.     Brown  warranted  the  slaves    ^o 
be  sound  in  body  and  mind.     Hardin  kept  the  negroes  f(^«J' 
months,  and  being  dissatisfied  with  the  trade,  went  toBrov^** 
to  rescind  the  contract      After  parleying  with  one  anoih^^^' 
Hardin  asserting  that  the  negro  woman  was  worth  as  xawC^^ 
as  when  he  bought  her,  Brown  agreed  to  the  rescission.  N^^^ 
having  the  cash  to  refund,  he  gave  his  note  to  Hardin  iC^^ 
g800,and  re-delivered  to  him  Calloway  and  Purifoy's  note^^' 
at  the  same  time  taking  back  his  bill  of  sale.    The  womar""^^ 
whom  Brown  had  not  seen  since  he  parted  with  her  diedth     ^ 
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MmeDight,  and  within  twelve  hours  after  this  second  con- 
tiict,  which  took  place  at  Brown's  house,  some  ten  miles  off 
from  Hardin's  plantation,  where  the  negro  was.  Brown  re- 
fused to  pay  his  note,  alleging  that  he  had  been  defrauded 
hj  Hardin. 

They  then  consented  to  submit  their  matters  to  seven  arbi- 
bators,  who  met,  and  after  hearing  the  testimony,  awarded 
(bat  Hardin  should   retain  the  notes,  and  Brown  take  back 
the  negro  child.     In  other  words,  that  the  arrangement  be- 
tween the  parties  should  stand.     The  child  was  sent  home  to 
Brown,  and  he  still  has  it. 

[1.]  Hardin  sued  on  the  $800  note,  and  Brown  pleaded 
fitilure  of  consideration,  and  fraud  in  the  procurement  of  the 
■^ote.     Hardin  replied,  in  effect,  the  award  as  a  bar  to  this  de- 
fence.    Brown  rejoined,  that  the  award  was  fraudulently  ob- 
^ined  and  void.      Hardin,  by   his  counsel,    objects  to  the 
^\»rard  being  attacked  in  a  Court  of  Law,     But  we  hold,  that 
^He  judgment  of  a  Court  in  this  State,  may  be  vacated  for 
fraud,  al  law^  and  of  course  an  award  of  arbitrators  may  be. 
[2.]  Again,  Hardin  insists,  that  an  award  can  only  be  at- 
tacked for  fraud  in  the  arbitrators.      And  this  is  true,  under 
the  Act  of  1856.    But  this  is  an  award  at  common  law,  and 
Hot  a  submission  under  that  Act.      Corruption  or  partiality 
grounds  for  setting  aside  an  award  al  common  law.  And 
is  a  mistake,  into  which  the  arbitrators  have  been  led  by 
undue  means,  or  into  which  they  have  been  permitted  to  fall 
by  the  fraudulent  concealment  of  the   parly  or   his  agent 
Aietcalf  vs.  Ives^  1  ^tk,  63  ;  Russell  on  the  Power  and  Du- 
ties  of  JirbitratorSj  53,  1  Lib.  new  series,  636.     A  Court,  in 
such  cases,  does  not  correct  an  award,  or  revise  the  decision 
of  the  arbitrators;  but  holds  it  to  be  against  conscience  to 
take  advantage  of  the  award,  by  seeking  to  enforce  it,  or  by 
using  it  as  a  ple:ito  bar  a  defence. 

The  complaint  against  the  award  in  this  case  is  this : 
When  Brown  sold  the  woman  Eliza  to  Hardin,  he  supposed 
•he  was  pregnant,  although  he  did  not  warrant  it.     When 
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told  oi  her  situation  by  l)(?iiiii5,  tlie  overseer  of  Hardin,  h 
admitted  that  if  she  was  not  pregnant,  she  was  diseasei 
The  fact  of  her  pregnancy,  then,  became  to  be  very  material 
in  the  altercations  between  the  parties.  She  had  been  dead 
and  buried  eighteen  days  when  the  arbitration  took  place. 
The  night  before  the  arbitration,  Uardin  procured  Dr.  Sim- 
mons, who  was  not  liis  family  physician,  and  who  had  not 
attended  the  woman,  to  disinter  her  remains,  and  make  a 
post  mortetn  examinalion.  This  was  done  at  9  o'clock  the 
over-night,  by  torch  lii:ht,  and  within  five  minutes  time!  Dr. 
Simmons  testified  bdore  the  arbitrators  the  next  day  not  on- 
ly that  there  was  no  futus  in  the  womb,  but  that iioue could 
have  been  there  from  thirty  to  sixty  days  before  her  death! 
And  this  proof  sprung  upon  Bn>wn  without  notice,  and  given 
in  just  at  the  heel  of  the  invesiigaiion,  in  all  probability  con- 
trolled the  case.  Wliile  Brown  vs'as  attempting  to  prove  that 
the  woman  was  souiid  wlien  he  sold  her,  Hardin  stated  em- 
phatically, that  lie  did  not  dispute  it,  remarking  that  he  had 
Brown  by  the  leg,  any  how.  But  this  was  not  all.  Subse- 
quently to  the  award,  the  child  w^assentto  Brown's,  and  wiih  M'  -» 
it,  the  clothes  and  bedding  of  the  woman,  the  whole  stained 
with  blood,  and  the  mattress  on  which  she  lay  saturated  so 
as  to  l)c  wet  through,  and  her  apparel  partially  mutilated, and 
some  of  it  removed.  And  tiiese  facts  coming  to  the  knowl- 
edge of  Brown,  determined  him  to  resist  the  payment  of  the 
note,  and  the  execution  of  the  award.  Three  of  the  arbitra- 
tors swear,  that  if  they  had  seen  those  clothes,  fnrnisliing  such 
strong  presumptive  evidence  that  thewomanhad  given  birili 
to  a  child,  living  or  dead,  they  would  not  have  rendered  lli» 
award  which  they  did.  The  weight  of  medical  authority  is 
altogether  against  the  opinion  of  l)r.  Simmons.  Physicians 
who  bear  testimony  to  his  skill  and  integrity,  express  it  as 
their  decided  belief,  that  Dr.  Simmons  could  have  come  to 
no  satisfactory  conclusion  under  the  circumstances  which  at- 
tended his  examination. 

Well,  with  all  this  proof  before  them,  the  Court  instructed 
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the  jury,  that  if  the  defendant  had  shown  fraud  on  the  part 
of  the  plaintiff,  in  procuring  this  award,  w^hich  he  had  a 
right  to  do,  they  should  find  for  the  defendant,  if  they  should 
further  believe  that  the  note  was  originally  procured  by  fraud, 
and  the  consideration  had  failed. 

The  charge  is  fair,  and  there  is  abundant  proof  in  the  re- 
cord to  support  the  verdict. 

We  sustain  the  Court  upon  all  the  exceptions  taken  to  the 
admissibility  of  evidence  during  the  trial,  and  in  refusing  to 
withdraw  any  portion  after  it  was  admitted.  And  affirm  gen- 
erally the  judgment  of  the  Court  below. 

Judgment  affirmed. 


'^-a.:bjiiel  Clifton,  and  others,  plaintiffs  in  error,  vs.  Robert 
O.  HoLTON,  administrator,  de  bonis  no?i,  &c.,  defendant  in 
ex^or. 

**-    executed   his  will  and  died.     By  the  Od  ilcm,  he  bequeathed  to  J.  F.  II., 

**   only  child,  certain  properly;   and  ]>y  the  6lh  item,  he  directs  as  follows : 

"*"«!.  case  my  sou  3.   dies  before  he  arrives  at  twenty-one  years  of  age,  and 

^t-tout  issue,  all  the  property  given  herein  before  to  my  said  son,  I  give  and 

^^iie  to  my  blood  relations,  of  nearest  kin,  to  bo  equally  divided  among 

^tn.    J.  F.  H.  died  under  twenty-one   years  of  age,  and  without  issue.     At 

^^  time  of  the  execution  of  the  will  and  death  of  the  testator,  M.   H.,  a 

a*-^ow,  was  the  only  surviving  brother  or  sister  of  the  testator.    She  had  chil- 

^n.    There  were  two  families  of  nephews  and  nieces,  the  children  of  deceas 

^^  listers.    The  parents  of  testator  were  both  dead.    All  of  the  foregoing 

^^ts,  it  wa»  agreed,  were  well  known  to  the  testator  at  the  time  he  made  his 

*IL    AAer  the  death  of  testator  and  while  his  sou  was  still  in  life,  the  only 

^  ^^viving  sister  died. 

That  the  children  of  M.  H.  were  not  entitled  to  the  whole  of  the  contin- 


^^m  legacy,  but  that  the  families  of  the  other  two  sisters  were  entitled  to 
**^rticipate. 

VOL.  XXVII. — 21. 
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Gabriel  Clifton,  and  others,  children  of  Nancy  Clifton, 
ceased,  filed  this  their  bill  against  Robert  0.  Holton,  admin — 
istrator,  de  bonis  nouy  with  the  will   annexed,  of  Samuel 
Holton,  deceased,  for  their  share  of  a   legacy,  claimed  by 
them  as  remaindermen,  under  the  will  of  said  Samuel. 

The  bill  states  that  testator  duly  made  and  executed  his 
last  will  and  testament,  the  Jirs^  of  June^  eighteen  hundred 
and  forty-six^  and  died  in  August  thereafter,  leaving  said 
will  in  full  force  and  unrevoked. 

That  the  third  item  of  said  will,  is  as  follows : 

^^ Item  Third:  I  give  and  devise  to  my  son  James  Fitz- 
gerald Holton,  Mat  a  negro  man ;  Amy,  a  negro  woman  and 
her  natural  increase;  also,  her  children,  namely:  Bob,  a 
boy,  and  Wiley,  a  boy,  Harriet,  a  girl,  Dave,  a  boy,  and  Sarah, 
a  girl.  I  also  give  and  devise  to  my  said  son,  two  tracts  or 
lots  of  land,^^  (describing  them,)  that  in  and  by  (he  sixth 
item  of  said  will  testator  bequeathed,  as  follows:  ^^ In  cast 
my  son  James  die  before  he  arrives  at  twenty-one  years  qf 
tige^  and  without  issue^  all  the  property  herein  before  given 
to  my  said  son  James^  I  give  and  devise  to  my  blood  rela- 
tions  of  nearest  kin^  to  be  equally  divided  among  them?^ 

The  bill  states  that  testator  died  leaving  but  one  child, 
the  said  James  Fitzgerald,  and  that  when  said  wilt  was  exe- 
cuted, and  at  the  time  of  his  death,  the  only  and  nearest 
blood  relations  he  had,  exclusive  of  his  said  son,  were  a  sis- 
ter, Mrs.  Margaret  Holton,  and  the  nephews  and  nieces  of 
two  pre-deceased  sisters,Mrs.  Taylor  and  Mrs.  Nancy  Clifton. 
That  there  were,  and  are  now,  four  children  of  Mrs.  Taylor, 
and  complainants,  seven  in  number,  are  the  children  of 
Nancy  Clifton,  That  Margaret  Holton,  the  last  surviving 
sister  of  testator,  died  in  1851,  leaving  six  children.  That 
James  Fitzgerald  Holton  died  in  1855,  before  arriving  at  the 
age  of  twenty-one  years,  and  without  issue.    That  after  bis 
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dea.th,  the  defendant,  Robert  O.  Holton,  a  son  of  said  Marga- 

took  out  letters  of  administration  de  bonis  non,  with  the 

ill  annexed,  on  the  estate  of  Samuel  tIolton,and  possessed 

hirnself  of  all  the  property,  real  and  personal,  bequeathed  to 

^CLid  James,  as  aforesaid. 

The  bill  states  that  complainants  are  entitled,  as  ^' i/oo(f 
^^ioriiona  of  nearest  Arm"  to  testator,  to  an  equal  share  of  said 
l^gcicy  with  the  children  of  Margaret  Holton  and  Jane  Tay- 
l«^r,  to  be  divided  amongst  all  per  capita. 

'o  this  bill  the  defendant  demurred  for  want  of  equity,  in 
;,  that  complainants  were  not  entitled  to  any  part  of  said 
icy,  but  upon  the  death  of  James  Fitzgerald  Holton,  the 
vested  solely  and  absolutely  in  children  of  Margaret 
Iton,  the  sister  of  testator,  the  nearest  blood  relation  at 
*"^  time  the  will  was  executed,  and  at  the  period  of  testator's 
^«~th. 


^After  argument,  the  Court  sustained  the  demurrer,  and 
^ ^missed  the  bill,  and  counsel  for  complainants  excepted. 

Samuel  D.  Killen,  for  plaintiff  in  error. 

NO.  M.  Giles,  contra^ 

5y  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

*Xhe  question  in  this  case  is  not  without  embarrassment, 
^^^"^eral  propositions  insisted  on  by  the  counsel  for  the  Hol- 


las, may  be  connected   for  the  purposes  of  this  decision. 

*^    tnay  be  granted  that  "  the  blood  relations  of  nearest  kin," 

^^   the  testator,  are  to  be  ascertained  and  fixed  at  the  time  of 

^i«  death,  and  not  the  death  of  his  son  ;  a  rather  debateable 

^^int.    The  words  of  the  will  are,  '^  in  case^  my  son  dies," 

*  then  give  over  this  property  "to  my  blood  relations,"  &c. 

1*be  division  contemplated,  is  evidently  at  the  death  of  the 

'on,  and  why  not  the  gift  over  to  those  who  answer  to  the 

description  of  nearest  blood  relations  at  that  time  ? 
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Yield,  also,  that  '^  rdations*^  may  be  read  in  the  singular, 
although  there  is  no  reason  for  making  the  substitution  in 
this  case ;  nay,  concede  that  if  the  item  of  the  will  had 
stopped  at  the  first  clause,  "  my  blood  relations  of  nearest 
kin/^  that  the  sister  would  have  taken — and  this  we  appre- 
hend is  all  and  more,  perhaps,  than  can  be  fairly  claimed: 
still  we  think  the  case  is  with  the  complainants. 

We  must  give  effect  to  all  the  words  in  the  will.  And  in 
this,  as  in  thousands  of  cases,  the  context  or  explanatory 
words  must  control  the  technical  terms  of  the  testament 
Dying  without  issue,  which  taken  by  themselves  would  cre- 
ate a  perpetuity,  are  often  enlarged  by  superadded  words,  so 
as  to  constitute  a  good  remainder  over. 

It  is  agreed  on  the  record,  that  the  testator  knew  that  he 
had  an  only  sister  living,  and  no  brother ;  that  his  parents 
were  dead,  so  that  there  could  not  possibly  be  another  broth- 
er or  sister.  Could  he  have  intended  to  restrict  his  bounty 
to  that  only  sister,  and  yet  give  the  property  to  his  blood 
relaiions  of  nearest  kin,  and  direct  it  "  to  be  equally  divided 
among  them  V^  must  he  not  of  necessity  have  contemplated 
and  intended  to  have  provided  for  more  legatees  than 
one?  He  not  only  employs  the  plural,  relations,  but  he  di- 
rects an  equal  divisiofi  to  be  made.  A  gift  to  one,  is  utterly 
inconsistent  with  the  idea  of  a.  division^  much  less  an  equal 
division,  when  that  one  takes  the  whole,  and  that  is  not  all, 
it  is  to  be  an  equal  division  among  "  them^^  that  is,  the 
blood  relations  already  mentioned. 

Policy  favors  the  subdivision  of  property.  Courts  should, 
in  this  country,  lean  to  that  interpretation  of  wills,  which 
carries  out  the  provisions  of  the  statute  of  distributions, 
rather  than  to  that  which  defeats  them.  For  this  statute 
after  all,  is  our  American  Magna  Charta;  doing  more  to 
perpetuate  our  republican  institutions  than  the  Constitution* 
For  without  the  accumulation  by  law  of  property,  in  the 
hands  of  the  few,  there  can  be  no  privileged  classes. 

Justice  and  equity  favor  this  construction,  why  should  not 


MACON,  JANUARY  TERM,  1859.  325 


liubhiii  el  al.,  vs.  Voiinj^  et  al. 


'^ll  who  Stand  in  the  same  degree  of  relationship  to  the  testa- 
tor, at  the  time  this  estate  look  elTect,share  alike  in  his  boun- 
ty? Why  should  one  family  of  nephews  and  nieces,  the 
c/iiJdren  of  a  deceased  sister  gtU  all,  while  two  other  faniiiies 
of  nephews  and  nieces,  the  children  also  of  deceased  sifters, 
get  nothing?  It  is  not  in  such  cases  that  Courts  convert  the 
plural  into  the  singular  number — but  to  prevent  a  failure  of 
testamentary  disposition. 

The  testator  had  but  one  object  in  view,  to  exclude  his 
wife  and  her  kin  from  any  further  participation  in  his  prop- 
erty. He  provided  handsomely  for  her,  and  gave  a  small 
legacy  to  a  daughter,  probably  by  a  previous  marriage.  lie 
did  not  intend  thcin  to  come  in  again.  Hence  the  employ- 
ment of  the  terms,  "  blood  relations.**  It  was  not  so  much 
to  designate  which  of  his  blood  kin  should  take,  as  to  shut 
out  those  who  should  not.     This  is  the  key  to  the  will. 

Judgment  reversed. 


JoEi-  F.  Ri'siiTN,  and  others,  plaintiffs  in  error,  vs.  Cicero 

H.  Young,  et  a  I.,  defendants  in  error. 

J«)hn  Rii.«liiu  (licil,  leaving  a  will  wiili  three  executors,  Shn<.l.  11.  Feltr)n.  Jnn. 
C.  Rodirer.s,  mi«l  Wm.  Tvii«-liiri.  I'\'lluii  took  poriyos^sion  ol  the  tr>iat<',  aiwl  pro- 
ceedctl  lo  oxo«.M!le  the  v/i!!.  hut  Icfore  execntinL^  it  fi'lly,  hiiii-eljMie*.!,  leaving 
a  will  aiKJ  tv.o  cxeeutnrjs.  J?h'vri!y  afl'^rwards,  Ilodcer^  :iNo  'h-rd,  and  Wm. 
Ilu!!>hin  nitivfd  into  Ali.hania.  .Tolm  [Jiishinh^rt  no  dchts.  JS<»;>i'*  of  tii"  letra- 
tee'<  under  l);«j  Vv-ll  i.^i  Jiio.  riii-'hiii.  ^;l•'d  l!ie  executors  of  l\'Itt  ii  in  eiMiity, 
for  thi'ir  (<.'i.a«rfe''. 
//*■///.  Til  fit  I  lie  Ml  it  lay. 

In    Equity,  from   T^.Tamu  county.     Decision  on  demurrer, 
by  Judge  Lamau,  at  September  Term,  1858. 
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This  was  a  bill  filed  by  Joel  F.  Rushin,  (cliild  and  heir  a    -Mt 
law  of  Joel  Rushin,  deceased,)  John   Rushin  and   Willia 
Rushin,  (children  and   heirs  at  law  of  John  Rushin,  junio 
deceased,)  and  Stephen  Bivins,  and  his  wife,  Celia    Bivins^ 
against  John  C.  Rodgers,  one  of  the  executors  of  John  Rush 
in,  deceased,  and    Cicero  H.   Young  and  John   M.  FeltOD 
executors  of  Shadrick  R.  Felton,  deceased. 

The  bill  states  that  John  Rushin,  of  the  counly  of  Macon 
departed  this  life  testate  on  the  25th  February,  1843,  leavin 
in  full  force  his  last  will  and  testament,  which  is  made 
exhibit  and  part  of  the  bill.     That  William  Rushin,  senior___  ^> 
then  of  Macon  county,  but  now  ot  the   Slate  of  Alabama,      -i 

Shadrick  R.  Felton,  then  of  Macon  county,  but  now  deceas 

ed,  and  John  C.  Rodgers,  now  of  the  county  of  Macon,  werc^^^^ 
appointed,  and  duly  qualified  as  executors  of  said  will.  Thaw'  — ^ 
the  said  Shadrick  R.  Felton.  one  of  the  executors  aforesaid, 
departed  this  life  in  1S52,  leaving  his  last  will  and  testament 
and  appointing  Cicero  H.  Young  and  John  M.  Felton,  hi 
executors,  who  duly  qualified  and  took  upon  themselves  th 
execution  of  said  will.  That  upon  the  probate  of  the  wil 
of  said  John  Rushin,  in  March,  18  13,  all  the  executors  there- 


in named,  having  qualified,  took  possession  of  the  entire  estat 
of  their  testator,  consisting  of  lands,  negroes,  horses,  mules', 
cattle,  hogs,  corn,  fodder,  cotton,  houM^hold  and  kitchen  fur- 
niture, &.C.  &;c.  judgments,   executions,  notes  and  cash  oiJ 
hatid,  and  all  amounting  to  a  very  large  amount  in  value,  to- 
wit:  over  the  sum  of  one  hur)dred  thousand  dollars. 

The  bill  charges  that  there  was  due  to  said  estate  a  large 
amount,  and  number  of  debts  vv  hich  were  not  returned 
and  specified  in  the  inventory  of  said  estate,  made  and 
returned  by  said  exccuiois.  'IMie  bill  also  states,  that 
the  testator  at  the  time  of  his  death  owed  nothing.  The  bill 
states  further,  that  coniphiiiiimts  by  said  will  of  John  Rush- 
in, deceased,  were  bequeailK  d  certain  negroes  specifically 
and  with  seven  others,  were  the  residuarv  legatees  in  and 
under  said  will,  and  that  said  executors,  have  failed  and  re- 
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Axsed  to  account  and  settle  with  complainants  for  their  lega- 
cies^and  have  misapplied  and  wasted  said  estate,  and  are 
i-ising  the  same  for  their  own  benefit;  having  sold  the  lands^ 
roes,  &.C.  belonging  to  said  estate, 
rrhe  bill  farther  states,  that  William  Rushin  one  of  said 
ecutors,  after  his  cjiialificalion,  removed  from  the  State 
cl  is  not  made  a  party.  That  said  estate,  even  while  said 
illiam  Rushin  resided  in  this  State,  was  principally  man- 
by  Felton  and  Rodgers,  his  co-executors,  and  that  said 
illiam  received  but  a  small  portion  of  said  estate  into  his 
t^SLxids. 

The  bill  prays  for  a  discovery  and  account,  and  that  de- 
dants  pay  to  complainants    the  amount  that   may    be 
nd  due  and  coming  to  them,  &c. 
-After  the  filing  of  the  bill,  John  C.  Rodgers,  one  of  the 
^cutors  and  defendants,  departed  this  life,  intestate,  leaving 
xlUam  Rushin  of  Alabama,  the  sole  surviving  executor, 
rihe  bill  was  amended,  alleging  that  the  said  Rodgers,  and 
adrick  R.  Felton,    when  in  life,  as  the  executors  of  John 
shio,  deceased,  took  possession  of  the  whole  estate  of  said 
<2eased,  their  testator,  and  that  said  Shadrick  was  in  pos- 
ssion  of  a  great  portion  thereof,  at  the  time  of  his  death, 
c3that  Cicero  H.  Young  and  John  M.  Felton,  took  posses- 
a  of  said  efiects  and  property  in  the  hands  of  their  testa- 
»the  said  Shadrick,  and  that  complainants  are  unable  to 
scify  and  identify  said  property,  and  are  compelled  to  re- 
to  the  consciences  of  defendants  for  a  discovery  of  the 
me. 

To  this  bill,  defendants.  Young  and  John  M.  Felton,  execu- 

^  of  Shadrick  R.  Felton,  deceased,  one  of  the  executors  of 

■^hn  Rushin,  deceased,  demurred  on  the  following  grounds. 


-wit  : 
1st.  Because  there  was  no  equity  in  said  bill. 
2d.  Because,  it  appears  by  said  bill  that  William  Rushin, 
uior,  John  C.  Rodgers  and  Shadrick  E.  Felton,  were  ap- 
^cjinted,  and  all  qualified  as  executors  of  said  John  Rushin, 
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deceased,  and  that  said  Shadrick  R.  Felton,  departed  tl  lis 
life,  leaving  said  William  Rnshin,senior,  and  John  C.  RocJp 
crs  snrviving  him  in  office  as  cxccntors,  and  that  said  Sha- 
drick R.  Fehon  having  died,  leaving  defendants  his  execn- 
tors,  who  by  said  bill  are  cliargcd  and  treated  as  representa- 
tives of  John  Rushin,  deceased,  with  William  Rushin,  sen- 
ior, and  John  C.  Rodgers,  the  original  and  surviving  execu- 
tors of  said  John  Rushin,  deceased. 

The  Court  sustained  the  demurrer  and  dismissed  the  bi^^ 
as  to  defendants  demurring?. 

To  which  decision  complainants  excepted. 

Blandford  &    Crawford;    B.  Hill;   Fish  &.  Roiuxsot*^' 
for  plaintiffs  in  error. 

Sam'l  Hall,  contra. 

By  the  Court, — Benxing  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  sustaining  the  demuirer  to 
the  bill  ? 

The  demurrer  was  filed  by  Young  and  Felton,  the  execu- 
tors of  Shadrick  R.  Felton,  deceased. 

The  complainants  arc  legatees  under  the  will  of  John 
Rushin,  deceased,  and  they  sue  for  their  legacies  given  in 
that  will.  That  will  appointed  Shad.  R.  Felton,  Jno.  C. 
Rodgers  and  Wm.  Rushin,  its  executor^.  Rodgers  is  now- 
dead  ;  Wm.  Rushin  is  a  citizen  of  Alabama  ;  Felton  is  dead 
too  Felton  was  the  principal  exeiuilor,  and  into  his  hands, 
went  the  whole,  or  almost  the  whole  of  the  testator,  Jno. 
Rushin's  estate.  Jno.  Rusliiu  l<;lt  no  debts.  Consequently^ 
we  may  assume,  that  the  legacies  to  the  complainants,  have 
completely  vested  in  tliem. 

Tlic  question,  then,  is,  are  Shad.  R.  Felton's  executors  ac- 
countable for  these  legacies  directly  to  the  legatees,  or  only  t 
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^^me  person  representing  John  Kushin-s  estate,  as  his  execu- 
tor, or  as  his  administrator  f/e  bonis  non?  And,  for  ought 
^hat  we  can  see,  they  may  be  required  to  account  directly  to 
^hose  legatees.  A  payment  to  tlie  legatees  will  be  a  protec- 
tion to  them,  against  any  suit  for  the  same  legacies,  brought 
by  any  representative,  of  John  R  llushm's  estate;  because 
2ill  the  use  such  a  representative  could  have  for  the  legacies, 
if  recovered  by  him,  would  be  to  apply  them  to  debts,  or,  to 
turn  ihem  over  to  the  legatees,  their  owners.  But  there  would 
te  no  debts,  and  the  legacies  would  already  have  been  turned 
over  to  their  owners,  by  the  executors.  Such  representative, 
therefore,  would  not  be  allowed  to  call  the  executors  to  ac- 
count for  the  legacies.  So  far  then,  as  the  executors  them- 
selves, are  concerned,  there  seems  to  be  no  reason,  why  they 
should  not  be  required  to  account  directly  to  the  legatees. 

So  far  as  the  legatees  are  concerned — it  is  greatly  to  their 
interest,  that  the  executors  should  be  required  so  to  account. 
Even  if  there  were  an  accessible  representative  of  John 
Rushin's  estate,  to  make  these  executors  pay  the  legacies 
over  to  him,  that  he  might  pay  them  over  to  the  legatees, 
would  be  a  round-about  way  of  accomplishing  the  object — 
a  way  involving,  double  the  time,  double  the  labor,  double 
the  cost,  and  double  the  risk,  of  the  direct  way.  liut  there 
is  no  accessible  representative  of  that  estate.  Wm.  llusliin, 
one  of  the  three  executors,  resides  in  Alabama;  Shad.  R. 
Felton  and  Jno.  C.  Rodgers,  the  other  two,  are  botli  dead. 
And  it  may,  indeed  be  a  question,  how  an  accessible  repre- 
sentative is  to  bo  obtained  in  such  case. 

Moreover,  M^herc  there  are  two  parties  w!io  are  liable  to  a 
debt  or  duty  the  one  immediaiely,  and  the  other  mediately — 
and  the  former  resides  out  of  the  jurisdiction,  the  latter  may 
be  sued  in  the  first  instauc**,  in  equity.  Tije  non-residence 
of  the  former,  constitutes  a  special  equity  to  aullivnize  such  u 
suit  against  the  latter. 

Upon  the  whole,  we  thitik,  that  there  was  0(juiiy  in  this 
bill, as  against  the  executors  of  Shad.  R.  Felton;  and  cont^e- 


330  SUPREME  COURT  OF  GEORGIA. 


Irving,  guardian,  vs.  Melton,  admV. 


quently,  that  the  Court  below  erred  in  sustaining  the  demi 
rer. 

Judgment  reversec 


John  P.  Irving,  guardian,  plaintiff  in  error,  vs.  Elbert  M 
TON,  administrator,  defendant  in  error. 

A  suit  in  equity   ngainst  a  person  who  was   an   administrator,  was  a  8uj 
which,  he  might  plead  as  administrator  ;  a  suit  in  which,  the  decree  migli 
against  him   as  administrator ;  a   suit  the   title  set   up,  in   which,  was 
against  him  only  as   administrator;  a  suit  the  prayer  in  which^  was  ag« 
him  as  administrator. 

Jldd^  That  it  was  a   suit  against  him  as  administrator,  and  therefore,  that. 
had  the  right  to  appeal  without  giving  security. 

In  Equity,  from    Randolph  county.     Decision  by  Ju 
KiDDoo,  November  Term,  1S5S. 

« 

This  was  a  bill  in  equity,  by  John  P.  Irving,  guardiaix 
the  infant  children  and  distributees  of  McKinny  Melton,  d 
deased,  against  Elbert  Melton,  administrator  of  the  estate 
said  deceased,  for  an  account  and  settlement. 

The  prayer  of  the  bill  was,  "  that  the  Court  order  and  d- 
cree,  that  an  account  may  be  taken  by,  and  under  the  dire 
tion  of  the  Court,  and  what  is  due  and  coming  to  the  war 
of  your  orator  from  him,  the  said  Elbert  Melton,  as  admin*-^' 
trator  of  said  McKinny  Melton,  so  deceased  as  aforesaid,  tl^*^^ 
said  Elbert  may  be  decreed  to  pay  over  to  your   orator    ^^ 
guardian  as  aforesaid." 

The  jury  found  "  for  the  complainant  five  thousand  ni  ^^^ 
hundred  and  seventy-eight  dollars,  and  ninety  four  cei»-  '^» 
with  interest  from  1st  January,  last" 

From  this  verdict  the  defendant  appealed,  and  upon  tl^® 
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cause  being  called  for  trial^on  the  appeal,  plaintiff  moved  to 
dismiss  the  same,  upon  the  ground,  that  defendant  had  not 
given  the  bond  and  security  required  by  law,  in  cases  of  ap- 
peal.   He  having  given  no  security  at  ail. 

The  Court  refused  tlie  motion,  holding,  that  defendant,  be- 

m 

ing  an  administrator,  was  not  required  by  law  to  give  secu- 
rity.    To  which  decision  counsel  for  plaintiff  excepted. 

Douglass  &  Douglass  ;  Blandford  &  Crawford,  for  plain- 
tiff in  error. 

E.  H.  Beall,  contra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

Did  Elbert  Melton  have  the  right  to  appeal  without  giving 
Security?     The  Court  below  held  that  he|^had. 

And,  it  is  clear,  he  had,  if  the  suit  against  him,  was  against 
liitn  as  administrator.     The  Judiciary  Act,  of  1799,  says  so. 

The  question,  then,  is,  was  the  suit  against  him  as  admin- 
istrator? 

It  may  be  assumed,  that  a  suit  against  a  person  who  is  an 
administrator,  is  against  him  as  administrator,  if  the  suit  is 
one  to  which,  he  may  plead  as  administrator;  and  the  decree 
in  which,  may  be  against  him  as  administrator;  one  the 
title  set  up  in  which,  is  good  against  him  only  as  adminis- 
trator, and  one  the  prayer  in  which,  is  against  him  as  ad- 
ministrator. 

The  bill  states,  that,  Irving  is  the  guardian  of  Elizabeth, 
Sarah,  and  Q«vnr  y  Melton,  orphans  of  McKinny  Melton, 
deceased;  who  died  in  1840,  leaving  an  estate  of  some 
§10,000,  or  §15,000,  consisting  in  part  of  lands  and  negroes; 
that  Elbert  Melton  was  appointed  his  administrator; 
that,  McKinney  Melton  left  a  widow,  and,  a  number  of  oth- 
er children  ;  that,  in  1853  the  complainant  applied  to  the 
Court  of  Ordinary,  for  an  order  Requiring  the  administrator 
to  pay  over  and  deliver  to  him,  complainant,  all  the  property 
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coming  to  his  wards;  that,  after  twenty  days  notice  of  this 
application  had   been  given  to  the   administrator,   the  f>rder 
was  passed  as  applied  for;  that,  Melton  had  failed  to  main? 
his  annual  returns. 

That,  he  realized  from  thesale  of  the  property  S  14,000  ;  that 
one  Jones  owed  the  intestate, at  the  time  of  his  death,  S1500, 
for  certain  lands  purchased  by  him,  Jones,  of  tlie  intestate, 
and  that,  the  administrator  *•  made  a  rue*'  wi^Ji  Jones,  and  in 
it,  gave  up  to  Jones,  his  notes  for  the  purchase  money,  and 
received  back  the   land,  and  a  negro  man,  Jiamed  Jesse,  to 
boot;  that,  the  administrator   has  appropriated  these  lands, 
and  this  negro,  to  his  own  use,  whereastliey  are,  as  the  com- 
plainant charges,  the  property  of  the  intestate:  that,  ihelands 
of  which  tlie  intestate  died  seized,  except  the  widow's  dower, 
had  been  sold  by  the  administrator,  at  administrator's  sale, 
for   §3000,  to  four-ninths   of  which  sum,  as  also,  to    four- 
ninths  of  all  the  property  of  the  intestate,  the  complainant's 
wards  v/ere   entitled;  that,  the  administrator  had  received 
§400  in  rents,  and,  ;i;iOOO  in  hire  of  the  negrors  :  that,  from 
the  cash  on  hnnd,  and  the  sale  of  personal  property,  he  hp.d 
realized  §10,000  ;  that  the  conjplainant  had  ma-.^**  ropeatod ap- 
plications to  him,  for  the  "  distributive  share"  of  the  estate, 
coming  to  his  wards. 

The  hill  prays,  that  an  account  may  bo  taken;  and  that 
what  siKill  be  found  **  due  and  comiuir  to  ti:e  u-ards  of"  com- 
plainant,  "  from  him  tliesuid  Elbert  Mellon, as  admiuisiraior/- 
he  shall  be  decrecxl  to  bo  paid  over  to''  him,  the  complainant, 
**as  guardian  as  aforesaid."     And  there  is,  tlie  general  j^rayer. 

This  is   the  bill.     And,  cerlaiiilv,  this  is   a  i)iil  to   whicli 

7.7  , 

would  lie,  a  pb\i  or  answer  made  by  EiIktc  Melton  as  ad- 
tnhiislrator,  A  plea,  or  answer,  tliat  lir»  had  paid  away  all 
the  assets  to  dfbis,  or,  to  If.  .m^'os  ond*  t  a  will  :iiin.'\\e..i  inhis 
admiijistralioii,  W(>ui('  be  a  <•■.;, npi-iie  b.ir  U)  tl:e  Mil.  /\iid 
these  are  oi'-as  conniieil  fo  an  ad;iiii:i.s:rat.)r  or  an  executof 
in  his  re|)res»Mitalive  cliaraei.-r. 

Si),  this  bill  is  one  in  wIjIcIi,  a  dc'iee  may  be  liad  against 
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Elbert  Melton,  as  administrator  for  the  wards' shares.     In- 
deed, a  decree  against  him  in  that  character,  is  all  that  the 
special  prayer   asks  for;  and,  with   the   special  prayer   in 
tills  respect,  the  general  prayer  will  well  consist.     But  even  if 
that  were  not  so,  even  if  the  decree  would  have  to  be  against 
hitn  personally,  for  any  cause ;  as  a  waste  of  the  assets,  yet 
that  would  not  prove  him  to  have  been  sued  personally;  for, 
^^  equity,  the  judgment  may  be  against  the  defendant,  in  his 
personal  character;  or,  against  him,  partly  in  that  character 
^nd  partly  in  his  representative  character,  although,  the  suit 
Itself  may  be  against  him,  only  in  his  representative  character. 
Jf  I^ehas  wasted  the  assets,  the  decree  is  against  him  person- 
^-Hy^  that  he  pay  their  value;  if  he  has  wasted  some  of  the 
^^s^ts,  but  has  some  on  hand  in  specie,  the  decree  is  against 
'^irrx  personally, as  to  the  part  wasted,  that  he  pay  their  value 
*^*^^ci,  representatively,  as  to  the  part  on  hand  in  specie,  that 
-*^<^    distribute  them. 

*The  title  which  the  complainant  sets  up  in  the  bill,  against 

;*^  1  'bert  Melton,  is  a  title  against  him  as  administrator.     That 

that  his  wards  are  of  the  next  of  kin  of  McKinny  Melton, 

ceased,  and   that,  as  such,  they  are  entitled  to   have  their 

^*^  ^^res  of  McKinny  Melton's  estate.     Such  a  title  as  that,  is 

^'^^iifcdonly  as  against   the  administrator  of  that  estate,  for  if 

^^^*^€rted  against  any  other  person,  on  an  allegation,  say,  that 

*^'*^  Q  other  person  has  the  estate  in  his  possession,  this  person 

y  plead,  that  there  is   an  administrator  to  whom   he  is 

Xind  to  account. 

finally,  the  special  prayer  to  the   bill  is  a  prayer  against 
I  lert  Melton  "  as  administrator^^ 
"We  think,  then,  that  the  suit  is  against  Elbert  Melton  as 
Jfiiinistrator^  and  therefore,  that  he  had  the  right  to  appeal 
ithout  giving  security. 

Judgment  affirmed. 

^IcDoNAiiD  J.  absent. 
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Sarah  E.  Sanderlin,  and   others,  plaintiffs   in   error,  v: 
Jesse  and  William  Sanderlin,  administrators^  defendaDC^ 
in  error. 

When  a  case   is  brought   up  to  this  Court  a  second  time,  with  no  ne^r  Act* 
to   change  9ub.<:tantialiy  the  view  of  it  taken  before,  it  only  remains  for  this 
Court  to  re-atfirin  its  first  judgment,  by  alfirmiog  generally  the  judgmeatof 
the  Court  in  attempting  to  enforce  it. 

In  Equity,  from  Randolph  county.  Tried  before  Judge 
KiDDoo,  at  the  May  adjourned  Term,  1858. 

This  case  was  before  the  Supreme  Court  at  January  Term, 
1858,  and  is  reported  in  24  vol.  Ga.  Bep.,p.  583. 

It  was  a  bill  filed  by  Sarah  E.  Sanderlin,  and  others,  heirs 
and  distributees  of  Henry  Sanderlin,  deceased,  against  Joseph 
and  William  Sanderlin,  administrators  of  said  Henry,  for  aD 
account  and  distribution  of  a  slave  named  Elias,  which  plain- 
tiff alleges  belonged  to  the  intestate,  and  which  the  defen- 
dants have  failed  and  refused  to  administer  and  distribute,  as 
part  of  said  estate,  but  have  converted  the  same  to  their  own 
use. 

The  answers  deny  that  said  slave  belonged  to  said  Henry 
at  the  time  of  his  death,  but  insist  that  he  was  the  property 
of  the  said  Jesse  Sanderlin,  one  of  the  administrators,  and 
the  father  of  said  deceased,  and  that  said  slave  was  held  by 
said  Henry,  as  a  loan  from  his  father. 

The  Court,  after  the  close  of  the  testimony,  at  the  request 
of  the  defendants'  counsel,  charged  the  jury,  that  in  deci- 
ding whether  the  negro  was  a  gift  or  a  loan,  they  were  to  be 
governed  by  the  weight  of  testimony;  that  when  two  wit- 
nesses swear  differently,  or  contrary  one  to  the  other,  they 
should  believe  that  witness  who  has  no  interest,  either 
from  pecuniary  considerations,  or  relationship,  in  preference 
to  one  who  may  be  thus  biassed,  other  things  being  equal; 
but  it  was  their  province  to  judge  of  the  credibility  of  wit- 
nesses; that  the  answers  of  defendants,  as  to  the  nature  of 
the  possession^  are  responsive  to  the  bill,  and  therefore  evi- 
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dence  of  a  loan,  unless  overcome  by  two  witnesses,  or  one 
"witness,  and  corroborating  circumstances;  that  although 
the  negro  may  have  been  given  in  the  first  instance,  still 
if  Henry  Sanderlin,  afterwards  admitted,  that  he  was  to  be 
held  as  a  loan,  that  he  had  the  right  so  to  agree  to  hold  him, 
&nd  his  admissions  are  evidence,  from  which  the  jury  may 
infer  that  there  was  a  re-delivery,  and  a  change  from  a  gift 
to  a.  loan;  but  they  were  not  bound  so  to  infer;  and  that 
Sanderlin's  wife  and  children  are  bound  by  his  acts 
admissions ;  that  it  was  not  necessary  that  Jesse  Sander- 
iio  should  have  purchased  back  the  negro  in  order  to  consti- 
^^i-to  it  a  loan ;  that  although  Jesse  Sanderlin  may  have  in- 
^^xided  to  give  the  negro  to  his  son,  still  the  jurj'  are  author- 
*^ecj  to  infer  a  change  to  a  loan,  if  the  son  afterwards  ad- 
**^itted  that  he  held  him  as  a  loan  ;  and  if  it  was  so  under- 
^Ood  by  Jesse  and  Henry  Sanderlin,  at  the  period  of  the 
death,  then  they  were  authorized,  but  not  bound,  to 
rthat  every  thing  was  done  that  was  necessary,  to  con- 
xt  the  gift  into  a  loan ;  that  even  if  Henry,  the  son,  con- 
Y:ited  to  this  for  the  purpose  of  defrauding  his  creditors,  he 
<]  his  heirs  are  bound  by  it 

*That  if  the  slave  went   into  the  possession  of  the  son  as 

ift,and  the  donor  and  donee  afterwards  rescinded  the  gift, 

<[  agreed  to  make  it  a  loan,  then  it  became  a  loan,  and  so 

^^zmained,  and  no  person  has  a  right  to  interfere  with  it ;  to 

^l   of  which  charge  complainants  excepted. 

"The  jury  found  for  the  defendants,  and  counsel  for  com- 

^inants   tendered  their  bill  of  exceptions,  and  assign  ns 

^or  the  foregoing  charge  of  the  Court.    And  further,  thai 

Court    erred,  in   allowing  counsel   for   defendants,  to 

the  witness,  Isaiah  Holmes,  if  he  did   not  tell  James 

«wton,  in  1855,  that  he,  witness,  had  told  William  Johnson 

That  Elias  did   not  belong  to  him  or  Henry  Sanderlin,  but 

Jesse   Sanderlin,  and  he  had  known  it  all  the  time,  as 

had  paid  taxes  on  him.'' 
And  further,  that  the  Court  erred  in  permitting  defendants^ 
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counsel  to  introduce,  in  evidence,  the  tax  books  of  18^^  ^ 
1849,  1850  and  1S51,  plaintiffs'  counsel  objecting  thereto 
upon  the  ground  that  it  was  not  rebutting  evidence. 

Perkins  ;  Barrv;  and  Hood  &:  Robinson,  for  plaintiffs  iti 
error. 

Douglass  &  Douglass,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

This  case  was  before  this  Court  twelve  months  ago,  at  th» 
ce,  (24  Ga,  JRep.^  583)  and  we  see  nothing  new  in  it  to  di^^ 
turb  the  view  then  taken  of  the  law  of  the  case,  and  th  — ■ 
rights  of  the  parties.  True,  some  of  the  testimony  take^ 
then  is  not  in  the  record  now,  still  we  do  not  see  that  th- 
result  is  substantially  changed.  We  affirm  generally,  there^ 
fore,  all  the  rulings  of  the  Court 

Judgment  affirmed. 

McDo>.ALD  J.  absent. 


Charles  Walker,  et  al.,  plaintiffs  in    error,  vs.   William 
Hunter,  et  al.,  heirs  at  law  of  Charles  Hunter,  deceased, 
defendants  in  error. 

a  Court  of  Equity  has  jurisdiction  to   compel  the  cancellation  of  a  deed   pro- 
cured without  consideration,  and  by  undue  inlluence. 

In  Equity,  from  Twiggs  county.      Decision  on  demurrer, 
by  Judge  Lamar,  at  September  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  William  Hunter  and 
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Others,   heirs  at  law  of  Charles  Hunter,  deceased,  agaiuM 
Charles  Walker  and  David  S.  Walker. 

The  bill  states,  that  one  William  Hunter,  by  his  last  will 
and  testament,  devised  and  bequeathed  to  Charles  Hunter, 
an  aged  and  imbecile  brother,  and  who  was  living  with  him 
at  the  time  of  his  death,  among  other  things,  a  valuable  tract 
of  land,  containing  about  twelve  hundred  acres,  lying  in  the 
county  of  Twiggs,  and  on  which  the  two  brothers  resided. 
That  said  Charles  continued  in  possession  of  said  premises, 
after  the  death  of  his  brother,  until  his  own  death,  which  hap- 
pened in  1S51  or  1852. 

The  bill  further  states,  that  said  Charles  was  a  man  of 
'^"eak  and  imbecile  mind,  and  was  entirely  under  the  control 
and  dominion  of  Charlus  Walker,  one  of  the  defendants;  that 
said  Charles  managed  his  proj)erty,  and  attended  to  and 
transacted  his  business,  and  directed  and  regulated  his  boun- 
ties 5  and  ilie  said  Cliarlos  Hunter  was  so  completely  under 
tUe  control  and  mastery  of  said  defendant,  that  he  would 
transact  no  business  Vv'ithout  his  consent  or  approval.  That 
said  defendant,  by  fraudulent  means  and  conduct,  procured 
the  e:xecution  of  such  deeds  and  wills,  by  said  Charles  Hun- 
^**'«  £is  conveyed  and  bequeathed  his  whole  estate  to  defend- 
^'it  ixnd  his  children. 

T*l::ie  bill  further  states  and  charges,  that  defendant,  by  un- 
^Ue  influence  over  deceased,  fraudulently  procured  the  exe- 
^^tion  of  a  deed  of  gift,  conveying  the  plantation  and  lands 
^^  ^v-hich  he  resided,  being  the  same  devised  to  him  by  his 
^^^Vier,  as  betbre  stated.  That  said  deed  was  procured 
^^iiist  the  will  and  consent  of  said  Charles  Hunter,  and  that 
^     X'cason  of  his  unbecility  of  mind,  and  the  control  and  do- 

^^ion  exercised  over  him  by  defendant,  said  Hunter  was 

^^pable  of  making  said  deed. 
-*-  he  bill  further  states,  that  said  defendant,  after  the  exe- 
^^^^  Von  of  said  deed  by  fraudulent  practices,  procured  said 

^  Titer  to  execute  a  will,  by  which  the  balance  of  his  proper- 
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a  deed,  for  a  cancellation  of  it,  is  the  only  complete  and  ade- 
quate relief  against  it  As  long  as  it  remains  uncancelled, 
it  can  be  used  as  an  instrument  to  annoy — at  least,  it  is  a 
cloud  over  the  true  title.  Hence,  the  ability  to  resist  it  at 
law,  is  not  full  protection  against  it;  and  that  ability  wears 
away  with  time,  and  the  decay  of  evidence.  Therefore,  equi- 
ty will  take  hold  of  the  deed  and  cancel  it.  2  Story  Eq. 
*<?e.  700;  Watson  vs.  Bond.  22  Ga.  637. 

Judgment  affirmed. 


^^iLLiAM  Lane,    tenant  in  possession,  plaintiff  in  error,  vs. 
Sarah  E.  Holliday,  etal.,  lessors,  defendants  in  error. 

^^ne  groand  of  a  motion  for  a  new  trial,  was,  newly  discovered  evidence,  viz, 
a  judgment  which  would  operate  as  an  estoppel,  on  the  other  party.  The 
evidence  received,  contained  not  hi  n*.- about  atiy  judprnicnt  at  all. 

-^Ir/e/^  That  the  newly  discovered  evidence  wa>  evidence  thut  was  "  not  merely 
cumulative  in  its  character.-' 

Ejectment,  from  Dooly  county.      Tried  before  Judge  La- 
:^AR,  at  October  Term,  1S58. 

This  was  an  action  of  ejectment  by  John  Doe,  upon  the 
several  demises  of  Sarah  E.  Holliday,  administratrix  of  James 
Collins,  deceased,  and  Sarah  E,  Holliday  and  Joseph  Col- 
lins, heirs  at  law  of  said  James  Collins,  against  Richard  Roe, 
casual  ejector,  and  William  Lane,  tenant  in  possession,  for 
the  recovery  of  fractional  lots  Nos.  37,  38,  39  and  92,  contain- 
ing in  all  three  hundred  and  forty-nine  acres,  one  rood,  and 
eight  poles,  and  situated  in  the  fifteenth  district  of  Dooly 
county. 

The  jury  found  for  the  plaintiff  the  undivided  one-half  of 
fractional  lots  Nos.  37  and  38. 
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Whereupon,  the  defendant  moved  for  a  new  trial  upon  t] 
following  grounds,  to-wit  : 

1st.  Because  the  jury  found  contrary  to  the  evidence. 

2d.  Because,  since  the  trial,  the  defendant  has  discover 
evidence  material  to  the  issue,  which  was  not  within  1 
knowledge  before  or  at  the  time  of  said  trial. 

The  Court  refused  the  motion  for  a  new  trial,  and  defer 
ant  excepted. 

Sam.  Hall;  and  Clark  &:  Litpett,  for  plaintilF  in  err 

P.  J.  Strozier,  contra. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  overruling  the  motion  for 
new  trial  ? 

The  second  ground  of  the  motion,  was,  newly  discoverc 
evidence.  The  Court  below,  weare  told, considered  thenev 
ly  discovered  evidence, "  merely  cumulative  in  its  chara. 
ter  ;'*  and  tlierefore  held  the  ground  insufficient.  In  this,  w 
diifer  with  that  Court  We  think,  that  the  evidence,  was  e\ 
idence  that  was  "  not,  merely  cumulative  in  its  character. 
It  was  evidence  that  amounted  to  an  estoppel  by  judgmei 
on  Mrs.  Holliday.  In  the  former  suit,  (in  Dooly,)  she  and  h 
husband,  Holliday,  sued  Wm.  Collins,  the  administrator 
her  first  husband,  James  Collins,  for  this  same  land,  or,  f 
an  account  of  it,  and  there  was  a  recovery  against  her,  an 
on  the  ground,  that  her  first  husband,  James  Collins,  had  so 
the  land,  in  his  lifetime.  There  was  evidence  on  the  trial  i 
the  present  case,  going  to  show,  that  Lane,  the  tenant  in  po 
session,  claimed  under  one  Goodman,  and  that  this  Goo( 
man  had  bought  the  land  from  the  said  first  husband,  Jam« 
Collins.  These  things  being  so,  the  judgment  would  estc 
Mrs.  Holliday,  as  against  the  administrator  of  James  CoUin 
and  all  claiming  under  him,  or,  under  William  Collins,  ft 
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h'>  represented  »J am cs  Collins.  At  all  events,  it  may  l)c  as- 
suiried,  that  this  judgment  would  estop  Mrs.  Iloliid-Av,  a?  fo 
i'lor  present  suit,  for  it  was  n(»t  d(Miied  in  the  aririuuent,  tii-it 
ir  would  estop  her,  the  ;^round  taken  in  the  arLrinuent,  huiii'-, 
that  the  judgment  wotdd  be  only  eumulative  eviden^^e. 

The  precise  point  for  us,  therefore,   is  no  more  than  this-; 
"^^'oiild  the  judgment,  assuming  it  to  amount  to  an  estoppel, 
^-•^  merely  cumulative  evidence.     And  we  say,  on  that  qurs- 
^^^>ii,  that  we  see,  in  the  evidence,  nothing  to  whicli   we  can 
"T^eg-ard  the  judgment,  as  cumulative.     There  is,  in  the  evi- 
dence, nothing  even  hinting  at  any  former  recovery — nothing 
^*>   show^  that  the  tenant  had  any  right  of  any  sort,  by  virtue 
^^  ciny  judgment  in  any  case  in  which  Mrs.  Ilolliday  was  a 
P^rty. 

^Ve  think,  then,  that  this  was  a  good  ground,     h  is  unne- 
cos'scir)'  to  consider  the  other  ground. 

Judgment  reversed. 


"^-^•I'/A  Isa:m:ll.\  Cahmk  iiael,  executrix,  plaintiHin  error,  vs. 
Adolpui-s  Stkawn,  and  others,  defendants  in  error. 


1  • 


'Mu;  '.^r:!  ;  (if  no  .rr.-o.irl  ^■mi).  ,t}j.  ou  a  Justice's  Couciy*.  f\r ,  is  :»iifIioient  to 
.  ';  ■•iiy  :■  .•■.viriuhU:  iii  le.\iiJi:  ik'j  /(.  /'/.  on  hind. 

■  The  ;ir  'I*  a!  \vli.'i.'ti.   Ianu  w;V'  I^noi-krd  otPlo  a  biiMer.  l/V  iije  Slu/riiT.  was 
■  iiy  Tvr.  .i  (ll.«i>.     TL«.* 'Ii»'il  nia-.li;  ly  li«e  Slntnii"  li)  llie   t»:<.l(l«T.  .u'u:ii)V.  I(.'(l:red 

.  r- ;,.■•, .,[,1  ,)!"  ;^'r)  >,  tm'  W!'^  .-'loiU  n'*  lo   lii<;    ( ther  tvvti   dolliirs      i>iit  on  tho 
■  -k  «.»!'tlie  //.  /•  .  I'ltie  w>r,i:  critrio:?  i'liowiuji,  ihiit  Uu;  whole  i'^-'l,   had  l»oen 

■  •:.i:M*:!y  H[t\ir  ipr-r.lod  My  li.f  ^'iiLTJil. 

**■■.'    T'jJilliic  iifotl  wu^  liduii'^-iMt'  in  evidenoe. 

l'  rfoven  years  po>sessi(.»n  (iftht;  land  pur'-hn-'et'  from  the  i^olV-ndant  in  a  ^. 
.'■''..  inu-il  follow  the  pnrv-hn>o.in  order  lo  cxeiiijit  thi.*  huid,  rrMiik'vy  and  .sale 
'nuler  the  Jf  fa.  liepisiration  ollbe  deed  inado  to  the  purchaser,  will  not  do 
in  place  ortIti:»  po8se^^i:^n. 
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Ejectment,  in  Lee  Superior  Court  Tried  before  Judge 
Allen,  at  October  Term,  1858. 

This  was  an  action  of  ejectment,  by  Robert  D.  Carmichael, 
against  Adolphus  Strawn,  and  others,  for  the  recovery  of  lot 
of  land  number  94,  in  the  second  district  of  Lee  county. 
Pending  the  suit  Carmichael  died,  and  his  executrix  was 
made  a  party  plaintifE 

Upon  the  trial,  plaintiff  introduced  a  deed  from  William 
Berry  to  Robert  L.  Foster  and  James  B.  Nabers,  for  the  lot 
in  dispute,  dated  7th  October,  1844,  and  recorded  4th  De- 
cember, 1844.  Then  a  deed  from  Foster  to  Nabers  for  same 
lot,  dated  21st  October,  1846,  and  recorded  13th  February, 
1850.  Then  a  deed  from  Nabers  to  Robort  D.  Carmichael, 
dated  29th  January,  1850,  and  recorded  13ih  February,  1850. 

It  was  admitted  that  defendants  were  in  possession  at  the 
commencement  of  the  action,  and  had  been  in  possession 
from  the  date  of  their  purchase,  the  land  being  unoccupied 
before  that  time.     Here  plaintiif  closed. 

Defendants  opened  by  introducing  a  deed  from  the  Sheriff 
of  Lee  county  to  James  T.  Holman,  dated  7th  June,  1853, 
and  recorded  16th  March,  1854,  to  the  premises  in  dispute^ 
said  land  having  been  sold  by  the  Sheriff  of  Lee  county,  un- 
der a  Justice^. /c/.  from  Gwinnett  county,  against  William 
Berry.  Fl  fa.  dviied  2Sth  December,  1840.  Under  this /f. /a., 
the  land  in  controversy  was  levied  upon  and  sold  as  the 
property  of  William  Berry,  and  bought  by  defendant  for 
^52  00.  Sale  day  in  June,  1853.  The  Ji,  fa.  had  been  as- 
signed to  Matthew  Crawford,  January  7th,  1853,  and  en- 
dorsed thereon  were  the  following  entries: 

**  No  property  to  be  found  to  levy  this  Ji.  fa.  on,  this  25th 
January,  1845. 

.    (Signed)  P.  R.  BERRY,  Z.  C'' 
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"No  properly  to  be  found  to  levy  this  /?.  fa.on  by  me,  this 
26ih  December,  1851. 

(Signed)  PRITTMAN  BERRY,  L.  C' 

"  Georgia,  Lee  County. 
To  any  lawful  officer  to  execute  and  return,  this  5th  Feb. 
1853. 

(Signed)  J.  W.  BRYAN,  J.  P." 

**  Levied  the  within  execution  on  No.  ninety-four,  in  the 
second  district  of  Lee  county,  this  7th  Feb.,  1853. 

(Signed)        THOMAS  C.  FELLYAU,  Const.'' 

**  The  within  levy  sold  and  brought  $52,  and  after  paying 
^*1  Costs,  commissions  and  advertising  fees,  leaves  a  credit  of 
S-lO    44  on  said  Ji.  fa.     June  3d,  1853. 

G.  B.  MAYO,  Sh'ljr:' 

**  Tlec'd  of  G.  B.  Mayo,  Sh'ff,  Forty  44-100  Dollars^  raised 
y  tliesale  of  the  within  levy,  7th  June,  1853. 

J  AS.  T.  HOLMAN, 
as  agent  of  Matthew  Crawford/' 

J^laintifF  objected  to  the  introduction  of  the  deed  from  the 
^*^^riff. 

^Bt  Because  it  did  not  appear  that  there  was  an  entry  on 

Ji  fa.  of  no  personal  property,  before  it  was  levied  upon 

^^  land,  and  that  such  entry  should  have  been  made  by  an 

^^cer  of  Lee  county,  before  a  levy  could  be  made  upon  the 

2d.  Because  said  land  sold  for  $52  00,  and  it  isstatedand 
^^cited  in  said  deed,  that  only  fifty  dollars  had  been  paid. 

The  Court  overruled  the  objections  and  admitted  the  deed, 
^nd  plaintifi"  excepted. 

Defendant  then  introduced  a  deed  from  James  T.  Holman 
to  defendants,  dated  9th  January,  1854,  and  recorded  5th 
May,  1854,  for  the  land  in  dispute,  and  closed. 
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Plaiiitifl'^s  counsel  tlien  asked  the  Court  to  charge  the  jury, 

'1st.  That  if  thcv  believed  from  the  evidence  that  said  lot 
of  land  sold  for  S52  00,  and  the  purchaser  paid  only  S50, 
that  said  deed  to  iiini  was  void. 

2d.  That  if  ih(^y  believed  that  Carmichael  purchased  this 
land  more  than  seven  years  previous  to  the  SheriiPs  sale, 
and  no  one  was  in  possession  during  that  time,  and  his  deed 
was  on  record,  that  then  said  lot  of  land  was  not  subject  to 
said  fi,  fa,^  and  the  sale  thereof  passed  no  title  to  the  pur« 
chaser  at  SheriiPs  sale. 

The  Court  refused  to  give  these  charges,  and  plaintiflf  ex- 
cepted. 

Verdict  for  defendant,  and  plaintiff  tenders  his  bill  of  ex- 
ceptions, &c. 

Vason  &  Davis,  for  plaintiff  in  error. 

McCay  &  Hawkins,  contra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

[l.]  Neither  of  the  tv/o  objections  to  the  deed,  was  good, 
as  we  think.  A  similar  objection  to  the  first,  was  held  by 
this  Court,  in  Hollingsworth  vs,  Dickey^  (24  Ga.)  not  to  be 
good. 

[2.]  As  to  the  second,  the  entries  on  the  fi,  fa.,  show,  that  the 
whole  S52  for  which,  the  Sheriifsold  the  land,  was  properly 
accounted  for  by  him,  was  paid  by  him,  partly  to  costs  and 
commissions,  partly  to  tiie  plaintiff  in  the  ft,  fa.  The  reci- 
tal in  the  deed,  that  fifty  dollars  was  piiid  for  the  land,  is 
thus  shown  to  have  been,  a  mere  mistake — the  word,  two, 
having  been  accidentally  omitted,  after  the  word,  "fifty." 

Besides,  does  an  objection  of  this  sort,  lie  in  the  mouth  of 

the  plaintiff,  who  was  neither  a  party  nor  a  privy,   to   the  ^. 

yi/.,for,  although,  she  claimed  under  lierry,  the  defendant  in 

the  Ji.  fa,,  yet  she  did  so,  by  a  deed  of  Berry^s,  made  long 

before  the  Sheriff's  sale. 
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An  entry,  of  **  no  property,"  includes  the  entry  of,  no  per- 
gonal property. 

The  jury  could,  hardly,  have  believed,  that  the  purchaser 

from  the  Sheriff,  had  paid  only  §50.     There  were  the  entries 

on  the  JL  fa,^  to  show,  thai  he  had  paid  the  whole  §52.     If, 

^hcn  it  were  true,  that  the  first  request  was  one  that  was  right 

'^i  itself,  yet  as  no  new  trial  was  moved  for,  this  Court  ought 

f^ot  to  grant  a  new  trial,  on  the  refusal  of  that  request. 

The  Court,  we  think,  was  right  in  refusing  the  second  re- 
<lUest. 

[3.]  It  is  true,  that  the  plaintiff  in  the  case,  claimed  under 
^  purchase  from  Berry,  the  defendant  in  the^.  fa.  aforesaid, 
'^hich  was  an  older  fi,  fa,  than  such  purchase,and,  thatsuch 
purchase  took  place  more  than  seven  years  before  the  levy 
ctnd  sale  of  the  land  by  the  Sheriff  for  the  §52  ;  but,  it  is  also 
true,  that  at  the  time  of  this  sale  by  the  Sheriff,  neither  the 
purchaser,  nor,  indeed,  any  one  else,  had  ever  been  in  pos- 
session of  the  land.     And  the  statute  gives  the  exemption, 
only  in  cases  in   which  the  purchaser  from  the  defendant  in 
the  Ji,  fa.,  has  been   in  "peaceable  possession,''  for  seven 
years  before  the  levy.     Pr.  D/r,  252. 

The  regular  rei^istration  of  the  deed  of  the  purchaser,  ob- 
tained from  the  defendant  in  the  //  fa.,  is  not  equivalent  to 
"peaceable  possession'' of  the  land  by  him.  At  least,  the 
statute  does  not  say  so,  ''iicl  the  slatuiii  is  that  which  we  have 
to  go  by. 

Jiidgmont  affirmed. 
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Nancy  Crozier,  plaintiff  in  error,  vs.  Samuel  Berry,  defend- 
ant in  error. 

When  a  wiincss  is  rejected  for  incompetency,  the  cost   for  his  attendance eu 
only  be  collected  oul  of  the  party  at  whoso  instance  he  was  snbpcrnaed. 

Subpoena^. /«.  and  illegality,  from  Randolph  county.  De- 
cision by  Judge  Kiduoo,  at  November  Term,  1858. 

The  following  is  the  agreed  statement  of  facts,  upon  which 
the  judgment  in  the  Court  below  was  pronounced,  viz: 

In  an  action  between  Nancy  Crozier  and  John  Crozier,  in 
which  said  Nancy  was  plaintiff,  Samuel  Berry  was  subpoe- 
naed as  a  witness  by  said  Nancy.     Upon  the  trial  Berry  was 
sworn  as  a  witness,  but  was  objected  to  on  the  ground  of  in- 
terest; the  objection  was  sustained,  and  the  witness  put  aside. 
The  case  proceeded  however,  and  said  Nancy  succeeded  in 
obtaining  a  judgment,  and  the  witness.  Berry's,  fees  were  tax- 
ed and  inserted  in  the  fufa,  issued  upon  the  judgment  against 
the  defendant. 

It  further  appeared,  that  upon  illegality  or  some  proceed- 
ing had  by  defendant,  the  amountof Berry's  fees  werestrick- 
en  out.  Whereupon,  Berry  proved  his  subpa?na,  a^.  fa,  is- 
sued thereon,  against  Nancy  Crozier,  by  whom  the  witness 
was  subpoenaed,  as  provided  by  statute. 

To  this  fi,  fa.  Nancy  Crozier  filed  her  affidavit  of  illegal- 
ity.    The  Court  dismissed  the  illegality,  and  counsel  excepted. 

Harris  &  Stewart,  represented  by  Perkins,  for  plaintiff 
in  error. 

Douglass  &  Douglass,  represented  by  Robinson,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

Under  the  Judiciary  Act  of  1799,  the  witness  is  entitled  to 
prove  his  attendance  and  collect  his  cost  out  of  the  party  at 
whose  instance  he  is  subpoenaed.    True  it  maybe  taxed  in 
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the  bill  of  cost,  and  collected  out  oflhe  party  cast;  but  here 
this  could  not  be  done;  because  the  witness  was  rejected  for 
incompetency.  And  in  a  case  made,  the  Court  has  decided 
that  the  defendant  was  not  liable.  Of  course,  the  cost  must 
he  paid  by  the  party  at  whose  instance  the  witness  was  sub- 
poenaed. It  may  be,  and  perhaps  is,  a  hard  case.  We  see 
'^o  help  for  it. 

Judgment  affirmed. 


N  T.  Howard,  plaintifl'  in  error,  vs.  Davis   E.  Gresiiam, 

claimant,  defendant  in  error. 

~  -J      a  mortgage  lien  on  lanil  mny  l>erclense<lin  whole  or  in  part,  by  parol,  upon 
^  *xc  payment  to  the  mortijajtjce  oflhe  price  of  the  property. 
^"'^  inarily  a  judi^incnt  of  I'orcclosure,  bars  only  the  rights  oflhe  morigagror,  hia 

*■■*  «2irs  and  le^al  representatives. 
'~  J     Payment  may  be  pleaded  to  a  suit  at  the  instance  oflhe  as.signce,  upon  a  note 

*■  *~5insfenred  after  due  and  secured  by  niorlga^e. 

Claim,  from  Early  county.    Tried  before  Judge  Kiddoo,  at 
^^ptemberTerm,  1S5S. 

On  the  12th  December,  1851,  James  B.  Brown,  executed  a 
^^^^origage  of  certain  lands  to  E.  B.  Lightfoot,  to  secure  the 
Payment  of  certain  notes.     The  notes  bore  even  date  with  the 
"^n-ortgage.     In  February  or  March,  1854,  Lightfoot  assigned 
^ne notes  and  mortgage  to  John  T.  Howard,  for  vaUiable con- 
federation.    ITo\v;ud    proceeded   to  foreclose  the   mortgage, 
^^^  upon  obtaining  judgment,  issued  a^?.  /a.,  under  which 
^"Gland  mortgaged  v/as  levied  upon,  and  advertised  to  be 
sold.    Thereupon,  Davis  E.  (xresham  interposed  a  claim  to  a 
pan  of  said  land. 
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Upon  the  trial  of  tui:-;  (?iaiui,  plainiiiTiny/. /i/.  proveJ  ; 
the  land  levied  on,  v.as  iho  Kanie  as  that  embraced  iu 
morti^aye,  and  upon  wliich  Brown  went  into  possession  : 
der  I^ighiibot,  about  tlie  last  ot"  the  year  1S51,  and  cnltira 
the  same  about  two  y.irs,  and  that  claimant  went  into  p 
session  under  purchase  from  Lightloot.  That  Lightfoot^ 
in  possession  from  1815,  until  his  sale  to  Brovv'-n. 

Claimant  proved  by  Ann  E.  Poole,  examined  by  Ci 
mission,  that  in  ISol,  she  iieard  Lighifoot  toll  Greshain, 
claimant,  that  when  he,  Lightfoot  got  the  money  that  witnc 
father  had  given  him  an  order  for,  he  would  release  the  I 
from  the  mortgage. 

Claimant  then  introduced  and  read  in  evidence  the 
lowing  letter: 

CrTiiEEUT,  January  otli,  1S5 

Col.  Strafford: — Please  see  Brown  and  rdulligan  anc 
all  the  money  you  can  send  by  the  liitle  boy,  1  am  in  ag 
tite  for  money.  Say  to  Gresham  that  I  collected  the  1 
note.  I  have  killed  his  note  and  given  Brown  «:redit  foi 
balance.  The  balance  afier  jjaying  the  G.*'.' ham  note, 
gl34  25.  I  send  the  note  vvliieh  y<.>u  will  pl«>ase  han( 
Gresham,  and  let  him  liave  ]]rown  £rive  him  credit  for 
above  amount     We  are  all  well,  .^cc. 

(Signed,)  K.  B.  LIGIITFOO' 

John  T.  Howard,  plaintiiT  infi.fa.,  tostiiiiMl,  being  c: 
by  claimant,  that  he  sold  his  interest  in  th^'  livery  stab! 
Cuthbert  to  Lightfoot,  receivini^  iLe  notes  and  mortgag 
payment.  lie  took  ihe  not^saiid  UK^rtL-;);!'-^  in  'zood  faith, 
without  any  knowl<HiL''i'  tiiar  [here  \v;js  nvr:  j.-'iyni^uit  o 
lease  of  any  part  of  ihe  pri)jM'r?y. 

Plaintifl'\s  connsf-l  propc»sed  »o  ask  liiin,  l)."i!;g  a  witnc 
he  did  not  hav(»  a  eonversi*iio;j  wiih  Hrowri,  and  whc- 
Brown  said  there  was  anv  relraso  or  clnnie!l  any.  Cli 
ant  objected  to  the  qucsiion.  The  down  sustained  the 
jection,  and  plaintitf 's  counsel  excepted. 
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1st.  The  Court  charged  ihe  jury,  that  if  Lightfoot,  while  he 
held  the  mortgage,  made  a  verbal  promise  to  release  the 
piemises  upon  the  payment  of  a  certain  sum  of  money,  and 
the  claimant  paid  the  amount,  then  the  land  was  exempt  and 
diicharged  from  the  mortgage  lien  as  against  Lightfoot. 

5d.  That  if  Howard  obtained  the  notes  and  mortgage  af- 
ter the  notes  became  due,  then  all  the  equities  existing  be- 
t\\'eeu  claimant  and  Lightfoot,  attached  and  existed  against 
him;  and  that  the  agieement  to  release  the  land   upon  the 
payment  of  the  money,  if  complied  with  by  claimant,  would 
discharge  the  lands  from  the  mortgage  and  notes  in  the  hands 
^f  Ilow^ard,  and  the  jury  must  find  for  claimant.     To  which 
charge  plaintiff  excepted. 

The  jury  found  for  the  claimant,  and  plaintiff  moved  for  a 
'iew  trial  upon  the  tollowing  grounds  : 

1st,  Because  the  jury  found  contrary  to  law. 

2d.  Because  the  jury  found  contrary  to  evidence. 

3d.  Because  the  Court  erred  in  its  charge  to  the  jury. 

Ith.  Because  the  Court  erred  in  admitting  evidence  against 
^«ie  objection  of  counsel,  of  a  verbal  release  of  the  premises 
t>y  Lightfoot. 

The  Court  overruled  the  motion  for  new  trial,  and  plaintiff 
^:xceptcd. 

iiOOD  &  Robinson,  for  plaintiffs  in  error. 

r^Aw  &  Sims,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  record  in  this  case  is  so  defective,  that  a  satisfactory 
judgment  can  hardly  be  rendered  upon  it.  We  have  no  copy 
of  the  mortgage  or  of  the  note,  upon  which  it  is  founded. 
We  cannot  tell  whether  Gresham's  deed  was  recorded  be- 
fore the  transfer  was  made  to  Howard,  nor  whether  Greshara 
was  in  possession  of  the  land  at  that  time.    Indeed,  neither 
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the  bill  of  exceptions,  nor  the  transcript  of  the  record,  sho\ers 
whether  the  mortgage  note,  together  with  the  security,  were 
transferred  to  Howard  by  Lightfoot  before  or  after  the  sale 
by  Brown  to  Greshani.     It  is  assumed  in  the  charge  of  the 
Court,  and  that  charge  is  not  complained  of,  that  the  transfer 
was  subsequent  to  Gresham's  purchase,  and  the  case  is  argued 
on  both  sides,  upon  that  hypothesis. 

The  first  question  made  is,  whether  the  land  bought  by  Gresh— 
am,  and  which  was  included  in  the  mortgage,  could  be  re- 
leased by  parol  from  the  lien  of  the  mortgage  ?     In  Johnsor^ 
against  TVorthey,  (17  Go.  jRep.,  420,)  this  Court  held,  that  »- 
parol   rescission  of  a  contract  in  writing  and  under  seal  fo^ 
the  sale  of  land,  may  be  admitted  as  sufficient  evidence  o^ 
such  release,  if  the  rescinding   contract  has   been  executed.^ 
And  so  the  Court  ruled  here,  viz:  that  if  Gresham  bad  paii 
to  Lightfoot  the  money  for  that  portion  of  the  mortgaged  land 
bought   by  Gresham  of  Brown,  that  then  the  parol  release!- 
by  Lightfoot,  the  mortgagee,  was  good. 

We  think  this  proof  was  admissible  in  another  aspect  of  it 
And  that  is,  that  it  was  a  satisfaction  pro  ianio^  of  the  mort- 
gage debt.  Suppose  the  whole  debt  had  been  paid,  would 
not  the  mortgage  lien  have  been  ipsojaclo  discharged  ?  No 
release  would  have  been  necessary.  Well,  if  the  value  of 
this  piece  of  land,  contained  in  the  mortgage,  was  paid  by 
Gresham  to  Lightfoot,  and  accepted  by  him,  was  it  not  a  sat- 
isfaction of  the  mortgage, /?ro  tantu}  And  would  not  a 
Court  of  Equity  protect  that  part  of  the  land  from  the  mort- 
gage ? 

It  is  argued,  that  in  as  much  as^Gresham  bought  of  Brown, 
and  the  mortgage  has  been  foreclosed  as  to  Brown,  Gresham 
is  estopped,  because  a  privy  in  estate  with  Brown.  We  sup- 
pose that  the  mortgage  was  only  foreclosed  for  the  balance 
due,  after  crediting  the  payment  made  by  Gresham  to  Light- 
foot. But  be  that  as  it  may,  this  Court  decided  in  Jackson 
againsi  Stanfordy{l9  Ga,  Rep  14,)  and  in  several  other  cases, 
before  and  since,  that  the  judgment  of  foreclosure  does  not 
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bar  the  rights  of  any  person  except  the  mortgagor,  his  heirs  and 
legal  representatives.  And  that  one  who  had  acquired  a  ti- 
tle or  claim  to  the  mortgaged  property,  might  assert  his  rights 
Tvhenever  disturbed  by  the  mortgage  execution. 

But  the  main  point  in  this  case  is  this.  If  Lightfoot,  the 
mortgagee,  while  he  owned  the  notes  and  mortgage,  given  to 
secure  them,  agreed  to  accept  from  Gresham  the  payment  of 
a  certain  sum  of  money,  and  release  the  lien  on  Gresham's 
land,  and  after  that,  and  after  the  notes  were  due,  transferred 
*he  notes  and  mortgage  to  Howard, can  Gresham  set  up  this 
equity  against  Howard  ?  Why  may  he  not  ?  Why,  because 
*  note  is  secured  by  mortgage,  is  it  to  be  taken  out  of  the  op- 
:ion  of  the  rule  regulating  other  paper  ?  But  for  the  mort- 
therecan  be  no  doubt  this  equity  would  come  in.  Why 
should  the  fact  of  the  mortgage  exclude  it?  Shall  it  be  re- 
plied, that  a  note  secured  by  mortgage,  is  not  expected  to  be 
P^id  at  maturity;  and  that  the  failure  to  pay  such  a  note 
I^^nctoally,  attaches  no  dishonor  to  it  ?  We  do  not  concede 
^  h  ^  distinction.  Mercantile  paper,  even  bank  debts,  are  some- 
^*  t:Xies  secured  by  mortgage. 

I3ut grant  that  this  were  so,  had  Brown  satisfied  this  debt 
^olOy  would  he  not  be  enthled  to  make  this  defence  against 
>  ward,  the  assignee?     It  is  not  disputed,  but  that  he  could. 
ly  should  not  Gresham,  who  purchased  a  part  of  the  mort- 
;e  land,  settled  with  Lightfoot  for  it,  be  entitled  to  the  same 
It?     Is  not  Gresham  upon  as  good  a  footing,  if  not  better, 
^l^^n  Brown  ?     We  think  so. 

Judgment  affirmed. 
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Pleasant  L.  J.  ^May,  and  otliors,  plaiiitiiis  in  error,  v^.  Thf:- 
ononK  A.  CifMJ■»^vI:^,  dofendant  in  error. 

All  nl.'j>jf:i;m  t')  :i  :  lUiui  r'ci  rr-'unil  liiiit  tiiC  »''^;7'|.ia;ii;iiit  l.n*  .in  ;!.!i.-.;--.\f  ^  .-jsj. 
crly  ill  law,  coiMON  t--  >  I-ilc  :it  t:.«  lu-ar  ii^-.  Tl  hiinulu  hi;  l;ik'i.ii  i:ilv.iii:.i.t  ^Z 
the  lirm  upportuiiily  iy  i»lc;i  cr  tioinuricr;  (iiin-i-wis'i;  .1  \v:.!  l.«.-  t;. .':;•.  !■;:.!  • 
waived. 

In  Equity,  from  Macon  county.  Decision  by  Judvc  La- 
mar, at  Septunibcr  Term,  1S5S. 

This  case  was  bcfi./rv)  ti;i:>  Court  at  Jun*'  Term,  h^.'T, iviid 
is  reported  in  22i/,  Ga.  /iVy^,  where  llio  lacts  will  bo  u Mid 
duly  stated. 

The  following  is  the  judgment  '^;;oi:ou:i(:ed  by  ih'^  Sap-mc 
Court  upon  the  former  hearing : 

^*  Theodore  A.  Goodwin,  plainii.r  in  error,  vs.  PLKA?;-.\rL. 

J.  May,  et  al.,  defondanli;  i:\  nrror. 

This  case  came  before  the  Court  u]ion  a  transcript  or  ilic 
record  from  the  Superior  Court  of  -Macon  county,  and  after  rir- 
gument  had,  it  is  considered  and  a-.^Judaed  by  the  Cv  r' 
that  the  judgment  of  the  Court  hAow  be*  reversed  upon  :  •• 
ground, that  that  Court  erred  in  holdin;.:.  that  a  conJiliuii- 
parol  sale  of  personal  property,  was  not  i^ood  againsta  mort- 
gage given  by  the  purchaser  to  a  cieditor  who  had  no  i:e!ic«- 
of  the  defect  in  the  title." 

The  case  by  order  of  the  Court  below,  was  reinsiatoJ  ii;'«'»i 
the  appeal  docket,  and  the  aforc>aid  judgment  of  the  Su- 
preme Court,  made  the  judgment  of  said  Sujjcrior  Court 

The  case  coming  on  for  trial  at  September  Term,  1?/.^. 
counsel  for  the  defendants,  moved  to  dismiss  the  bill  on  the 
ground  that  complainant  had  full  and  adequate  remedy  at 
law,  and  that  a  Court  of  Equity  has  no  jurisdiction  of  said 
cause  as  made  by  the  bill. 

The  Court  overruled  said  motion,  and  ordered  the  cause 
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to  proceed.  Whereupon,  counsel  for  defendants  excepted,  and 
Assigned  as  error  said  decision. 

Coo££  &  MoNTFORT ;  Geo.  R.  Hunter  ;  and  M.  H.  Bland- 
IPORD,  for  plaintiffs  in  error. 

Sam  Hall,  contra. 

By  the  Court.-^hvyivKiiij,  J.  delivering  the  opinion. 

We  are  inclined  to  think  that  this  is  a  good  bill.  The 
claimants  or  mortgagees,  by  discharging  complainant's  de- 
mand, would  entitle  themselves  to  the  balance  of  the  money 
arising  from  the  sale  of  the  furniture. 

Were  it  otherwise,  it  is  too  late  to  move  to  dismiss  the 
bill  for  want  of  equity,  because  the  complainant  had  a  com- 
mon law  remedy.  A  motion  to  dismiss  a  bill  for  want  of 
equity,  proper,  may  be  made  at  any  time.  As  for  example, 
if  a  bill  be  filed  for  the  specific  performance  of  a  parol  con- 
tract respecting  land  ;  and  it  appears  from  its  face,  that  the 
agreement  is  clearly  within  the  statute  of  frauds,  a  motion 
to  dismiss  for  want  of  equity  may  be  made  at  the  final  hear- 
ing. 

There  are  some  cases,  where  the  judgment  of  a  Court  is 
void  for  want  of  jurisdiction.  As  where  the  Ordinary  grants 
letters  of  administration  out  of  the  county  of  the  intestate's 
residence  at  the  time  of  his  death.  And  this  also,  may  be 
taken  advantage  of  at  any  time.  But  who  doubts  the 
decree  rendered  in  this  case,  notwithstanding  there  may  have 
been  an  adequate  and  ample  remedy  at  law. 

In  this  State  it  is  frequently  rather  a  question  of  conven- 
ience, than  of  jurisdiction  strictly.  And  for  the  defendant  to 
litigate  for  years,  as  the  defendant  in  this  case  has  done,  and 
the  case  is  about  to  be  submitted  to  a  jury  for  a  final  deter- 
mination, then  to  move  to  dismiss  because  the  party  has  a 
common  law  remedy,  the  objection  comes  too  late.    If  the 
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;t  be  SO,  the  defendant  should  have  taken  advantage  of 
f  plea  or  demurrer,  otherwise,  he  will  be  adjudged  to  ha^ 
aived  it.    A  different  practice  would  involve  an  amount 
elay  and  expense,  that  would  be  oppressive  in  the  extreme 
The  Act  of  1820,  dealt  a  deadly  blow  to  the  partition  wall.  ^ 
which  separated  the  two  forums,  equity  and  common  law  i 
it  has  tottered  and  crumbled  more  and  more  under  the  sub-— 
sequent  legislation,  until  the  great  Chinese  wall,  which 
long  divided  these  Courts,  may  now  be  passed  by  a  suitor  oi 
pleader,  almost  without  knowing  it     An  Act  of  three  lintss 
I  repeat  it  again  and  again,  authorizing  the  jury  at  law  U 
frame  their  verdict  to  meet  the  equity  of  the  case,  and  th»  a 
folly  of  ages,  is  obliterated. 

Judgment  aflSrmed. 


John  B.  Vanover,  and  others,  plaintiffs  in  error,  vs.  Jess 
M.  Davis,  eta!..  Justices  of  the  Inferior  Court,  and  ol. 
ers,  defendants  in  error. 

11.]  r.y  liu.'  >".:i'  >'.-«ii"ii  nf  liic  An  ol*  l^f;'^.  ih"  InfiTiop  (Viiri  <:i'  Torroll  co 
ly.  wi-ri"  :»ii;  ii'i;':    li  l')  »-'ji!i.^*l    Jsn    oxlr;i  I;i\  l-.r  rm  utif  ju',j}i.:~/'<,  of  Micll 
4'iMil  cii  :!.•'  Si..i.«   lux,  s:-lt»  llir  •«;■■«:  fnuit  iiji:.'Iil  vi-tM!i  iirri'-*Mi-\  miil  |»rOf 
Frt>i:i  tlic  .-nil-  «•»  t'»An  lni>  il.c  (.'■tin  lioii*»!  »i;i'l  Im-«  n  |Mitl  for,  inul  hkew 
ihe  .i.iil,  l.ir'.iij  ,-.<  I. .'!.).).    jiikI  lli.ii»   vi-r;;  muic  $  l,n:)f»  of  ijs^tits  still  in  hi 
Tliffc.  Jn-t'it.'-j  (m' llio  Cnmi    uwl    '\i\    (.•liiinil>rr<,    ami  afur    jriijM>>infr  50 
rem.  oil  I'n*  State  lux  l\>r  cm: ,itii  j}}i,j„w.<,  ami  ton  por  com  fur  bridj:ei«, 
asMi.-^-iod  'J'.'O  per  cent,  on  thr  tfiiite  lax,  fwr  '•  I'ul.lic  Iluildiiitrs." 

llfhl.  Tb;it  llli^  lallor  tax  was  uitliout  authority  of  law  antl  void. 

(->.]  The  proTision  in  the   21. st  .leolion  of  tlic  Tux  Act  of  ISOl,  proliibitinf 
cial  intorfcrcnoc  with  iho  levy  and  oolloction  o(  taxes  impof^ed  by  ihi 
docs*  not  extend  to  county  and  corporation  taxe.**,  nor  to  taxes  which  i 
authorized  by  that  Act,  and  the  general  tux  Actss  amendatory  thereof. 
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C3L]  Where  the  tax  payers  of  a  county  resist  the  collection  ol'  a  tax,  they 
ixia.y  unite  by  liill.  asking  an  injunction,  and  each  will  not  be  driven  to  his 
a.fiidavit  of  illc^'nlity. 

Tn  Equity,  in  Terrell  Superior  Court.     Decision  by  Judgo 
DOG,  at  November  adjourned  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  John  B.  Vanover,  Rir.h- 
R.  Roby,  and  others,  (about  ninety  in  number,)  citizens 
^n<i  tax  payers  of  Terrell  county,  against  tiie  Justices  of  the 
Inferior  Court  and  the  tax  collector  of  said  county,  praying 
^^f^T  an  injunction  to  restrain  the  collection  of  a  tax  of  two 
^'^^^Mired  per  cent,  ordered  by  the  said  Inferior  Court  to  be 
Blessed  and  levied  *'  on  the  State  lax,  for  public  buildings.'' 
•Id  order  was  passed  14th  August,  1858,  by  said  Court  in 
^^^€MmberSj  and  signed  by  three  of  the  Justices,  these  being  all 
^'^a.t  were  present. 

The  bill  makes  four  grounds  or  points  of  objection  to  the 
^^•xd  order  : 

1st  Because  the  same  was  not  passed  in  Term  time,  and 
"^'"liile  said  Justices  were  in  session  as  a  Court 

^d.  Because  said  extraordinary  tax  was  not  authorized  by 


I 


2d.  Because  all  the  public  buildings  of  the  county  had 

«n   erected,  and    there  was  in  ihc   hands  of  the  county 

^€asurer,  funds  inort;  lliiui   sufilciont  to  pay  the  amount  re- 

aiuing  due  on  said  lj».ii(iin55. 

4tli.  Because   ili^r^   \\':is  no    \v\x'\\  lial>ilities  or  drbts  out- 

^^Qndinir  against   .^aid  couniv,  wliu  h   made   it  iiecessiirv  to 

*"«^ise  any  sum  or'  money  by  irix.iiioii. 

The  Court  rcfursed    lo  /jraiit  tht*  injiiiicLioii  as  jiray^'d,  and 
Counsel  for  coniplaiiiiiiils  excpptnl. 

Lyox,  Irwin  &.  Butler  ;  and    Harper,   for  plainiilfs  in 
^I'ror. 

McCa7  &  Hawkins,  contra. 
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By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

[).]  Tiiree  of  the  Justices  of  the  Inferior  Court  of  Terrell 
ciuMity,  met  at  cliambers,  August,  1S5S;  and  amongst  other 
Ihhigs,  assessed  a  tax  of  two  hundred  per  cent,  on  the  Stale 
WXj  for  "Public  Buildings."  Its  collection  is  resisted bj t 
kill  for  an  injuuciion,  by  a  portion  of  the  tax  payers  of  Ter- 
n\i  county,  and  the  only  questions  which  we  deem  it  neces- 
sary to  decide  arc:  1st.  Have  the  Justices  the  power  to  levy 
this  tax  ?  2 J.  Has  the  Judiciary  the  power  to  interfeie? 
Aud  3d.  Is  this  a  case  for  chancery  ? 

J3y  the  4lh  section  of  the  Act  of  1S56,  "the  Justices  of 
the  Inferior  Court  of  Terrell  county,  after  they  have  be«i 
commissioned  and  qualified,  shall  have  full  power  to  select 
ind  locate  a  place  for  the  Public  Buildings  in  said  county; 
and  they,  or  a  majority  of  them,  are  authorized  and  invested 
villi  full  power  to  purchase  a  tract  of  land  for  the  location 
of  the  county  site;  and  to  make  such  other  arrangements 
amd  contracts,  concerning  the  location  of  the  Public  Build- 
iiius,  as  they  may  think  proper."     (Pamphlet^  117.) 

It  is  obvious  that  the  Legislature  did  not  suppose  thef 
were  delegating  any  taxing  power  in  this  section.  They  fore- 
saw that  none  would  be  neededjSofar  as  the  erection  of  Pub- 
lic Buildings  were  concerned.  Tlie  Court  House  has  been 
built  and  paid  for.  There  is  a  balance  only  of  g  1,300  due 
for  the  jail;  and  there  is  a  fund  still  in  hand  arising  from 
the  sale  of  town  lots,  or  the  value  of  lots  retained,  greatly 
more  than  enough  to  extinguish  this  debt. 

The  12th  section  of  the  Act  creating  this  new  county,  is 
that  which  Ci)ntains  the  grant  to  levy  an  extra  lax.  It  is  in 
ihese  words:  ^*That  the  Inferior  Court  of  said  new  county, 
sliall  have  power  to  levy  and  collect  an  extra  tax  for  county 
purposes,  of  such  per  cent,  on  the  State  tax,  as  to  the  said 
Court  may  seem  necessary  and  proper.'*    {Ibid^  119.) 

But  this  grant  does  not  cover  Public  Buildings.  It  is  to 
raise  funds  for  "county  purposes,"  viz;  To  support  the  poor, 


'/ 
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educate  poor  children,  &c.  &c.  So  it  will  be  seen,  tliiit  no 
direct  authority  has  been  conferred  to  impose  a  tax  for  Pub- 
lic Buildings,  because  none  was  needed.  And  vet,  in  nddi-  . 
tion  to  a  tax  of  fifty  per  cent,  for  cf.uiiti/  purprtsrs^  and  i-Mi 
for  bridges,  the  three  members  of  the  Court  inipos^^d  this 
enormous  tax  of  two  iiundred  per  cent,  for  "Public  HnilJ- 
ings!"  Not  only  without  authority,  but  when  nor  a  ct-ut 
■^^as  needed  for  that  purpose. 

No  power  should  be  more  carefully  i^niarded  than  ihe  tax- 
*Og  power.  It  is  threatening  a  civil  revolution  at  the  North. 
^t  is  felt  to  be  a  crying  evil  in  all  of  our  towns  and  cities.  It 
begins  to  be  abused  even  in  the  counties.  The  cause  of  this 
*buse  is  well  understood. 

£2.]  Has  the  Judiciary  the  right  to  interpose? 
It  is  insisted  that  this  power  has  been   taken   from  the 
Courts,  by  the  2Kst  section  of  the  tax  Act  of  1804.     It  reads 
*>mtf:  "The  tax  imposed  by  this  Act,  shall  be  paid  and  col- 
lected in  specie,  bank  bills  of  the  United  Stales,  or  oi  the 
different  branches    thereof.     Governor's,    President's    and 
Speaker's  warrants,  agreeably  to  the  orders   of  the   present 
l-egjslature,  and  nothing  else.     Jlnd  no  replevin  shall  lie,  or 
^^  Judicial  inlerfcrencc  be  hml^  or  ainj  levy  or  diJre^ssfur 
taxes,  UNDER  THIS  LAW,  but  that  the  par  hj  injured  bt 
i^  to   his  own  proper  remedij   in    any    Court    of  Law."^ 
(Cobby  1051.^     The  jr.dicial  interfercFice   forbidden  here  is, 
for  any  levy  or  distress  for  taxes,  under  the  Act  of  1S04, 
which  is  still  in  force,  and  the  basis  of  all  ourgencral  tax  laws. 
By  strict  construction,  the  inhibition   would  only  apply  to 
the  Act  of  IS04.     It  is  but  right,  howevej;,  to  extend  it  to  all 
tax  laws  in  favor  of  the  State,  and  amendatory  to  the  Act  of 
1804.     But  it  never  was  meant  to  be  incorporated   in   local 
tax  laws  in  favor  of  counties,  municipal  corporations.     And 
it  would  be  great  calamity  if  it  did. 

Bui  apart  from  this  |)lain  and  palpable  view  of  the  case, 
the  prohibition  applies  only  to  taxes  properly  laid  under  the 
Act  of  1804,  and  Acts  amendatoiy  thereof.     But  suppose,  as 
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in  thisc;\i»t\lli*i  lMi'<*ri'.'rCoiiitassuino:s  jurisijictioii  Uj  It  w  a  lax 
wiiinmt  authority  of  law  lo  lIo  so, or  the  niinist<Mial  otlicers  of 
the  Stale  undertake  to  Ci)lle(.'t  a  tax  on  property'',  not  only  not 
taxable,  but  expressly  exeuipted  from  taxation,  would  not 
the  Courts  arre^st  sucli  an  attempt,  iliat  not  being  a  tax  au — 
thorized  by  the  Art  of  1804,or  any  subseiiuent  slaiiiteameD — 
datory  thereof?     Most  clearly. 

We  hoj)e  the  profession  and  the  public  will  apprehen 
this  distinction,  and  thai  there  will  be  less  doubt  and  co 
fnsioti  upon  ti)is  subject. 

[3.]  We  approve  the  remedy  resorted  to  in  this  case, 
is  not  only  more  complete  than  any  other,  but  the  only  o 
in  our  judgment  which  meets  the  exigencies  of  the  casa 

We    preferred    putting  our  decision    upon    these   broa 


grounds,  than  upon  others,  which  were  technical  and  temp< 

rary. 

Judgment  reversed. 

McDonald  J.  absent. 


David  Flandeks,  plainlilf  in  error,   vs.  AIary  Meath,  1[> 

lier  next  friend,  defendant  in  error. 

Where  a  pi-r-oii  voliinlarily  lliro',v>  ihonistjlvt-s  in  ibe  way  oC  a  dray,  and  an  i**" 
jury  oii^iios.  the  .jury  rn.iy  liml  :>Iiiio>l  nominal  damages,  notwithstandi  ^^^ 
they  sli'^nlJ  In;  oC  llio  opinion  llinf  the  driver  of  ihc  dray  was  j//^/i//y  onO^^ 
in  iiiiii  t!>  111  lliti  party  hurt.  Xolwith'^landuig the  jury  may  think  tbe  p^''* 
eon  injured  ;«liivj:etlu'r  in  lUi:!:;  yet,  if  i'riMii  pily,  or  any  other  conside*"*' 
lion,  t!u?y  should  return  a  vcrilioi  ibr  damairrs,  ntid  the  defendant  acquie*^* 
in  it,  the  plaintiff  cannot  coMip!:titi.  and  demand  a  new  trial. 

Case,   from  Bibb   county.     Tried  before   Judge  Lama-^^ 
June,  1S5S. 

This  was  an  action  on  the   case  by  Mary  Meath,  by  h.^  *". 
next  friend,  Darby  Mealh,  against   David  Flanders,  to  r  ^ " 
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cover  damages   for   injuries    received  by  plaintiir  from   the 
dray  of  defendant,  in  the  streets  of  Macon ;  said  dray,  at  the 
time,  being  driven  l>y  a  ne^To  beloni:in^  to,  and  in  the  em- 
ployment  of  defendant.     The  damages    were    laid  at  five 
thousand  dollars. 
The  defendant  pleaded  the  general  issue. 
The   following   was  the  evidence,   in  substance,  oifered 
on  the  trial. 

PlaintilF  herself  was   [)resented  to   the  view   of  the  jury, 
^tid  the  injuries  upon  her  head  exhibited. 

JVUliani   DUlard^  swore,   that    he  was   standing  on  the 

^ide-walk,  near  the  house   of  Darby  Meaih,   the    father  of 

X^laintiiT.     Plaintilf  started   to  run  across  the  street,  wlien  a 

^X-ajr,  drawn  by  two  mules,  and  driven  by  a  negro  man,  was 

doming  down  the  street  at  a  very  rapid  rate;  the  mules,  dray 

^Hd  driver  were  reputed  to   belong  to  the  defendant — have 

^^en    him  control  them;  the  mules   were  the  fastest   pair 

^^bout  the  city,  and  were  going   at  their  best  speed,  in  a  trot. 

*X^he  plaintiff  ran  about  49  feet,  and  just  cleared  the  heads 

<:>f  the  mules,  and  was  caught  in  the  hind  wheel  of  the  dray, 

'^vhich  ran  over  her  body  and  head;  the  driver  rather  struck 

llis    mules  with  the  lines  the   moment   after  plaintifl'  was 

Txixx  over,  and  went  on  to  the  bridi^e,  some  120  to  150  yards, 

before  making  any  halt.     VV'itness  picked  plaintiff  up,  and 

found   her  head  badly   lacerated,  and  cut  from   the  top  over 

her  face,  down  to  the  lower  part   of  her   clieek;  the  whole 

side  of  her  face  and  ear  appeared  to  L?.  loose,  and  torn  from 

the  skull. 

Cross-exmnined :  Plaintilf  is  a  very  wild  and  awkward 
child,  in  the  habit  of  running  in  the  streets — have  seen  her 
run  in  front  of  vehicles  just  as  they  were  passing,  and  came 
near  being  run  over — have  told  lier  parents  that  she  would 
some  day  get  hurt,  it  they  did  not  ketip  her  out  of  the 
street;  told  them  of  her  running  in  front  of  passing  vehi- 
cles. There  was  a  school  just  opposite  the  house  of  Mr. 
JMeath,  to  v/hich  plaintiff  was  going;  the  driver  was  in  the 
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habit  of  passing  that  street  every  day;  the  children  in  the 
neighborhood  were  in  tlic  habit  of  playing  in  that  street,  in 
front  of  the  school  house.  There  was  a  rain  coming  up  at 
the  time;  it  was  raining  in  sight;  there  was  a  sack  of 
flour  and  a  sack  of  meal  on  the  dray  at  the  time.  After 
running  over  the  plaintiff,  the  driver  did  not  look  around, 
but  kept  on  until  he  reached  the  bridge,  before  slackening 
his  pace;  the  negroes  on  the  dray  were  in  the  habit  of  driv- 
ing unusually  fast,  and  were  frequently  dancing  and  singing 
on  the  dray,  as  it  was  in  motion. 

Dominick  Garaughty  sworn,  testified  that  he  saw  plain- 
tiff soon  after  the  injury;  she  was  badly  hurt;  her  head 
was  badly  cut,  from  the  top  to  the  lower  part  of  her  cheek; 
the  physician  was  then  dressing  the  wounds;  she  was  also 
much  injured  on  her  thighs;  since  the  injury,  she  has  not 
been  as  she  was  before;  she  has  become  more  stupid  and 
self-willed,  and  her  parents  cannot  exercise  authority  over 
her;  she  will  never,  in  witness'  opinion,  be  as  she  was  be- 
fore; saw  the  place  where  the  injury  was  done  ;  there  was  a 
hole  like  a  hen's-nest,  made  by  plaintilPs  head,  in  ihe 
ground;  have  known  plaintiff  from  her  cradle;  she  was  a 
bright  child,  but  willful  and  uncontrollable :  she  was  wild  be- 
fore, but  is  wilder  still. 

Cross-examined:  The  children  in  the  neighborhood  were 
in  the  habit  of  playing  in  the  street,  and  witness  has  seen 
plaintiff  running  about  the  street,  when  vehicles  were  pass- 
ing, and  her  parents  knew  it. 

Re-examined:  Has  known  plainlifl'  to  suffer,  and  cry  out, 
in  agony,  complaining  of  pain  in  her  car  and  head,  since 
the  wounds  have  healed.  When  witness  first  saw  her,  after 
she  was  injured,  her  car  was  loose  and  almost  severed  from 
her  head. 

Here  plaintiff  closed,  and  defendant  introduced  no  evi- 
dence. 

When  the  plaintiff  was  exhibited  to  the  Court  and  jury, 
there   appeared  a  large   rough  scar,  from  the  crown  of  h  cr 


MACON,  JANUARY  TERM,  1859.  361 


Flanders  vs.  Meath. 


head,  down  near  the  lower  part  of  the  right  cheek,  from  a 
half  to  three  quarters  of  an  inch  wide. 

The  jury  found  for  the  plaintiff  fifty  dollars,  whereupon, 
plaintiS  moved  for  a  new  trial,  on  the  following  grounds: 

1st.  Because  the  damages  found  by  the  verdict  are  inade- 
quate to  the  injuries  sustained. 

2d.  Because  the  verdict  is  against  tlie  evidence,  and  against 
tbke  weight  of  evidence. 

Sd.  Because  the  verdict  is  against  law,  and  the  charge  of 
^ixe  Court 

4th.  Because  the  verdict  shows  caprice,  partiality  and  pcr- 
^^rseness  on  the  part  of  the  jury. 

Before  argument  on  the  motion  for  a  new  trial,  defendant 
^fiered  to  file  the  affidavit  of  Doctor  Lightfoot,  the  physician 
^to  attendance  upon  plaintiff,  when  she  was  injured,  that  the 
K^ind  of  plaintiff  was  not  injured,  that  it  was  as  good  as  it 
^ver  was.  The  Court  refused  to  hear  said  affidavit,  or  allow 
&t  to  be  filed. 

Counsel  for  defendant  then  inquired  of  plaintifPs  counsel, 
Xipoo  what  ground  they  claimed  a  new  trial,  who  replied,  on 
Si.ccouDt  of  the  smallness  of  the  damages. 

The  Court,  after  argument,  granted  the  motion  for  anew 
teial,  and  defendant  excepted. 

Stubbs  &  Hill  ;  and  Wm.  T.  Masset,  for  plaintiff  in  error. 

PoE  &  Grier,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

It  is  said  that  the  verdict  in  this  case,  cannot  be  justified  on 
legal  principles,  and  so  the  presiding  Judge  seemed  to  think. 
That  if  the  jury  found  for  the  plainiifT,  they  were  bound  to 
find  a  larger  sum.    Is  this  so? 

There  was  a  principle  referred  to  in  the  case  of  the  Wynn 
girl,  against  the  Macon  and  Western  Rail  Road  Co.,  decided 
at  the  July  Term,  1858,  of  this  Court,  at  this  place,  which 
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we  hold  to  bo  sound  law — alihouGrh,  we  did  not  think  it  ap- 
plied to  ihij  facts  of  that  case,  where  both  parlies  are  in  faiil^ 
but  t!io  defc'iidaiit  most  so;  the  fault  of  the  plaintiff  may  go 
ill  mitliration  of  daniai^'es.  Suppose  the  jury,  in  this  case, 
came  to  ilie  couclusiou  that  botli  parties  were  in  fault,  but 
the  defendant  slii^hlh/  more  so,  so  as  to  give  the  plaintiff  a 
cause  of  action  ;  in  such  case,  but  small  damages  would  be 
awarded.  This  obvious  rule  seems  to  have  been  overlooked 
by  Lord  Campbell,  in  a  recent  trial  in  England,  if  the  news- 
paper report  of  it  be  reliable,  who,  because  a  jury  returned 
a  verdict  of  one  farthing  damages,  and  adhered  to  it,  re- 
minded them  of  the  ancient  privilege  of  the  Court,  to  keep 
them  confined  till  the  end  of  the  Term,  and  then  cart  them 
to  the  boundary  line  of  the  county,  and  have  them  tumbled 
into  a  ditch. 

We  doubt  not,  however,  that  the  jury  thought  of  this 
transaction  as  we  do ;  that  the  fault  was  wholly  on  the  part 
of  this  wild  and  wayward  girl.  A  heavy  rain  was  impend- 
ing, and  the  dray  of  the  defendant  having  flour  and  meal  on 
board,  was  hurrying  at  a  rapid  trot,  to  escape.  The  street 
was  some  two  hundred  feet  wide.  The  little  girl  ran  out 
forty-nine  feet  from  the  side-walk;  passed  in  front  of  the 
dray,  just  clearing  the  lieads  of  the  mules;  the  movement 
was  voluntary  and  intentional;  it  was  in  proof  by  the  plain- 
tiff's own  witnesses,  (the  defendant  introduced  none,)  that 
she  was  in  the  habit  of  doing  these  things  ;  that  the  fact  had 
been  communicated  to  her  parents,  and  they  had  been  warn- 
ed, that  if  they  did  not  restrain  her,  she  would*be  hurt;  the 
next  that  was  seen  of  her  she  was  down  between  the  front 
and  hind  wheels  of  the  dray,  on  the  opposite  side  from  the 
one  from  which  she  approached  the  vehicle ;  and  the  hind 
wheel  ran  over  her,  inflicting  a  considerable  injury  upon  her 
head,  and  body;  how  she  came  there  does  not  appear; 
whether  she  was  attempting  to  get  into  the  dray,  or  swing  lo 
it,  or  what,  we  cannot  tell. 

Can  persons  throw  themselves   across  a  rail-road  track. 


.  •• 
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or  under  a  dray,  and  expect  to  recover,  because  thoy  are 
liurt?  Still  the  jury  saw  fit  to  j^ive  §50,  and  the  defendant 
rxcquiesces.  Can  the  other  side  conipkiiu  for  getting  more 
t  Iiau  they  are  entitled  to  ? 

The  conduct  of  children  must  he  controlled;  the  failure  to 
0  this,  is  the  curse  and  ruin  of  this  country,  and  if  parents 
ill  not  do  it,  it  is  a  misfortune  that  the  lesson  has  to  be  en- 
breed   by  such  catastrophes  as  the  jiresent. 

Jndi?ment  reversed. 


Perrt  H.  Oliver,  plaintiff  in  error,  vs.  William  A.  Ross, 

defendant  in  error. 

The  plaintifT  in  enicrini^  up  jutl^jment  against  the  defendant,  an  endorser  of  a 
notei  omitted  tt)  describe  the  contract  of  endorsement,  and  the  defendant 
made  the  omission  the  ground  of  an  affidavit  of  illeprality,  on  the  hearinjj^ 
of  which,  the  Court  allowed  the  judgment  to  be  amended. 

Jeld,  That  this  was  right. 

Illegality,  in  Sumter  Superior  Court.  Decisiou  'by  Judge 
Allen,  at  September  Term,  1858. 

William  A.  Rnss  brought  an  action,  under  the  Jones 
Form,  agaiu.st  Perry  II.  Oliver,  as  endorser  of  a  promissory 
note.  He. recovered  judgment  upon  which  an  execution 
issued  and  was  levied  upon  certain  property  belonging  to 
defendant,  who  interposed  by  affidavit  of  illegality,  on  the 
ground,  that  the  judgment  entered  up  did  not  designate  and 
identify  the  contract  sued  on,  as  required  by  law,  and  that 
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jxecution  issued  accordingly;  defendant  being  sued  sepa* 
rately  as  endorser. 

Upon  the  case  being  called,  the  plaintiff  moved  to  amend 
the  judgment,  making  it  conform  to  and  designate  the  con- 
tract 

The  Court  granted  the  motion^  allowing  the  amendment 
to  be  made,  and  counsel  for  defendant  excepted. 

McCay  &  Hawkins,  for  plaintiff  in  error. 
WoRRiLL  <5'  Hawkins,  contra. 

m 

By  the  Court — Benning,  J.  delivering  the  opinion. 

That  the  judgment  was  amendable,  we  are  satisfied.  24 
Ga.,  167.     Mayo  vs.  Kersey. 

It  was  said,  that  an  amendment  of  the  judgment,  would 
affect  the  surety  on  the  illegality  bond.  But  what  if  it  would? 
It  must  be  presumed,  that  he  knew  the  law  of  amendment, 
and  contracted  in  reference  to  it.  Besides,  he  is  no  party 
here,  and,  for  ought  that  appears,  he  may  never  have  occa- 
sion to  be  a  party  any  where.  If  the  principal  in  the  bond, 
produces  the  property  according  to  the  condition  of  the  bond, 
and  it  is  to  be  presunipd  that  every  man  will  observe  his  ob- 
ligations, the  bond  will  be  satisfied,  and  the  surety  never 
have  a  cause  of  complaint. 

Judgment  afBrmed. 

•  -^    T.  absent. 
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3f£SHECK  B.  Outlaw,  plaintiff  in  error,  vs.  John  H.  Gil- 
mer, defendant  in  error. 

Tbe  Coart  has  no  authority  to  make  the  SheriO*,  special  bail  io  Trover,  founded 
on  the  Act  of  1821. 

Bail  Trover,  in  Lee  Superior  Court.  Decision  by  Judge 
Allen,  at  September  Term,  1858. 

Outlaw  brought  his  action  of  trover  against  Gilmer,  for 
two  negro  slaves,  returnable  to  the  Superior  Court  of  Lee 
county,  to  be  held  on  the  fourth  Monday  in  September,  1858. 
The  statutory  affidavit  for  holding  the  defendant  to  bail  was 
made  and  filed,  and  the  papers  placed  in  the  hands  of  the 
Sheriff. 

At  the  Term  of  the  Court  to  which  the  writ  was  returna- 
ble, the  plaintiff  took  a  rule  nisi  against  the  Sheriff,  to  show 
cause  why  he  should  not  be  made  and  held  special  bail  in 
the  case  ;  the  rule  reciting  that  he  had  failed  to  take  bond 
and  security  of  the  defendant  as  required  by  law. 

The  Sheriff  answered,  that  he  arrestedjthe  defendant  on 
the  10th  day  of  September,  and  detained  him  in  custody  un- 
til the  17th,  when  the  jail  fees  not  being  paid  or  secured  by 
the  plaintiff,  who  resided  out  of  the  county,  the  defendant 
was  discharged  from  custody  by  the  Justices  of  the  In- 
ferior Court.  That  defendant  was  now  in  the  county,  and 
had  been  in  attendance  upon  the  Court,  and  that  respondent 
is  ready  to  rearrest  him  if  the  Court  shall  order,  &c. 

Upon  this  return  of  the  Sheriff,  the  Court  refused  to  make 
the  rule  absolute,  and  counsel  for  plaintiff  excepted. 

Vason  &  Davis  ;  McCay  &  Hawkins,  for  plaintiff  in  er- 
ror. 

Warren  &  Warren,  contra. 
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By  the  Court. — Benning  J.  delivering  the  opinion. 

The  action  was  founded  on  the  second  section  of  the  Act 
of  1821,  'Mo  quiet  and  protect  the  possession  of  personal 
property,  and  to  prevent  taking  possession  by  fraud  or  vio- 
lence;" (Pr.  Dv^,  449;)  and  there  is  nothing  in  that  Act,  au- 
thorizing the  making  of  the  Sheriff*,  special  bail,  in  any  case. 
There  is  nothing  in  any  statute,  or  in  the  common  law,  so 
far  as  we  know,  that  authorizes  the  making  of  the  Sheriff, 
special  bail  in  such  a  case  as  the  present ;  a  case  in  (rover, 
and,  in  trover  under  the  Act  of  1821. 

The  Judiciary  Act  provides  for  the  making  of  the  Sheriff 
special  bail,  in  the  cases  of  bail  which  it  authorizes,  but 
those  cases  are  cases  of  contract,  not,  cases  of  trover. 

For  aught  that  we  can  see,  then,  the  Court  below  was 
right,  in  discharging  the  rule  nisi,  against  the  SherilC  But 
it  is  not  to  be  inferred  from  this,  that  we  think  the  Sherifi^ 
uot  liable  in  any  form.  What  we  may  think  on  that  qves* 
tion  will  be  expressed  when  it  comes  up. 

Judgment  affirmed. 

McDoNiLD  J.  absent. 


Willi  \3i  Mi,[)ANji.L.  p!.;I;ilill  in  t.iror,  as.  j\«.KnKL  Trti.j.vcK. 

<l»  f'.inJai.l  ill  oimr. 

Linfiifs.  ill  a  irnMcli.iur.-^  (.•••mv.  tu:'.  lo  '  v  liimx'T,  ;ii;;v  to  i-n.vi'.l  l-v  )ils  ln-oi;*. 
noiwiili^tiindiiii^  he  kci'ps  a  clcik  wii...  cljur-rs  a  [luilicui  wf  ihc  ilerus  iii  iha 
account. 

Complaint,  in  l)oo!y  Superior  Court.      Before  Judge  La- 
mar.    October  Term,  1853. 
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The  facts  of  this  case  are  sufficiently  slated  in  the  opinion 
of  the  Court. 

T.  H.  Dawson,  by  B.  Hill,  for  plaintiff  in  error. 
CoLDiNG,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Truluck  sued  McDaniel  on  his  store  account;  the  original 
book  of  entries  as  put  in  evidence.  It  appeared  that  the 
items  in  the  defendant's  account  were  partly  charged  by  the 
plaintiff,  partly  by  the  clerk,  who  testified  in  the  case;  and 
a  few  items,  amounting  to  between  two  and  three  dollars 
by  another  clerk  ;  these  were  stricken  out.  Davis,  the  witness, 
swore  to  the  sale  and  delivery  of  the  items  charged  by  him- 
self; that  the  rest  were  in  the  hand-writing  of  Truluck, 
made  along  during  the  year ;  plaintiff  proved  that  he  kept 
correct  books ;  one  of  the  witnesses  thought  his  prices  pret- 
ty high,  but  he  charged  every  body  alike,  and  this  was  the 
plaintiff's  case.  Defendant  objected  to  the  books  going  in 
evidence;  contending  that  if  the  plaintiff  kept  a  clerk,  that 
the  shop-keeper's  entries   could  not  be  proved  by  the  books. 

Our  practice  is  so  well  settled  in  this  State,  that  we  will 
not  disturb  it.  If  all  the  entries  are  in  the  hand-wriling  of 
the  merchant,  it  is  not  dispiued,  but  that  lie  may  prove  hi? 
account  bv  his  books.  \Vliv  not  if  part  oiilv  ?  Here  are  the 
entries  charged  by  Trnhick,  iuter.spersed  c«long  ihrouirh  the 
year,  with  the  entries  made  hy  th{?  clerk;  to  niyniind  they 
carry  a  slroni^er  presnm])iioii  of  lairiiess,  than  it"  all  were 
charged  ])y  the  plaintiff. 

A  contrary  rule  Vva)uld  compel  a  store-keeper,  if  he  kejU 
a  clerk  a  part  of  the  time,  to  incur  the  unnecessary  and 
burdensome  expense  of  doing  so  all  the  time;  and  that  is 
not  all,  the  clerk  must  be  book-keeper,  and  make  all  the 
entries,  although  employed  perhaps,  mainly  as  a  salesman, 
or  to  do  the  drudgery  of  the  work.     Nay,  more   than  this; 
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he  must  never  be  absent,  but  attend  all  the  time  to  chaigo 
the  sales  made  by  his  employer,  and  even  this  is  but  second- 
hand or  hearsay  evidence.     It  is  absurd    in  every  poiot  of 
view  ;   for  the  shop-keeper,  when  he  dispatches  his  clerk  (o 
his  meals,  or  in  the  country,  to  liquidate  an  account,  or  col* 
lect  a  debt,  that  he  should  make  a  memorandum  of  his 
transactions  in  the  interval,  to   be  transferred  by  the  clerk 
to   the   book,  on  his  return.    How  does  he  knowthathis 
principal  sold  and  delivered  the  goods? 

Judgment  affirmed. 


Jonathan  Davis,  ex'or,  &c.,  plaintiff  in   error,  vs.  William 
A.  Maxwell,  et  al,  defendants  in  error. 

An  arbitration  proceed inpr  under  ihc  common  law,  is  revocable  by  either  party 
to  it,  at  any  time  before  the  award. 

Application  for  mandamus,  in   Lee  Superior  Court     De- 
cision by  Judge  Allen,  at  chambers,  December  llih,  1858. 

This  was  an  application,  by  the  plaintiff  in  error,  to  the 
Judge   of  the  Superior   Courts  of  the  South-Western  Cir-* 
cuit,  for  a  mandamus  to  be  directed  to  the  defendants  in  error, 
as  arbitrators,  requiring  them   to  set  as  a  Court,  and  pass 
upon  the  following  submission  : 

"  Georgia,  Lee  County. — Articles  of  agreement  made  and 
entered  into,  this  25th  day  of  August,  1858,  between  Sam- 
uel Lindsey  and  Jonathan   Davis,  as  executor  of  Elbeit 
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Heisler,  deceased,   both  of  said  county.    Whereas,  certain 
disputes  exist  between   the  said  parties,  arising  between  the 
parties,  with  reference  to  certain  mutual  debts  and  liabilities, 
alleged  to  have  existed   between  the   said  Samuel  Lindsey, 
and  the  said  Elbert  Heisler,  in  his  lifetime,  and  which  it  is 
alleged  have  never   been  settled,  liquidated,  or  otherwise 
disposed  of,  or  arranged.     For  the  purpose  of  satisfactorily 
adjusting  such  differences,  it   is  agreed  by  the   said  parties 
that  the  matters  in  dispute  between  them,  touching  said  mu- 
tual liabilities  and  debts,  be  submitted  to  William  A.  Max- 
well and  Edward  V.  Monroe,  both  of  said  county,  asarbi- 
trators ;  that  the  said   arbitrators  be  empowered,  at  any  day 
they  may  choose,  after  the   signing  and   seaUng   of  these 
presents,  and  after  selecting  an  umpire,  to  meet  for  the  pur- 
pose of  arbitrating  and  passing  upon  said  points  in  dispute, 
giving  at  least  three  days  notice,  in  writing,  to  each  of  said 
parties,  of  the  day  and  place   of  such  meeting;  that  it  shall 
"be   competent  for  such   arbitrators   at  such  meeting,  to  ex- 
stmine  any  evidence  that  may  be  oflbred  to  them  by  either 
party,  or  their  attorneys,  in   such  a  manner  as  may  seem  to 
them  most  conducive  to  justice  in  relation  to  said  matters  in 
dispute;  the  said  parties  themselves  not  to  be  sworn  as  wit- 
nesses, nor  give   in  any   testimony  during  the   progress  of 
said  arbitration  ;  and   after  hearing  all  the  testimony,  the 
said  arbitrators  and  the  said  umpire  may,  and  shall  proceed 
to  make  up  their  award  in  writing,  signed  and  sealed,  which 
said  award  shall  be  made  final  and  conclusive  forever  upon 
the  said  parties,  in  regard  to  the  matters  in  dispute,  as  above 
staled ;  that  it  shall  be  the  duly   of  the  party   in  whose  be- 
half the  said   award  shall  be  made,  to   demand  compliance 
with,  and  a  performance   of,  the  same   in  writing,  at  least 
thirty  days  before  instituting  suit  upon  the  award  so  made 
or  upon  this  agreement.     It  is  further  agreed,  that  this  agree- 
ment be  delivered  to  said  arbitrators,  to  be  by  them  deliver- 
ed, together  with  the  award  by  them  made,  to  the  next  Su- 
perior Court  for  said  county.     In  witness  whereof,  we  have 
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hereunto  set  our  hands  and  seals,  the  day  and  year  above 
and  before  written. 

(Signed)  SAMUEL  LINDSEV,  {l.s.) 

JOxXATHAN  DAVIS,  (l.s.) 
Executor  on  tlie  estate  of  Elbert  Hcisler,  deceased. 
Signed  and  sealed  in  the  presence  of 

KiTRELL    J.    WaRKEN,  N.  P.,     foT  LcC  COUUtV. 

The  arbitrators  named  in  the  foregoing  submission,  se- 
lected Samuel  C.  Wyche  as  umpire;  and  they,  and  the  said 
Wyche,  having  been  sworn  in  conformity  to  the  arbitrators 
Act  of  1856,  postponed  the  hearing  of  the  case,  until  theSth 
day  of  October,  1S58.  When  the  arbitrators  met  in  pursn- 
ance  to  their  adjournment,  Samuel  l^indsey,  by  his  attor- 
neys, stated  his  intention  to  withdraw  from  the  submission, 
on  the  ground,  that  the  proceeding  was  not  in  comformity 
to  the  statute  of  the  State  of  Georgia  regulating  arbitratious; 
and  that  Jonathan  Davis  had  no  authority,  outside  of  said 
statute,  to  submit  the  rights  of  his  cesttti  que  trusts  to  arbi- 
tration. The  arbitrators  decided  to  allow  the  withdrawal  of 
Lindscy,  and  to  dismiss  the  whole  proceeding  from  their  con- 
sideration, unless  the  articles  of  submission  were  so  amend- 
ed as  to  conform  to  the  aforesaid  statute.  Counsel  for  Davis 
refused  to  amend,  and  sued  out  a  mandamus,  to  compel 
said  arbitrators  to  sit  as  a  Court,  and  pass  upon  said  sub- 
mission. 

The  motion  for  mandamus,  washy  consent  of  the  parlies, 
heard  before  Judge  Allen,  at  chambers,  in  Albany,  and  was 
by  him  refused;  and  couUssel  for  Davis  excepted. 

McCay  &  Hawkins,  for  plaintiff  in  error. 
Vason  &  Davis,  contra. 

By  the  Cowr/.-T— Benning  J.  delivering  the  opinion. 
Was  the  Court  right,  in  refiis'ng  the  mandamus? 
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It  is  certain,  that  the  Court  was  right,  if  Lindsey  had  the 
power  to  revoke  the  subraissiou  ;  or,  if  mandamus  does  not 
lie.  to  compel  arbitrators  to  act. 

Lindsey  had  the  right  to  revoke  the  submission,  if  the 
case  was  an  arbitration  governed  by  the  common  law,  and, 
not  one  governed  by  the  arbitration  Act  of  1856,  Buss.  Arh. 
147.  And  the  arbitration  was  one  governed  by  the  common 
law,  for  it  was  not  made  under  the  act  of  1856.  This  is 
apparent  from  the  fact,  tiiat  the  submission  disregards  that 
Act,  in  several  important  particulars.  That  act  requires, 
that  the  submission  shall  contain, '^ a  clear  and  accurate 
statement  of  the  matters  in  controversy  submitted."  This 
submission  contains  no  such  statement — it  contains  no  state- 
ment at  all,  of  those  matters.  That  Act  provides,  that  each 
of  the  parties  may  be  sworn,  as  a  witness ;  this  submission 
stipulates,  that  neither  party  shall  be  sworn,  as  a  witness. 
That  Act  requires,  that  the  award  shall  be  returned  to  the 
Superior  Court  next  after  the  making  of  it;  and,  shall  be 
made  a  judgment  of  that  Court;  and  be  enforced  as  a 
judgment  of  that  Court;  this  submission  provides,  that 
the  successful  party  shall,  before  sueing  on  the  award, 
or  on  the  submission,  give  thirty  days  notice  to  the  other 
party — which  provision  would  be  absurd,  if  the  award  had 
already  been  made  a  judgment  of  the  Court,  to  be  enforced 
as  a  judgment. 

The  case  then  being  governed  by  the  common  law,  and, 
not  by  the  statute  of  1856,  Lindsey  had  the  right  to  re- 
voke the  submission. 

This  being  so,  there  was  no  case  for  a  mandamus,  and, 
therefore,  it  becomes  unnecessary  to  decide  the  other  ques- 
tion— the  question  whether  mandamus  lies  to  arbitrators. 
And  we  do  not  decide  it,  but  we  do  say,  that  we  are  rather 
inclined  to  think,  that  mandamus  does  not  lie  to  arbitrators. 

Judgment  affirmed. 

McDoKALD  J.  absent. 
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Leonidas  a.  Jordan,  adm'r,  plaintiff  in  error,  vs.  Lessors 

Fairclotii,  &c.,  defendant  in  error. 

£1.]  Alilionjrh  there  may  be,  at  law,  a  remedy  for  a  person,  yet,  ualess  thatreo* 
edy  is  a  complete  one,  he  may,  nevertheless,  go  into  equity. 

['2.J  A  judgment  does  not  determiDC  a  qiies>tion  which,  it  appears  of  record, 
could  not  have  been  adjudicated. 

[3.]  Althouirh  a  £=uit  at  lawterminates  in  a  verdict  for  the  defendant,  andnotii 
a  nonsuit,  a  discontinuance,  or  a  dismissal,  yet,  if  the  case  was  such,  ihil  t 
nonsuit  was-  all  that  the  defendant  was  entitled  to,  by  reason  of  a  decisioDof 
the  Court,  excluding  fiom  the  jury,  the  consideration  of  the  plaialidTs  titk; 
and,  the  suit  be  icncwed  within  six  months  in  equity,  the  second  suit  wlHbe 
lield  in  equity.,  as  within  the  Act  of  1S47,  and  saved  from  the  statute  of  lini* 
tations. 

1 1.]  An  order  toun>wcr  exceptions  to  an  answer,  did  not  specify  a  tiuiewilhii 
which  tlie  answer  was  to  be  put  in. 

ilci/I,  That  the  defendant  had  until  the  next  Term  to  file  his  answer  in,  aad, 
consequently,  that,  if  hedipd  before  that  Term,  there  was  no  right  to  take  tbe 
bill  for  confessed,  althoucrh  he  might  have  died  without  answering. 

In  Equity.  Decision  on  demurrer,  in  Dougherty  Superior 
Court,  by  Judge  Allen,  at  November  Term,  1858. 

This  was  a  bill  in  equity,  filed  by  Lessoms  Fairclolb,  in 
liis  own  right,  and  as  guardian,  against  Leonidas  A.  Jordan, 
administrator  of  Benjamin  S.  Jordan,  deceased. 

The  bill  states,  that  at  the Term  of  Baker  Superior 

Court,  he  commenced  his  action  against  Benjamin  S.Jordan, 
of  Baldwin  county,  for  the  recovery  of  lot  of  land  No.  316,  in 
the  2d  district  of  then  Baker,  but  now  Dougherty  county,  and 
at  the  JNIay  Term,  1855,  the  same  came  on  to  be  tried,  anda 
verdict  was  rendered  for  the  defendant,  Jordan. 

The  bill  further  states,  that  the  said  lot  of  land  was  drawn 
by  one  Jolm  li.  Baugh,  of  ]Madison  county,  at  the  time,  but 
tiow  of  the  county  of  Newton.  That  on  the  10th  January, 
1834,  Bauffh  executed  a  deed  to  said  lot  to  one  John  Carmi- 
<^hael ;  that  Carmichael  conveyed  said  lot  to  Green  L.  Deu- 
fiard,  by  deed  dated  20th  July,  1834 ;  that  Dennard  conveyed 
to  Reddin  Faircloth,  by  deed  dated  10th  October,  1836;  that 
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^^  the  17th  January,  1837,  Reddin  Faircloth  conveyed  said 

^^t  to  Thomas  Starlino:;  and  on  the  17ih  October,  lS37,Star- 

*>ng  conveyed  the  same  to  complainant,  and  one  Shadrick 

'*'*iircIoth,  now  deceased,  and  for  whose  minorchildren  coin- 

f*'^inant  is  guardian  ;  all  of  wliich  deeds   of  conveyance  are 

^'^  ihe  possession  of  coni[)lainant,  and  under  which  lie  claims 

^^^Ic  to  said  land. 

The  bill  further  states,  that  upon  the  trial  of  said  actioiLat. 
^\v,  Jordan  olfe red  in  evidence  a  plat  and  grant  from  the- 
^^5ite  of  Georgia  to  said  Baugli,  for  said  lot  of  land,  bearini;^ 
^^te  long  after  the  date  of  Baugh^s  deed  to  Carmichael ;  then 
^  f3eed  from  Baugh  to  one  Giles  Tompkins, of  Putnam  conn- 
^V"j  and  a  deed  from  John  Tompkins,  then  of  Baker  county, 
^Vit  now  deceased,  to  said  Jordan,  said  John  claiming  said 
*^^t,  under  and  by   virtue  of  the  last  will  and  testament  of 
^iiles  Tompkins,  deceased. 

The  bill  further  states,  that  one  of  the  matters  in  issue  up- 
^^H  said  trial  at  law,  was  the  execution  of  the  deed  by  Haugli 
"^o  Carmichael;  and  upon  that  issue  the  jury  found  that  said 
^eed  was  genuine,  and  executed  by  Baugh,  but  they  never- 
^lieless  found  a  verdict  for  the  delendant,  Jordan,  upon  the 
ground,  tfiatat  the  time  of  the  execution  of  said  deed  to  Car- 
Xtiichael,  the  grant  fees  were  unpaid,  and  the  deed  consequent- 
ly void.     That  in  order  to  make  Baugh  a  competent  witness 
\apon  ihe  trial  of  the  action  at  law,  Jordan  executed  to  him  u 
release  from  all  liability  on  the  covcniant  of  warranty  con- 
tained in  the  deed,  which  release  also  discharged  all  the  in- 
termediate warrantors. 

The  bill  further  states,  that  complainant's  claim  tosaid  land 
is  older  than  Jordan's,  and  that  he  and  both  the  Tompkinses 
had  notice  of  his  title  before  they  or  any  of  them  purchased 
the  same. 

The  bill  further  states,  that  complainant,  by   bill  of  excep- 
.tions,  carried  said  case,  decided  at  law  againt  him,  to  the  Su- 
preme Court  of  the  State  of  3(?r)rgia,    which  Court    alilrmed 
ihe  judgment  of  the  Court  below,  holding  that  comi>lainant's 


374  SUPREME  COURT  OF  GEORGL\. 

Jordan,  udniV,  vs.  Kairciolh,  tVc. 


only  remedy  was  in  a  Court  of  Equity,  and  he   ilierefore  files 
this  his  biii. 

Tiie  bill  further  stales,  that  Jordan  well  knew  all  ihe  facts 
connected  with  complainant's  title,  before   he   purchased  of 
Tompkins,  and  lie   refused   at  first  to  buy   said  land,  until 
John  Tom])kins  undertook  to  remove,  or  to  take  up  ilie  out- 
standing title  of  complainant;  that  Tompkins  being  very  desi- 
rous of  owning  a  lot  of  land  belonging  to  Jordan,  called  ihe 
"Blue  Spring"  tract,  defendant  offered  to  let  him  have  said 
place  if  he  would  get  lot  No.  316  for  him,as  that  lot  is  situated 
directly  opposite  Jordan's  gate,  and  he  was  anxious  to  get  it, 
but  at  a  less  sum  or  price  than  that  put  u))on  if  by  complain* 
a?ir,  and  it   was  concerted  amongst  tliem,  that  Giles  Tomp- 
kins was  to  buy  the  land  from  liaugli,  for  his  son  Jolin  Tomp- 
kins, who  would  make  the  trade  aforesaid  with  Jordan  ;  that 
in  pursuance  of  said  arrangement,  Giles  Tompkins  procured 
a  deed    from  Baugh ;  and  the  Tonipkinses   and  Jordan,  .at 
and  before  their  purchases  aforesaid,  had  full  notice  of  com- 
plainant's claim  and  title,  and  that  said  purchase  thus  made 
by  Jordan,  was  a  fraud  upon  hisriL'lus. 

The  bill  charges,  that  said  Jordan  has  been  in  possession 
of  said  land  since  lS50,and  that  the  rents  thereof  now  amount 
to  the  sum  of  two  thousand  dollars,  which  he  should  ac- 
count for. 

The  bill  charges,  that  the  equity  of  the  case  rests  upon  the 
notice  received  by  Jordan  and  the  Tonipkinses  of  the  title  of 
complainLini,  and  alleges  tljat  the  Court,  on  the  trial  at  law, 
refused  to  hear  this  question  of  noiicv^  and  ruled  out  all  testi- 
mony on  it ;  and  that  in  this  course  the  Court  was  sustained 
by  the  Supreme  Court :  and  therefore,  as  the  bill  insists,  tiie 
complainants  are  not  bound  by  the  verdict  at  law,  and  the 
matters  are  not  adjudicated. 

Pending. the  cause,  l»enjamin  S.  Jordan,  the  defendant, 
died,  and  Leonidas  A.  Jordan  was  appointed  his  administra- 
tor, and  made  a  p;;rty  defendant. 

Before   the  death  of  Benj.  S.   Jordan,  he  answered  com- 
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plainant's  bill,  to  which  answer  exceptions  were  filed,  three 
of  which  were  sustained,  and  defendant  ordered  to  answer 
over  as  lo  the  matters  therein  referred  to.  No  time  was  ap- 
pointed within  which  this  answer  was  to  come  in.  Before 
Benj.  S.  Jordan  answered  over,  and  before  the  next  Term  of 
the  Court,  he  departed  this  life,  and  his  administrator  an- 
swering, his  answer  was  excepted  to,  but  the  exceptions  are 
not  stated. 

Defendant  moved  to  dismiss  the  bill  for  want  of  equity,  and 
the  case  came  before  the  Judge  upon  two  motions,  and  ex- 
ceptions to  the  answer  of  the  administrator. 

1st  A  motion  by  complainant  to  take  the  bill^^ro  confesso^ 
as  to  the  matters  upon  which  defendant  was  ordered  to  an- 
swer over. 

2d.  Motion  to  dismiss  the  bill  for  want  of  equity. 

The  Court  overruled  the  motion  to  dismiss  for  want  of  equi- 
ty, and  to  which  decision  defendant  excepted. 

The  Court  refused  to  order  the  bill  to  be  taken  absolutely 
as  confessed  against  Benjamin  S.  Jordan,  upon  the  ground, 
that  it  appeared  by  the  bill  that  complainant  is  not  compelled 
to  resort  to  the  conscience  of  defendant,  to  obtain  a  discovery 
of  the  matters  not  answered  by  Benjamin  S.  Jordan,  and  up- 
on which  he  was  required  to  answer  over.  To  which  decis- 
ion complainant  excepted. 

The  Court  further  overruled  the  exceptions  filed  to  the  an- 
swer of  Leonidas  A.  Jordan,  administrator,  upon  the  ground, 
that  said  answer  is  as  full  as  said  defendant  could  make  it. 
To  which  decision,  complainant  also  excepted. 

Vason  &  Davis,  for  the  defendant,  Jordan. 
E.  H.  Platt,  for  complainants  in  the  bill. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 
The  Court  below  overruled  the  motion  to  dismiss  the  bill 
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for  want  of  equity.     The  first  question,  therefore,  is,  whether 
there  was  equity  in  the  bill? 

The  grounds  of  the  motion,  as  urged  here,  were  three. 

1.  Thatthc  title  of  the  complainants,  if  they  had  any,  wa^ 
a  title  they  might  assert  at  law. 

2.  That  what  was  relied  on  by  the  complainants'  as  titie-^ 
was  no  title,  either  at  law  or  in  equity,  because  it  had  oncet 
been  asserted  at  law,  and  been  adjudged  there,  to  be  notitle.. 

3.  That   if  it   had  ever  been  a  title,  it  was  now  barred  bjr 
the  statute  of  limitations. 

As  to  the  first  of  these  grounds  : 

[1.]  The  title  of  the  complainants  against  the  defendant 
was,  taking,  as  we  must,  the  bill  to  be  true,  what  is  called,  a 
complete  equity.  And  it  is  true,  that,  according  to  the  later 
decisions  of  this  Court,  a  complete  equity  is  sufficient  to  sup- 
port an  action  at  law — an  ejectment.  Goodson  vs.  Beachaniy 
(24  Ga,  153,)  is  one  of  these  decisions,  and  there  are  some 
others.  But  none  of  these  decisions  go  so  far  as  to  say,  that 
the  remedy  at  law,  on  such  a  title,  is  complete  and  adequate. 
Nor  is  it,  generally;  for,  in  almost  every  case  in  which,  the 
title  is  only  equitable,  the  owner  of  the  title,  has  the  right  to 
have,  not  only  possession  of  the  land,  but  a  conveyance  of 
the  legal  title.  This  conveyance  he  cannot  obtain  at  law, 
but  only  in  equit5^ 

And,  in  the  present  case,  the  complainants  ifentitledtolho 
land,  are  entitled  to  have  a  conveyance  of  it,  made  to  them, 
by  Jordan. 

This  first  ground,  then,  we  think,  not  good. 

As  to  the  second  ground : 

[2.]  It  is  true,  that  what  is  relied  on  in  this  bill  for  title' 
was  once  relied  on  in  an  action  at  law,  brought  for  the  land 
by  the  complainants;  buf,  it  is  not  true,  that  it  was,  in  that 
action,  passed  upon,  and  adjudged  to  be  no  title.  The  main 
thing  relied  on  in  both  suits,  to  make  out  the  title  of  the 
plaintitfs,  is,  notice — notice  of  the  title  of  the  Faircloths,  had 
by  Jordan  and  the  Tompkinses,  when  they  purchased.    Bur, 
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in  the  suit  at  law,  the  question  of  this  notice  to  them,  was, 
expressly,  exckided  from  the  consideration  of  the  jury.  This 
appears  of  record.  Of  course,  therefore,  the  title  that  depend- 
ed on  that  notice,  could  not  have  been  adjudicated  by  the 
Court  and  jury,  in  that  suit. 
As  to  the  third  ground  : 

[3.]  The  present  suit  in  equity,  was  commenced  within 
less  than  six  months  from  the  termination  of  the  suit  at  law. 
"The  termination  of  that  suitwas,  it  is  true,  not  by  "nonsuit,'^ 
^discontinuance'^  or  "dismissal."  And  therefore  the  case  does 
not  fall  within  the  very  letter  of  the  Act  of  1847.  Cobb,  569. 
The  case  terminated  by  a  verdict  for  Jordan,  but,  then,  the 
Teason  of  that,  was,  that  the  Court  excluded  from  the  jury, 
the  consideration  of  the  equitable  title  of  the  Faircloths,  and 
excluded  all  evidence  of  that  title.  The  Court  having  done 
this,  the  case  was  left  in  a  condition  in  which,  Jordan  was 
entitled  to  a  nonsuit,  and  to  no  more  than  a  nonsuit  A 
Courtof  Equity,  therefore,  which,  if  possible  goes  by  sub- 
stance and  not  by  form,  will  regard  the  verdict  as  amounting, 
in  reference  to  the  Act  of  1847,  to  no  more  than  a  nonsuit; 
and,  consequently,  will  regard  the  renewal  of  the  suit  within 
six  months  from  the  verdict,  as  a  substantial  compliance  with 
that  Act. 

So,  we  think,  that  there  was  no  validity  in  this  the  third  and 
last  ground.  And  thus  we  think  that  none  of  these  grounds 
were  sufficient  to  show  that  there  was  no  equity  in  the  bill. 
And  wc  know  of  none  ourselves  that  is  sufficient  to  show  that. 
Therefore  we  see  no  error  in  the  judgment  overruling  the 
motion. 

The  next  question  is,  as  to  the  refusal  of  the  Court  to  let 
the  bill  be  taken  as  confessed  in  the  parts  which,  Jordan,  on 
exceptions  to  his  answer,  was  required  to  answer  over. 

[4.]  The  order  to  answer  over,  did  not  sot  a  time  within 
which,  the  answer  was  to  be  filed.  We  think,  therefore,  that 
Jordan  had  until  the  next  Term  within  which,  to  answer. 
Before  the  next  Term,  he  died.     Jordan,  tlien,  never  having 
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been  in  contempt,  there  could  be  no  ground  for  taking  the 
bill  as  confessed  by  him. 

We  think,  then,  that  the  Court  was  also  right,  on  this 
question. 

The  next  and  last  question  is,  as  to  the  sufficiency  of  the 
exceptions  to  the  answer  of  the  administrator  of  Jordan. 

These  exceptions  are  not  lobe  found  in  the  record.  So  we 
cannot  decide  the  question. 

Judgment  affirmed. 

McDonald  J.  absent. 


Seaborn  C.  Bryan,    plaintiif  in   error,  vs.  Samuel   Gurr, 

defendant  in  error. 

1.]  Under  the  Judiciary  Act  of  1790,  every  defendant  is  entitled  to  state  hi'sde- 
fence  plainly,  fully  and  di.stinclly,  according  to  the  truth  of  the  case  without 
being  required  to  spread  a  faL^ehood  upon  the  record  under  the  pain  of  be- 
ing entrapped  by  technical  rules. 

[2]  Iq  an  action  of  slander,  the  plea  of  justification  puts  the  plainliiT's  general 
character  in  i»sue. 

[3.]  When  the  plea  of  justification  has  been  filed,  and  is  not  demurred  to  for  in- 
sufficiency, and  evidence  has  been  admitled  under  it  without  objection,  it  is 
error  in  the  Court,  sua  spon.'r,  in  its  charge  to  the  jury,  to  instruct  theni,  that 
the  plea  is  defective,  and  the  defendant  can  take  nothing  by  it. 

Slander,  from  Houston  county.  Tried  before  Judge  La3IAr, 
at  September  Term,  1S5S. 

This  was  an  action  for  slander,  brought  by  Samuel  Gurr 
against  Seaborn  C.  Bryan.  The  slanderous  words  alleged  to 
to  have  been  spoken  by  the  defendant,  were,  that  plaintiffhad 
sworn   falsely  in  a  certain  suit,  which   had   been  tried  in 
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Koiiston  Superior  Court,  at  April  Term,  1853,  wherein 
Hughes  Wahon,  administrator  of  Joseph  Nunery  was  plain- 
liflF,  and  the  said  Seaborn  C.  Bryan  was  defendant,  being  an 
action  of  trover  for  certain  negroes. 

The  defendant  pleaded  : 

1st  The  general  issue,  not  guilty. 

2d.  That  the  words  alleged  to  have  been  spoken,  were 
true,  and  that  defendant  was  justifiable  in  speaking  the  same. 

3d.  That  the  words  were  not  spoken  maliciously,  but  be- 
cause defendant  believed  that  they  were  true,  having  under- 
stood Gurr,  in  said  action,  to  swear  that'defendant  **  lold  him 
to  go  and  tell  Fuller  to  leave  the  place  where  he  was  then 
staying  and  working."  That  he,  defendant  had  never  so 
told  said  plaintiff,  and  that  it  was  in  reference  to  this  testi- 
mony of  plaintiff's  on  said  trial,  that  defendant,  had  said  that 
plaintiff  swore  falsely,  but  that  he  did  not  utter  said  words 
maliciously,  but  from  a  confident  belief,  that  plaintiff  had  so 
testified,  and  knowing  that  he  had  never  so  told  plaintiff 

The  case  was  submitted  to  the  jury  upon  the  evidence  of 
both  parlies,  and  after  argument  and  the  charge  of  the  Court, 
the  jury  found  for  plaintiff  one  thousand  dollars. 

Whereupon,  defendant  moved  for  a  new  trial,  upon  ten 
grounds,  which  it  is  unnecessary  to  set  out  liere,  as  the 
opinion  pronounced  by  the  Supreme  Court,  is  confined  prin- 
cipally to  the  ninth  ground,  which  is  as  follows; 

9th.  ^'That  the  Court  erred  in  admitting  evidence  of  plain- 
tiff's general  goodcharacter,  under  the  plea,  as  it  v/as  alleged, 
of  justification,  and  yet  charged  the  jury  that  the  defendant, 
in  order  to  make  this  plea  available,  should  have  set  forth 
and  proved  \v!iai  ihc  plaintiff  had  sworn,  and  that  it  was  up- 
on a  point  material  in  the  case.  And  further  charged  that 
such  averment  an'd  proof  were  material  in  the  case.  The 
Court  thus  giving  an  effect  and  character  to  the  plea  which 
plaintiff's  counsel  had  not  assumed  or  contended  for,  and 
thereby   dei)riving  defendant  of  all  benefit  or  advantage  of 
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said  plea  of  justification,  while  plaintiff  had  the  full  benefit  of 
all  his  evidence  under  the  same." 

The  Court  refused  the  motion  for  a  new  trial,  on  each  and 
all  the  grounds  taken,  and  defendant  excepted  to  said  decis- 
ion, and  assigns  the  same  as  error. 

This  case  was  tried  before  Judge  Powers,  but  the  mntioiL 
for  a  new  trial  was  heard  and  determined  by  Judge  Lamar. 

Warrex  &  Humphries;  William  H.  Robinson,  for  plain- 
tiff in  error. 

Scarborough  ;  and  Killex,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

For  myself,  I  find  no  great  fault  with  the  special  plea  and 
the  charge  asked  on  it.  It  might  have  been  better  worded  per- 

Ko,,p  setforlh  truly  the  facts  on  which  the  defend- 

~^'»nnr   of  thfi  words     whirh  i^ 
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ilege,  he  is  not  bound  to  spread  a  lie  upon  the  record. 
Amongst  other  things,  the  JudiciaryActof  1799,  was  intend- 
ed to  do  away  with  this  demoralizing  system  of  the  common 
law. 

[2.]  The  rule  as  to  affirmative  and  negative  testimony,  does 
not  apply  in  this  case.     This  is  the  case  where  six  men  are 
in  a  room,  and  three  swear  that  the  clock  struck  12,  and  the 
other  three  that  it  struck  11,  all  of  them  having  their  atten- 
tion directed  to  the  clock  at  the  time.     One  set  here,  swear 
that  Gurr  said  Bryan  told   him,  the  other  that  Riddle  told 
him,  and  all  equally  credibia     One  is  wrong,  but  which  we 
cannot  decide.     It  is  no  doubt  an  honest  misunderstanding^ 
The  witness  may  have  repeated  the  statement  one  time,  us- 
ing the  name  of  Bryan  and  the  other  Riddle,  through  inad- 
v-ertence.     All  men  are  liable  to  this  confusion.     Counsel  are 
guilty   of  it  in  arguing,  and   Judges  in   deliving  opinions. 
The  misnomer  is  allowed  to  go  uncorrected  as  the  listeners 
xinderstand  what  the  speaker  intended  to  say. 

As  to  the  truisms  contained  in  several  of  the  requests  to 
charge,  we  deem  it  unnecessery  to  notice  them.  They  had 
xio  special  application  to  the  facts  of  this  case. 

[3.]  There  was  no  errror  in  the  Court  in  admitting  testi- 
^nony  in   favor  of  the  general  character  of  the  plaintiff,  the 
same   having  been  put   in  issue  by  the  plea  of  justification 
filed  by  the  defendant,  or  at  least  what  was  intended  as  such 
"by  the  defendant,  and  so  understood  and  treated  by  counsel 
on  both  sides,  and  by  the  Court  during  the  process  of  the 
trial.     It  was  not  demurred  to  for  informality  or  insufficiency 
The  Court,  however,  in  its  charge  to  the  jury,  stated  that  to 
make  the  plea  of  justification  available,  it  should  have  set 
forth  what  it  was  the  plaintiff  had  sworn  to,  which  the  de- 
fendant charged  to  be  false;  and  that  the  fact  stated  was  ma- 
terial to  the  issue  in  the  case  in  which  Gurr  was  sworn,  and 
wherein   it   was  material.     And  that  these  necessary  aver- 
ments must  be  proved. 
By  this  unexpected  and  uncalled  for  charge,  the  Court  de- 
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prived  the  defendant  of  the  whole  benefit  of  his  defence. 
We  are  not  called  on  to  decide  whether  the  charge  was  right 
or  wrong.  The  plea  of  justification  had  been  attempted  to 
be  put  in,  confessing  the  speaking  of  the  words  charged  in  the 
declaration,  and  alleging  their  truth.  It  was  not  objected  to. 
It  was  treated  as  a  good  plea.  The  Court  could  not  be  jus- 
tified in  hearing  evidence  as  to  the  p!aintifi''s  general  character 
upon  any  other  ground.  Then  at  the  close  of  the  case,  with- 
out solicitation  from  plaintiff's  counsel,  to  have  given  this 
charge,  was  manifest  error.  The  dilemma  is  palpable.  This 
instruction  was  wrong,  else  the  Judge  was  in  error  in  admit- 
ting the  evidence  of  Edgeworth,  rMcGehee,  Tollen,  MiUer, 
and  others,  in  support  of  Gurr's  general  character,  when  the 
same  had  not  been  impeached  by  the  plea  of  justification. 

Judgment  reversed. 


Willis  J.  Bone,  for  plaintiff  in  error,  vs.  William  Ingram, 

defendant  in  error. 


[1.]  The  defenrlant  asked  leave  to  rc-introduce  a  witness,  his  counsel  statiD^, 
that  he  could  prove  a  material  fact  l)y  the  witness — a  thing  that  he  did  not 
know  of,  wiien  the  witness  was  first  examined.  The  plainfiff's  counsel 
"  objected  to  tlie  witness  being  recalled."    The  Court  sustained  the  ohjeclion. 

IleJdy  That  the  Court  erred. 

[2.]  A  witness  of  the  pIainii(rs.|swore,  that  a  third  person  had  made  a  material 
Ktatejnent  to  him.  Afterwards,  both  parties  closed  their  evidence,  and  the 
Court  adjourned  until  next  morning.  Before  the  argument  commenced  the 
next  morning,  the  defendant's  counsel  asked  leave  to  examine  this  third  per- 
son, himself— stating,  that  such  person  would  contradict  the  witness;  that 
he  was  out  of  the  county,  the  evening  before,  when  the  evidence  was  closed; 
and,  that  the  defendant  was  ready  to  swear,  that  he  did  not  anticipate,  that 
the  witness  would  testify  to  any  such  matter. 

Htld^  That  the  Court  ought  to  have  granted  the  leave  asked  for. 
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Complaint,  in  Randolph  Superior  Court.  Tried  before 
Judge  KiDDOo,  at  May  adjourned  Term,  185S. 

This  was  an  action  by  William  Ingram  against  Willis  J. 
Bone,  on  a  promissory  note  for  $20Q,  payable  to  James  K. 
Cause,  or  bearer,  dated  Slh  November,  1S63,  due  1st  Janu- 
ary, 1857. 

After  several  witnesses  had  been  sworn,  and  examined  on 
the  part  of  the  defence,  defendant's  counsel  proposed  to  re- 
call Ramsay,  a  witnees,  who  had  been  examined;  counsel 
stating  that  he  had  just  learned  that  he  could  prove  a  mate- 
rial fact  by  the  witness,  which  he  did  not  know,  when  the 
witness  was  on  the  stand.  Plaintiffs  counsel  objected  to  the 
witness  being  recalled.  The  Court  sustained  the  objection, 
and  defendant  excepted. 

The  plaintiff  in  reply,  proved  by  a  witness  named  Bric'ges, 
that  six  or  eight  months  after  defendant  bought  the  mule, 
(for  which  the  note  sued  on  was  given,)  he,  at  the  request  of 
William  W.  Massey,  went  to  buy  the  mule;  that  Massey  au- 
thorized him  to  give  one  hundred  and  seventy-five  dollars, 
that  he  offered  defendant  one  hundred  and  eighty  dollars, 
which  he  refused  to  take. 

After  the  cross-examination  of  this  witness,  the  testimony 
closed,  and  the  Court  adjourned  till  the  next  morning. 

Upon  the  opening  of  Court  next  day,  the  defendant  pro- 
posed to  re-open  the  case,  so  far  as  to  allow  him  to  intro- 
duce and  examine  the  said  William  W.  Massey,  by  whom 
he  would  prove,  that  said  Bridges  was  never  sent  or  author- 
ized by  him  to  buy  said  mule;  that  he  Massey,  did  not  con- 
sider the  mule  worth  twenty-five  dollars.  Defendant  further 
proposed  to  make  affidavit  that  he  did  not  anticipate  the  tes- 
timony of  said  Bridges;  that  when  his  counsel  announced 
the  evening  before,  that  he  had  closed,  Massey  was  not  in 
ihc  county,  but  was  in  Webster  county,  where  he  resided ; 
that  he,  defendant,  h  id  gone  after  him  during  the  night,  and 
had  him  then  in  Court,  leady  to  be  sworn.    The  Court  re- 
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fused  the  application  to  re-open  and  allow  defendant  to  exam- 
ine the  witness,  and  defendant  excepted. 

The  jury  found  for  the  plaintiff,  and  defendant  tendered  his 
bill  of  exceptions,  assigning  as  errors  the  foregoing  rulings 
and  decisions. 

Geo.  L.  Barry,  for  plaintiff  in  error. 

Douglass  &  Douglass,  contra. 

By  the  Conrt, — Benning  J.  delivering  the  opinion. 

We  think,  that  the  Court  below  erred,  in  not  allowing  the 
witness,  Ramsay,  to  be  recalled,  and,  the  question  to  be  put  to 
him.  The  excuse  for  not  putting  it,  at  first,  was  quite 
sufficient 

This  was  not  denied;  but  it  was  said,  that  what  was 
to  be  proved  by  Ramsay,  does  not  appear — and,  therefore, 
that  the  presumption  must  be,  that  it  was  something  imma- 
terial. But  we  think  not.  We  think,  the  presumption  must 
be  the  other  way.  For,  the  statement  to  the  Court,  by  the 
counsel  moving  for  the  reintroduction  of  the  witness,  was, 
that  he  could  prove  "  a  material  fact" — by  the  witness ;  and 
no  issue  or  question,  as  to  whether  this  statement  was  true 
in  fact,  was  suggested  by  the  Court,  or  by  the  counsel  on  the 
other  side.  The  counsel  merely  "objected  to  the  witness 
being  recalled  ;"  they  did  not  object,  that  what  he  would  say, 
if  recalled  would  be  immaterial. 

Besides,  when  the  intention  is  to  rely,  or  to  decide,  on  a  spe- 
cial ground  like  this,  the  intention  ought  to  be  stated,  in  the 
objection,  or,  in  the  decision,  respectively.  Otherwise,  it  will 
be  considered  as  having  been  waived — for  the  ground  of 
such  an  objection,  might  perhaps  be  removed  in  a  moment, 
if  the  objection  were  known.  In  the  present  case,  all  that 
was  necessary  to  be  done,  to  remove  or  to  establish  this  ob- 
jection, was,  simply,  to  ask  the  counsel  to  state  the  fact  which 
he  expected  to  prove. 


MACON,  JANUARY  TERM,  1859. 


Solomon  vs.  Sparks  and  Breazcal. 


[1.]  We  think,  then,  that  the  Court  erred  in  not  allowing 
the  recall  and  re-examination  of  the  witness. 

We  think  too,  that  the  Court  ought  to  have  opened  the 
case,  and  have  let  in  the  testimony  of  the  witness,  Massey. 
That  that  testimony  was  material  is  unquestionable;  it  was 
not  denied.  And  the  excuse  for  not  having  it  sooner,  was 
ample;  unless  the  law  requires,  of  parties,  impossibilities. 

Judgment  reversed. 

McDonald,  J.  absent. 


Peter  Solomon,  claimant,  plaintiff  in  error,  vs.  Ovid  G. 
Spahks,  plaintiff  in  fu  fa,^  and  Willis  S.  Breazeal,  de- 
fendant in  fi,  fa.y  defendants  in  error. 

A  mortgage  deed  is  not  within  the  Act  of  ISIS,  to  prevent  persons  unable  to  pay 
their  debts,  from  assigning  their  properly,  "  in  trust''^  for  some  of  their  credi- 
tors*, in  preference  to  others. 

Claim,  in  Bibb  Superior  Court.  Tried  before  Judge  La- 
mar, at  November  Term,  1858. 

This  was  a  claim  interposed  by  Peter  Solomon,  to  certain 
lands  levied  upon  by  theSheriffof  Bibb  county,  under  and  by 
virtue  of  a  mortgage  fu  fa,j  issued  from  the  Superior  Court 
of  said  county,  at  the  suit  of  Ovid  G.  Sparks,  the  mortgagee, 
against  Willis  S.  Breazeal,  the  mortgagor. 

Solomon  claimed  the  lands  under  a  former  purchase  at 
Sheriff's  sale,  made  under  general  judgments  and  executions 
against  Breazeal. 

VOL.  XXVII. — 25. 
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The  issue  was  made  up  and  submitted  to  the  jury. 

Plaintiff  offered  in  evidence  his  mortgage  deed,  dated  22d 
July,  1854,  which,  after  reciting  that  Breazeal  was  indebted 
to  Mrs.  Sparks,  his  daughter,  and  the  wife  of  plaintiff,  on  ac- 
count of  the  use  and  hire  of  her  property  and  negroes,  the  sum 
of  §7.580  00;  and  that  Sparks,  to  relieve  ar.d  assist  Breazeal, 
had  agreed  to  assume  and  pay  a  large  amount  and  number 
of  debts  (describing  them,)  due  by  fiim,  Breazeal,  con vej'^s 
to  Sparks,  not  only  all  the  lands  levied  upon  by  the  Sheriff 
but  likewise  ten  mules,  two  horses,  twenty  liead  of  cattle,  six- 
ty head  of  hogs,  plantation  tools  of  all  kinds,  and  two  wag- 
ons and  gear  belonging  to  said  plantation,  and  also  mortga- 
gor's undivided  hall  interest  in  twelve  mules,  the  wagons  and 
gear,  and  other  property  attached  to  the  mills  on  said  premi- 
ses, owned  jointly  by  himself  and  one  John  T.  Brown,  upon 
condition  that  if  the  said  Breazeal  shall,  on  or  before  the  1st 
January,  1855,  pay  to  said  Sparks  the  half  of  said  $7,580  00 
and  by  the  1st  January,  1856,  pay  the  other  half,  and  shall, 
within  six  months  after  the  said  Sparks  shall  have  paid  for 
him  any  of  the  debts  enumerated,  "or  any  other  debt  nor 
now  enumerated,  and  which  at  the  request  of  said  Breazeal 
he  may  pay  for  said  Breazeal,'*  refund  the  same,  then  said 
mortgage  conveyance  to  be  null  and  void,  else  to  remain  in 
full  force. 

The   plaintiff  in  the   mortgage  fi.  fa,  then  offered  in  evi- 
dence the  record  and  proceedings  of  foreclosure  of  said  mort- 
gage, in  Bibb  Superior  Court.     The  fi,  fa,  dated  1st  January 
1857,  for  812,068  00  principal,  and  g973  24  interest  to  24ih 
November,  1856. 

Plaintiff' then  proved  by  John  T,  ^ro?r;?,  that  at  the  date  of 
the  mortgage,  Breazeal  was  in  possession  of  the  mortgaged 
premises;  that  in  1854,  Sparks  and  Breazeal  referred  to  him, 
as  a  mutual  friend,  to  estimate  and  award  the  annual  hire  - 
of  the  negroes  belonging  to  Mrs.  Sparks,  while  in  his,  Brea — 
zeal's,  possession,  from  the  death  of  her  mother  to  the  times 
of  her  marriage  with  Sparks  ;  that  he  knew  the  Degrees  well  ^ 
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and  tlieir  value,  and  lie  estimated  their  value  for  this  period 
at  87,500  00  ;  tliat  in  his  estimate  lie  did  not  chars^e  Brea. 
zeal  with  interest  on  tlie  hire;  if  he  had  done  so,  it  would 
have  amounted  to  Si 2,000  00.  The  negroes  were  given  to 
Mrs.  Breazeal  by  herfotlier,  Mr.  Jones,  by  deed  of  gift,  for 
and  during  lier  life,  and  at  her  death,  to  lier  cliild  or  chil- 
dren ;  that  Mrs.  Sparks  was  the  only  cliild;  that  the  deed 
was  on  record  in  Burke  county,  and  was  destroyed  by  the 
burning  of  the  court-house  there;  Mrs.  Breazeal  had  been 
dead  some  years.  [The  mortgage  recites  that  she  died  in 
1843.-—REP.] 

Cross-exammed, — He  only  knew  of  the  indebtedness  of 
Breazeal  to  Spaiks  from  the  parties  themselves;  Sparks  mar- 
ried Breazeal's  daughter;  the  morigage  included  all  the  prop- 
erty Breazeal  had,  except  some  household  furniture  and 
about  13  negroes,  which  he  had  mortgaged  to  his  brother,  to 
indemnify  him  on  a  security  debt  of  3t),000  00.  At  the  time 
the  mortgage  to  Sparks  was  executed,  (July,  1854,)  Dreazeai 
was  unable  to  pay  his  debts ;  he  was  sued,  and  suits  were 
pending  against  him ;  supposes  Breazeal  supported  and  edu- 
cated his  daughter  from  the  death  of  her  mother  till  her  mar- 
riage; that  the  amount  of  interest  on  the  hire  of  the  negroes 
would  havesupported  and  educated  her.  Plaintifl'here  closed. 

Claimant  proved  by  Robert  B,  \Barfield,  that  at  the  time 
said  mortgage  was  executed,  Breazeal  was  largely  indebted; 
that  executions  amounting  to  several  thousand  dollars,  were 
in  his  hands,  as  Deputy  SherilF,  against  him,  in  the  year 
1856,  which  he  returned  unsatisfied;  that  some  suits  were 
pending  on  some  of  these  cases  in  July,  1S54;  that  he  was 
present  when  the  land  now  in  controversy  was  sold  by  the 
Sheriff;  was  bought  by  Peter  Solomon,  the  claimant ;  that 
notice  was  given  at  the  saleof  Sparks^s  mortgage. 

Clamant  then  offered  and  read  in  evidence^  the  SheriH^s 
deed  to  him  for  the  same  premises  contained  in  the  mortgage, 
dated  6th  November,  1855,  executed  in  pursuance  of  a  levy 
and  sale,  under  an  execution  of  claimant  against  said  Brea 
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zeal,  and  Henry  E.  Moore,  amounting  to  §900  00.  Sale  made 
first  Tuesday  in  November,  1855.  Also  offered  and  read  in 
evidence,  a  declaration  in  attachment,  at  the  suit  of  claimant 
against  Brcazeal,|  and  Henry  E.  Moore,  filed  in  office  18th 
April,'1854,  and  judgment  signed*  thereon  27th  November, 
1854,  for  S4,C40  55  principal,  besides  interest  and  cost,  and 
an  execution  on  said  judgment,  dated  5th  Januar/,  1855. 
Here  claimant  closed. 

1st.  Upon  the  conclusion  of  the  evidence,  and  after  argu> 
ment  by  counsel,  claimant  requested  the  Court  to  charge 
the  jury,  that  the  deed  introduced  in  evidence  by  plaintiff, 
as  a  mortgage,  was  void  and  of  no  effect  under  the  Act  of 
1818,  and  that  the  property  was  not  subject  to  the  fi.  feu  is- 
suing upon  the  foreclosure  thereof.  The  Court  refused  so  to 
charge,  but  charged,  that  the  deed  was  a  mortgage,  and  good 
and  valid  if  founded  upon  a  bona  fide  debt  or  debts.  To 
which  charge  and  refusal  to  charge  claimant  excepted. 

2d.  Claimant  further  requested  the  Court  to  charge  the  ju- 
ry, that  in  as  much  as  part  oT  the  consideration  specified  in 
the  mortgage  was  the  payment  of  debts  to  be  designated  by 
the  grantor,  that  fact  is  evidence  of  a  trust  for  his  benefit, 
and  the  deed  is  void.  Which  charge  the  Court  refused  to 
give,  and  claimant  excepted. 

3d.  Claimant  further  requested  the  Court  to  charge,  that 
the  mortgage  cannot  be  good  in  part  and  void  in  part;  and 
if  any  portion  is  obnoxious  to  the  Act  of  ISIS,  the  whole  is 
void.  Which  charge  the  Court  refused  to  give,  but  in  lieu  of 
the  two  last  requests,  charged  the  jury,  that  there  was  no  trust 
in  said  mortgage  deed,  and  the  same  was  good  and  valid  if 
made  to  secure  a  bona  fide  debt  exlsring  at  the  time.  To 
which  charge  and  refusals  to  charge  claimant  excepted. 

The  jury  found  in  favor  of  the  lieu  of  the  mortgage >?,  fa.^ 
and  counsel  for  claimant  tendered  their  bill  of  exceptions,  as- 
signing as  error  the  charges  and  refusals  to  charge  above  ex- 
cepted to. 
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Sf££R  &.  Hunter,  for  claimant  and  plaintiff  in  error. 
John  Rutiierfokd,  contra. 

By  the  Court, — BKNMxa  J.  delivering  the  opi.Mion. 

Was  the  mortgage  deed  contrary  to  the  Act  of  ISls,  which 
forbids  insolvent  debtors,  to  make  pret^uences  among  tiieir 
creditors  ? 

The  Act  declares,  that  assignments  made  by  persons  nna- 
ble  to  pay  their  debts,  "intrust"  for  the  benefit  of  some  of  their 
creditors,  in  preference  to  others,  shall  be  fraudulent  and 
Toidas  "against  creditors."     Pr,  Di^,  164. 

Is  a  mortgage  deed  an  assignment  "in  trust?"  If  it  is 
not,  it  is  something  which  is  not  at  all  within  the  Act.  This 
is  manifest. 

It  has  been  held  by  this  Court,  that  a  mortgage  deed  is 
not  even  a  conveyance;  that,  it  is  a  sort  of  thing  which  cre- 
ates merely  alien.  Davis  vs.  ^Qndtrson^  1  Kelly ^  193;  Elfe 
w.  Co/e,  dticided  at  jNIacon,  January,  1858. 

If  a  mortgage  deed  is  not  a  conveyance  at  all — not  an  as- 
signment at  all — it  cannot  be  an  assignment  *Mn  trust,"  and 
therefore,  it  must  be  a  thing  which  is  not  within  the  Act. 

But  there  are  some  decisions  of  the  Court,  inconsistent 
with  the  idea,  that  a  mortgage  dec  d  is  not  a  conveyance. 
Behn  4*  Foster  vs.  Phillips^  18  Ga.  4GG  ;  Knowlcs  r.y.  fMW- 
tony  Id.  476.  And  in  my  individual  opinion,  a  mortgage  is 
a  conveyance.     See  my  opinion  in  Elfe  vs.  Cole^  supra. 

Conceding,  then,  for  the  sake  of  the  argument,  that  a  mort- 
gage is  a  conveyance,  is  it  a  conveyance  "in  trust  ?"  And 
the  answer  must  be  in  the  negative.  The  estaio  created  by 
a  deed  of  mortgage,  is  a  condititmal  e5>t;itn  at  law.  The 
mortgagee  hoUls  as  his  ilui  property  morigagpfi,  on  condition 
that  the  debt  is  not  paid.  All  that  equity  has  to  A^^  with  the 
estate,  is  to  relieve  the  mortgagor  against  a  breach  of  the  con- 
dition, by  allowing  him  to  redeem  the  property    after  such 
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breach,  on  payment  of  the  debt.  And  this,  etiiiity  does,  ou 
the  same  principle  on  which  it  relieves  the  dfbior  by  bond 
against  the  ])enahy  of  the  bond.  And  thai  principle  is,  that 
it  wonld  be  unconscie  niiousin  either  case,  to  let  the  creditor 
Iiold  on  to  his  legal  rights,  when  he  is  olio  red  tiie  money  he 
lent  with  interest.  This  is  the  principle.  There  is  no  such 
principle  as  that  tlie  mortgage  deed  conveys  the  property,  to 
the  mortgagee  "  in  tritsr^  for  the  mortgagor,  or  conveys  it, 
otherwise  hi  trust.  No  such  principle  as  that  it  creates  the 
relation  of  trustee,  and  cestui  que  trust  between  the  mortga- 
gee and  mortgagor. 

It  must  follow  then,  that  although  it  may  be  true,  that  a 
mortgage  is  a  conveyance — an  "assignment" — it  cannot  be 
true,  that  it  is  a  conveyance,  or  an  assignment,  "  in  trust." 
And,  therefore,  it  follows,  that  a  mortgage  deed,  even  if  an 
assignment,  cannot  be  within  the  provisions  of  the  Act  of 
IS  18,  aforesaid. 

It  was  argned  that  a  part  of  the  debts  provided  for  by  the 
mortgage  stood  upon  a  different  fooling,  from  the  rest,  the 
part  not  enumerated,  but  as  to  which  it  was  stipulated  that 
they  might  be  paid  by  Sparks,  the  mortgagee,  when  pointed 
out  to  him  by  Breazeal,  and  on  Breazeal's  request.  It  was 
argued,  that  these  might  be  debts  of  a  creation  indefinitely 
subsequent  to  the  mortgage.  Bnt  we  think  that  that  was 
not  the  intention.  We  think,  that  the  intention  was,  merely, 
to  provide  for  some  existing  debts  which,  the  parlies  could 
not  remember,  at  the  moment,  or,  as  to  which,  they  were  un- 
decided about  putting  them  in  the  mortgage. 

Even,  however,  if  these  were  intended  to  be  debts  of  fu- 
ture creation,  that  fact  would  not  prevent  the  instrument  from 
being,  a  mortiruirc  deed,  and,  if  it  was  a  mortgage  deed,  it 
was  not,  as  we  have  seetj.  within  the  Act  of  IS  18.  And  the 
sole  qnesiion  in  the  case  is?,  whether  the  instrument  was 
within  the  provisions  of  that  Act. 

Judgment  affirmed. 
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The  Fa iiME us    and    E\n'ANc;i:   I3ank,  pl.-iintilf  in  error,  vs. 
Ri'm:,  Patti'.n  &  Co.,  dnfcMiJaiils  in  error. 

— TV  •:i.!.r.M"it  ill  ii't..  '.I:  ■•:!,  '.vill  lio  oiij 'in"-'!,  ji"  i!m*  (li'Ti-ii'Iunl  }i:(l  a  ;j"-.)0(l  il#»- 
k-fi'-'o  ti>  tin;  sii;!.  Miw!  Ij."-  r.jilur*'  t">  i:ia!;tj  tlu*  <!<-f';'iir(»,  wij-*  ov,  i;ivr,  not  tt)  nny 
iUuIl  or  nc^li;.'j::^-'^ '):i  ii:>  part,  liiit,  totiiu  I'lull  uf  llic  {ilaiiitiir. 

In   E<iaity,  in    Mnsco^po   Snporior   Court.     Dt^ciiion  by 
Judge  WoiuiiLL,  at  May  Term,  1N.5S. 

This  was  a  Inll  filed  by  the  Farmers  and  Exchange  Bank 
of  Charleston,  South  Carolina,  against  Ruse,  Patten  &  Co.,  of 
Cohimbns,  Ga.  The  bill  states  that  on  the  24th  March,  1857, 
defendants  sued  out  an  attachment  against  complainant,  re- 
turnable to  May  Term,  1857,  of  the  Superior  Court  of  Miis- 
cogee  county,  fur  a  debt  amounting  to  §2,050,  besides  inter- 
est, which  they  alleged  complainant  owed  them,  but  which 
the  bill  avers  to  be  wholly  pretensive  and  unfounded.  That 
on  the  25th  March,  1857,  the  day  after  said  attachment  is- 
sued, the  same  was  levied  upon  a  desk,  journal,  bill-book 
and  sign,  as  the  the  property  of  complainant.  That  the 
Mechanics  Bank,  of  the  city  of  Augusta,  was  served  with 
garnishment  on  the  20th  March,  and  on  the  19th  day  of  De- 
cember, during  the  regular  Term  of  Muscogee  Superior  Court, 
judgment  was  entered  up  in  said  attachmeut  cause  against 
complainant,  for  52,050,  besides  interest  and  cost. 

The  bill  further  states,  that  said  attachment  was  sued  out, 
and  the  judgment  aforesaid  procured  without  complainant^s 
having  any  notice  or  knowledge  thereof,  and  that  the  same 
is  a  great  surprise,  and  operates  most  oppressively  and  un- 
justly upon  complainant.  That  the  first  intimation  that  com- 
plainant had  of  the  p?nd.3ucy  of  said  suit,  was  by  letter  from 
Milo  Hatch,  Cashier  of  the  said  Mechanics  Banks,  dated  2d 
December,  1857,  in  which  he  informed  complainant  that  his 
bank  had  been  garnisheed  on  the  26th  of  the  March  preced- 
ing, and  that  by  the  advice  of  their  attorney,  he  should,  on 
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that  day,  (2(1  Dec,  IS57,)  make  answer  that  at  tlio  time  of 
the  service  of  the  summons  of  2:arnishmeut,  his  bank  had  in 
hand  belong  to  said  complainant  upwards  of  §3,000.  That 
soon  thereafter  complainant  employed  an  attorney  iu  Colum- 
bus, Georgia,  to  appear  and  defend  said  suit.  That  the  at- 
torney upon  an  examination,  found  that  judgment  Iiad  been  ob- 
tained as  before  st:ited  against  complainant,  and  the  Court 
had  adjourned. 

The  bill  further  States  that  complainant  has  a  good  and  val- 
id defence  to  said  suit;  that  the  debt  upon  whicli  said  attach- 
ment issued  and  judgment  obtained  is  unfounded,  and  has  no 
existence;  that  complainant  does  not  owe  Ruse,  Patten  &  Co. 
anything.  That  said  judgment  is  utterly  without  considera- 
tion, audits  enforcement  under  the  circumstances,  would  be 
unconscientious  and  contrary  to  equity  and  good  conscience. 

The  bill  further  states,  that  by  reference  to  plaintill's  dec- 
laration in  atta<;hment,  it  appears  that  the  demand  consists  of 
a  chock  drawn  by  one  Edward  T.  Taylor  on  complainant,  at 
its  pretended  agency  in  the  city  of  Columbus,  Georgia,  in  fa- 
vor of  Ruse,  Patten  &.  Co.,  forS2,OoO,  dated  26th  September. 
185G,  and  by  said  Taylor  marked  across  its  face,  "good  for- 
ty-five days  after  date,"  and  signed  by  said  Taylor  as  agent 
ol  complainant;  that  at  the  time  said  check  was  thus  accept- 
ed, Taylor  was  not  agent  of  complainant,  and  had  no  author- 
ity to  accept  said  check,  or  to  do  or  transact  any  manner  of 
business  for,  and  on  account  of  complainant,  and  which 
would  have  been  proven  on  the  trial  of  the  attachment,  if  no- 
tice of  said  suit  had  reached  com])lainant  in  time  to  have 
made  defence. 

The  bill  prayed,  that  all  further  proceedings  on  said  judg- 
ment be  enjoined  :  that  the  same  be  S(*t  aside,  and  that  com- 
plainant be  allowed  to  appearand  defend  said  suit,  and  that 
anothei  and  new  nial  be  granted. 

The  injunction  issued  by  order  of  the  Judge  at  chambers. 

The  bill  was  amended  at  May  Term,  18oS,  staling  that  de- 
fendant obtained  from  Taylor  said  check  and  acceptance,  as 
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collateral  security,  to  indomiiify  them  against  llu^r  iiabilily  as 
acceptors  of  a  draft  for  §2,000,  drawn  by  Williams  &.  Co.,  of 
Alabama,  upon  Kiisc,  Patten  &:  Co.,  payable  forty-fivc  days 
after  date,  to  the  order  of  said  Williams  &:  Co.,  and  by  them 
endorsed  in  blank,  and  presented  by  Taylor  for  acceptance, 
and  which  they  refused  to  do  until  Taylor  gave  tUem  the 
check  sued  on.  The  draft  of  Williams  &  Co.  was  dated  2Gth 
September,  1S56,  the  same  day  that  the  check  bears  date^ 
and  complainant  states  that  Taylor  had  no  authority  to  make 
such  au  arrangement  as  agent  of  complainant ;  that  it  was 
drawn  for,  and  on  his  individual  account,  and  to  subserve  his 
own  interest  and  that  of  Ruse,  Patten  &  Co. 

The  bill  farther  states,  that  said  draft  purporting  to  be 
drawn  by  Williams  &  Co.,  was  forged  by  Taylor;  that  it 
was  afterwards  paid  by  Ruse,  Patten  &  Co.,  after  said  forgery- 
was  known.  That  Ruse,  Patten  &  Co.,  arc  now  insolvent,  and 
suit  is  pending  in  Alabama  against  Williams  &.  Co.,  on  said 
draft,  who  are  defending  the  same  on  the  ground  that  it  is 
not  their  bill,  but  is  a  forgery,  and  that  said  suit  in  Alabama 
is  pending  for  the  bmiefit  of  the  Marine  Bank  of  Georgia,  to 
whom  said  draft  has  been  transferred. 

This  bill  and  amendod  bill  defendants  answered,  admittiniz 
the  statements  as  to  the  sueing  out  the  attach mrnt,  and  recovery 
of  judgment  against  complainant  as  contained  in  the  bill,  and 
setting  out  the  circumstances,  under  which  said  check  was 
obtained,  similar  to  those  set  out  in  the  amended  bill.  They 
deny  that  they  knew  that  Taylor  was  not  the  agcuit  of  com- 
plainant, and  as  such  authorized  to  accept  or  make  the  check 
as  he  did  ;  they  allege  that  he  had  been  fur  some  time  before 
the  duly  authorized  and  recognized  agent  of  comi)lainant  in 
the  city  of  Columbus,  and  if  such  agency  had  been  with- 
drawn or  discontinued,  they  had  wo  knowledge  of  that  fact, 
and  no  notice  thereof  hail  beun  given  to  them,  or  to  the  pub- 
lic. 

They  aver  that  complainants  had  h-gal  Jiotice  of  the  pro- 
ceedings in  attachment;  that  it  had  sueh  notice,  and  ail  the 


;}»4  SUI^UKMK  COTRT  OF  Gl^OaCIA. 

iioti(N'  proviJ.t']  rniJ  r-  "i»:i;''l  l»y  law  i:L  .>:.^ch  f.-a^es,  and  lli^^ 
tlifir  j'l  ijiiiT'iit  v/asiiiiiy  a::-!  l''::ai!y  obtaij:?J  wirhout  frar^ *^' 
and  \'V  (lii<^  r)roC'V<s  «)t"  l-.iw.  "lUry  dciiv  tiiat  coniplainf* '-*  ^ 
l:a:s  a^'.-.-d  aii.l  1^'lmI  di'ivij.-^*  to  tlitir  a.'ii.m  hy  a:tac!imei'»  ^^ 
aiidiivt'r  iliat  said  •.•i"v'I:  was  n^t^.'ived  iVj  m  Taylor  honaf\cf^9 
and  uu  ti)  d<  xvawA  «'r  iijJMr..^  rMi-iMlainr.nt. 

Tli'"y  admit  \\\\\  siip-i;  \\v^.  briii^in^T  "f  tlio  ?nit  by  attar  I'"" 
ment,  tiiat  thoy  Ii;sv."  i}-M:wiih3  i:ii::*ii  f  njparrassecl  in  their  p*^*" 
cuniarv  aliair?,  ai:!l  t!;at  .'-^aid  riaini  li:is  h^u-n  iransferrcd  C  *-"* 
the  Marino  P»an:A.  'i'luv  deny  tliat  tijov  Iiad  iuiv  notice 
know]''d^«  that  llio  draft  acci^plcd  and  paid  by  tliom  u 
forged.  orbplifV(?d  to  bo  bo  at  the  tinin  it  v.-r.s  pail  by  tlicir 
but  a(hnit  that  Williams  &.  Co.  arc  dell-ndin?  t!ie  actio 
a::ainst  tliom  in  Alabama,  on  that  Lnoi-nd. 

Upon  iioarinu;  the  bill  and  amend monis  and  the  answe 
thereto,  the  Court  dissolved  the  injunction  noon  the  grounds^ 
that  there   was  no  erjnity  in  the  bill,  and  if  there  was,  thati " 
iiad  been  sworn  olf  l>v  the  answers. 

To  which  decision  coujis-.d  for  complainant  except. 

Martin  &  Maktin;  and  Dknton,  for  plainiiiT  in  error. 
Dovoierty;  and  Coomi :  and  I\Iu<i>,  ro;2/>7/. 
/?y  the.  Court. — 13i:nmn(;,  J.  deliverinir  the  opinion. 

Was  the  judgment  dis.^lvin^Mhe  injunction,  ri^ht.- 

Tiiat  judLMnent  was  j)nt  on  two  trronnds — one,  that  there 
never  v/as  a!iv  cqniiv  in  the  bill ;  tlio  other,  that  if  there  ever 
was,  it  had  bnen  sworn  olf  bv  the  answers.  Were  these 
crounds  suliiciont  ? 

First,  as  to  the  first  iironnd.  Is  it  true,  that  lliere  never  was 
anv  PMiiiiv  in  the  bill  ? 

The  billseelrs  t«i  Irivi'  a  i'ldirment  enioinrJ — a  ind<rmentia 
favor  of  the  defendants,  a?.;ainst  the  c«>mplainant.  Being  a  bill 
of  that  kind,  it  had  e(|uity  in  it,  if  its  statements  showed  two 
things — first,  that   the   complainant  had  had  a  good  defence 
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to  iho  priioii  at  luw  ;  soc*;ii(JIy,  and,  that,  ilio  failure  to  nuike 
that  delViice  ih«.'r:%  \vasl)wi:]L^  not  in  any  iH'2lii;<'iicc  or  fiiulh 
ill  the  coiiiplaiiianr,  but  tofaMli  in  {•m  def<»iiflaiiis,  or  their  at- 
torn e  v. 

The  statr-monts  in  the  hill,  it  is  cl<*ar,  shmved  the  first  of 
these  two  thih-L:^  Thoy  showiM],  ijiat  Taylor  had  no  author- 
£ly  from  the  Coniplaiiiant,  to  certify  or  arcopt,  as  com[)lain- 
stnt's  agent,  tlie  cht'ck  on  wIiicFi,  the  action  at  law  was found- 
^. 

And  those  statements,  taken  in  connecUon  with  the  Cash- 
ier's aflidayit  filed  with  the  bili,  showed,  as  we  think,  the 
second  of  the  two  ihin2:s. 

They  showed,  that  the  judgment  was#dalcd  the   19th  of 
December,  1S57,  being  a  judgment  rendered  by  the  Superior 
Courtof  Muscogee  county — that  it  was  a  judgment  in  attach* 
ment — tliat  the  attachment  was  served  in  Muscogee  county 
and,  also,  in  Richmond  county — in  Muscogee  on  the  25th  of 
March,  1857,  by  a  levy  on  a  desk,  a  journal,  a  bill-book,  and 
a  sign — in  Richmond,  on  the  26th  of  Marcli,  1S57,  by  a  sum- 
mons of  garnishment,  delivered  to  the  Mechanics   Bank  of 
Augusta — that   the  complainant  never  lieard  of  the  attach- 
ment, until  the  3d  of  December,  1857,  sixteen  days  before  the 
date  of  the  judgment — that, on  that  day,  the  complainant's 
Cashier,  Breese,  received  a  letter  from  f hitch,  the  Casliier  of 
the   Mechanics  Bank   of  Augusta    informing  hini,  that  that 
bank,  had  been  served  with  a  summons  of  garnishment,  in 
"Ruse,  Patten  &:  Co., vs.  Farmers  and  E.  Bank  So.  Ca."  and 
that  said  bank  was,  on  that  day,  going   to  answer  through 
him  that  it  owed  complainant  '*  {[>3,000  and  upwards." 

That,  on  the  snmo  d  iv,  Breese  replied  to  this,  saying,  that 
the  informnfiKi  was**  all  news''  to  him — that,  on  the  4th, 
Hatch  replied  to  this  as  follows; 

"  I  understand  from  the  i)laintiir's  attorney,  here,  George 
T.  Barnes,  that  ihey  expected  to  obtain  a  judgment  against 
yon,  in  Columbus,  of  something  over  g2,000" — that  on  the 
5th  Breese   replied  to  this,  requesting   Hatch  "  to  ascertain, 


396  SUPREME  COURT  OF  GEORGIA. 


Fanners  and  l^xchange  Hank  vs.  Ruse.  Fallen  3c  To. 


when  the  suit  was  brought,"  "with  any  further  information 
which"  he  could  "  obtain" — that  on  the  Clh,  Hatch  rnpHed  to 
this,  saying,  "  we  have  not  been  able  to  seethe  attorney,  to-day, 
— will  do  so  to-morrow  if  possible" — that  on  the  morrow,  the 
8lh,  Hatch  wrote  again,  saying  "  tlie  attorney  here  knows 
nothing  of  the  case.  Ruse,  Patten  &.  Co.  vs.  your  Bank,  only, 
that  the  suit  was  brought  in  Muscogee  county,  and  that  he 
was  requested  to  garnishee  this  bank.  He,  will,  however, 
write  for  information,  and  when  received,  I  will  advise  you" 
— that  Breese  wrote,  to  Hatch,  for  the  promised  information 
several  times,  prior  to  the  16th — that,  on  the  IGth,  Hatch, 
wrote  to  Breese,  saying,  "  Mr.  attorney  Barnes,  has  received 
no  reply  from  his  letter  to  Columbus,  relative  to  the  case  of 
Ruse,  Patten  &  Co.  He  thinks,  you  had  better  write  to  a  law- 
yer in  Columbus,  at  once,  to  look  into  the  matter."  This  was 
but  three  days  before  the  day  of  the  judgment,  the  I9th,and 
the  letter,  it  is  probable  was  not  received  by  Breese  until 
the  next  day — two  days  before  the  judgment.  Soon  after- 
wards, Breese,  taking  the  advice  of  Barnes,  the  attorney  of 
Ruse,  Patten  &  Co.,  did  employ  "a  lawyer  in  Columbus," 
but  it  was  too  late;  the  judgment  had,  then,  been  rendered. 

These  facts  are  shown  bv  the  bill.  Thcro  arc  some  others 
which  the  law  Vv^ill  assume; — namely,  that  a  copy  of  the  at-  - 
tachment,  with  the  alTidavit  and  bond,  was  transmitted  to  ^ 
Richmond  county,  and  was  on  file  in  the  Superior  Court.  : 
there,  at  the  time  when  Mr.  Barnes,  the  attorney  for  Ruse,  r 
Patten  &  Co.,  v/as  applied  to  by  Mr.  Hatch,  for  inforniatiouci- 
about  the  suit;  and,  that  this  was  known  to  Mr.  Barneses 
SecUons  47,  4S  of  the  Al tachment  Ad  of  IS 56. 

Now  these  papers  contained  all  the  information  the  coimc 
plainant  needed  ;  their  existence  v/as  known  to  Mr.  Barne^t 
and  they  were  within  eas)-  reach  ot  him. 

Those  things  bc^ino:  so,  hv  whilst*  (nvAi  was  it,  that  the  conrr^ 
plainant  dul  not  receive  inlonnaiion  ul  iliesiiii,  time  enoug "" 
to  enable    him,  to  put  in  his  defence  to  it?     By  his  fauh  ^s^ 
hy  the  fault  of  the   delbndanls  or    tiicir   atiorney  ?     Bytlxf 
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fault  of  the  defendant's  or  their   attorney,  we   think.     The 
suit    being  by   attachment,   did    not    of  itself  make   itself 
known  to    the    complainant.       Certainly,    it    was    owing 
to  no  fault  in  the  complainant,  that  the  complainant  did  not 
hear  of  the  suit,  until  the  3d  of  December,  sixteen  days  be- 
fore  the  judgment  was  rendered.     And  the  complainant's 
conduct  consequent  on  the  news  of  the  suit,  was  equally  free 
from  fault.     The  complainant  instantly  set  about  acquiring 
the  information  necessary  to  enable  it,  to  act  on  the  defen- 
sive.    It  caused  inquiry  about  the  suit,  to  be  made  of  the  de- 
fendants attorney,  in  the  suit;  it  obtained  a  promise   from 
him,    to    procure    and    furnish    the    desired   information ; 
it  relied  on  this  promise,  eight  days — not  an  unreasonable 
time — and,  surely,  it  had  the  right  to  rely  on  a   promise  of 
the  defendant's  own  attorney.     At  the  end  of  the  eight  days, 
the  attorney  let  it  be  known,  that  he  had  failed  to  procure  the 
information.     This  was  within  two  or  three  days  of  the  judg- 
ment, when  it  was  too  late,  to  do  any  thing.  The  failure,  then 
to  put  in  the  defence;  was  not  owing  to  any  fault  in  the  com- 
plainant    It  was  owitjg,  as  we  think,  to   fault  in  the  attor- 
ney of  the  defendants,  or  fault  in  themselves.     Why  did  he 
say,  he  should  have  to  write  to  Columbus  for  information, 
when  he  might  have  referred  the  applicant  for  the  information, 
to  the  papers  of  file  in  the  Clerk's  office  in  Richmond  ?  Why, 
as  he  did  write  to  Columbus  for  information,  did  the  defend- 
ants there,  not  remit  it  to  him  ?     The  time  for  judgment  in 
their  suit,  was  near  at  hand — the  Court  being  in  session.  Did 
they  dread  a  defence  to  ihcir  suit,  and  withhold  the  informa- 
tion lest  it  might  be  the  means  of  bringing  about  a  defence  to 
the  suit  ?     We  think  that  there  was  fault  here,  either  wilful 
or  negligent. 

Our  conclusion  then  is,  that  the  statements  in  the  bill,  do 
show;  first,  that  the  complainant, did  have  a  defence  to  the 
suit  at  law ;  2ndly,  that,  those  statements,  taken  in  connec- 
tion with  facts  of  which,  the  Court  itself  takes  notice,  do 
also  show,  that  the  failure  of  the  complainant,  to  put  in  this 
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encc,  was  owiiii:,  not  to  any  fault  in  the  complainant, 
fault  in  the  deiondan^s,  or  fauh  in  their  attorney.     Coi 
lently,  we  think  that  there  was  equity  in  the  bill. 
The  next  question  is,  was   this  equity  sworn   off,  by  f 
.nswers?     We  on*  not  prepared  to  say,  that  it  was.    On  fi 
»reat  question — the  authority  of  Taylor,  to  certify  oracce] 
the  check,  ihe   answer   scorns  to  make  this  case:  viz,  thi 
Taylor  was  at  one  time  the  agent  for  the  complainant,  and 
his  autliority  had  ever  been  withdrawn,  they  did  not  knov( 
it;  and  further,  that  he  was  still  held  out  to  the  world,! 
agent,  at  the  time  he  certified  or  accepted  the  check.     Buiv 
are   not  sati^fied,  that  this  answer  ought  to  dissolve  the i 
junction,  for  1st,  the  fact,  if  it  was  a  fact,  that  Taylor  wassi 
held  out  as  agent,  seems   to  be  new  matter  rather  in  ava 
anceof,  than  in  response  to,  the  bill;  and  2ndly,  we  think 
question  for  the  jury,  whetlier,  under  the  facts  even  assta 
in  the  answer,  the   defendants  ought  not  to  have  been  p 
sumed  to  know  that  Taylor  acting  as  he  did,  was  exceed 
his  authoritv. 

The  defendants  are  insolvent.     It  is  better,  we  think, 
the  injunction  be  held  up,  until  atrial. 

Consequently,  our  conclusion  is  that  the  Court,  below 
in  dissolving  the  injunction. 

Judgment  reve 


Bedford  S.  Worrill,  et  al.,  executors,  plaintiffs  in 
Henry  L.  Taylor,  administrators,  defendant  f 

Will.  Taylor  pave  to  Philip  F.  !?opp,  a  receipt  in  ihe  following 
ccived  of  Philip  V.  Supp,  adiiiini>trjitor  of  Mil!edj:e  Sapp, 
following  proniisfcory  notes  lor  colletliun, "  (s-iaiing  ll:cni) — * 
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ledpe  S'i\yp.  or  !)e:Jrer.  The  cxiiciilor.H  of  Philip  /•'.  ^a;i|>  Mird  ihe  adrniui^- 
irator  Gt"  Tiiylur,  oa  lliix  ro.reipt.  There  was  evi«it'nce  MMlioicnl  lo  aiilbor- 
ize  the  jury  i<»  cniu-lmlc.  that  iMs  roniract  of  coliedion.  was  niaile  \viil» 
Philip  F.  Sapp  111  iiis  i\it/n'ii/'(i-/.  and  //<».'  i//  //m  ojhc-al  charnt'ler.  The  Courl 
g'ranted  a  noiiMiit.     lU  d,  that  the  Court  ouglii  not  to  have  dv>ne  m>. 

Assumpsit,  in  Randolph  Snpcrior  Court.  Decision  by 
Judge  KiDDoo,  at  November  Term,  1858. 

This  was  an  aetion  of  assumpsit,  by  William  West  and 
Bedford  S.  Worrill,  executors  of  Philip  F.  Sapp,  deceased, 
against  Henry  L.  Taylor,  administrator  r/e  bonis  nonof  Wil- 
liam Taylor,  deceased,  upon  a  receipt  given  by  William  Tay- 
lor in  his  life,  who  was  an  attorney  at  law,  for  certain  notes 
received  by  him  for  collection,  from  the  testator,  Philip  F» 
Sapp.     The  receipt  was  as  follows: 

"Received  from  Philip  F.  Sapp,  administrator  of  Milledge 
Sapp,  deceased,  the  followini^  promissory  notes,  for  collection,'' 
(here  the  notes  are  described,  amounting  in  all,  to  over 
Cl,300).  "  All  the  above  and  foregoing  notes  made  payable 
to  Milledge  Sapp,  or  bearer,  March  15th,  1848. 

(Signed)  WILLIAM  TAYLOR, 

Attorney  at  law." 

There  were  two  counts  in  plaintiff's  declaration — one  that 
Taylor  received  said  notes,  as  an  attorney  at  law,  to  be  col- 
lected, in  consideration  of  a  certain  fee  or  reward  to  be  paid 
to  him  ;  that  he  had  collected  the  same,  and  had  failed  to 
pay  over  the  same.  The  other  count  was,  that  Taylor  had 
failed    to  collect  said  notes, as  he  had  undertaken  to  do,    &c. 

Defendant  pleaded  the  general  issue,  the  statute  of  limita- 
tions, plene  adminislravil,  and  set  otf. 

Upon  the  trial,  plaintiffs  offered  and  read  in  evidence,  the 
foregoing  receipt. 

Plaintiffs  then  proved  that  their  testator  agreed  to  loan 
William  Taylor  one  thousand  dollars,  of  the  money  to  be 
collected  on  the  notes  mentioned  in  said  receipt;  and  that 
Taylor  had  collected  between  $800  and  111,000,  and  that  all 
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the  notes  were  good,  and  could  have  been  collected  with 
ordinary  diligence.  Philip  F.  Sapp,  the  testator,  died  in 
August,  1852,  and  William  Taylor  died  in  December,  1852J 

Upon  plaintiffs  closing  their  testimony,  counsel  for  defen- 
dant moved  for  a  nonsuit,  on  the  ground  that  the  pleadings 
and  evidence  showed  that  no  right  of  action  was  in  plain- 
tiffs, but  that  the  administrator  de  bonis  non,  of  Milledge 
Sapp,  deceased,  was  alone  entitled  to  bring  suit  upon  the 
demand   or  cause  of  action,  as  set  forth   in  the  declaration. 

Plaintiffs  moved  to  amend  their  declaration,  by  striking 
out  the  word  "as"  wherever  it  occurred  before  the  words 
*^ administrator  of  Milledge  Sapp,  deceased." 

The  Court  refused  the  motion  to  amend  the  declaration, 
and  granted  the  motion  for  a  nonsuit ;  holding,  however, 
that  the  amendment  proposed  by  plaintiffs  would  not  have 
changed  the  opinion  of  the  Couri,  as  to  awarding  the  non- 
suit    To  which  ruling  and  decision,  plaintiffs  excepted. 

B.  S.  WoRRiLL,  for  plaintiff  in  error. 


Barry;  and  Beall,  cc/Tj/ra. 

By  the  Court, — Benninq  J.  delivering  the  opiS 

Ought  the  Court  to  have  granted  the  nonsuit? 

It  is   clear,  that  the  Court  ought  not,  if  the  evidence  was^a^^AS 
such,  that  it  would  have   authorized  the  jury,  to  conclude^,  ^^e, 
(hat  Philip  F.  Sapp,  in  the  contract  between  him  and  VVm.  M^mi. 
Taylor,  for  the  collection  of  the  notes,  acted  in  his  individual  M  -«il, 
and  not  in  his  official  character;  and  if  the  declaration  states  rEi^es 
that  he  so  acted.    What  then  says  the  evidence  ?   The  receip^'^nt 
is  in  such  terms,  that  it  will  bear  either  interpretation.     An^  Mnd 
this  being  so,  Mr.  Beall  admits  it  to  have  been  at  the  optior  ^tdii 
of  the  plaintiffs,   which    interpretation  it    should   receive  — ^R 
But  he  insists  that  they  have  elected  in  their  declaration, 
treat  it  as  a  receipt  made  by  Taylor  to  Sapp,  in  Sapp's  repn 
sentative  or  official  character.    As  to  that  presently. 

Such  is  the  receipt. 
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The  further  evidence  is,  that  at  the  very  time,  probably, 
when  the  receipt  was  given,  it  was  agreed,  between  Taylor 
and  Sapp,  that  Taylor  was  to  have,  as  a  loan,  jSl,000,  of  the 
money  to  be  collected  by  him  on  the  notes. 

This  is  a  fact  which  was  quite  sufficient  to  have  warrant- 
ed the  jury  in  coming  to  the  conclusion,  that  the  con- 
tract of  collection  was  one  in  which,  Sapp  acted  in  his  indi- 
vidual, and  not,  in  his  official,  character. 

Does  the  declaration  correspond,  in  this  respect,  with  the 
evidence  ? 

The  declaration  is  not  consistent,  on  this  point.  Some- 
times it  treats  the  contract  as  having  been  made  with  Sapp 
in  his  representative  character ;  and  sometimes,  as  having 
been  made  with  him,  in  his  individual  character.  The 
plaintiffs  moved  to  amend  it,  so  as  make  it  treat  the  con- 
tract at  all  times,  as  an  individual  contract  And  this  mo- 
tion, we  think,  was  allowable  under  the  Act  of  1854,  to 
amend  pleadings,  and,  should  have  been  granted — that  Act 
will  certainly  authorize  the  correction  of  an  ambiguity. 

If  then  the  declaration  had  been  amended,  the  evidence 
was  such,  that,  in  our  opinion,  it  would  have  authorized  the 
jury  to  find  for  the  plaintifls. 

Consequently,  we  think  that  the  Court  erred  in  granting 
the  nonsuit. 

Judgment  reversed. 

McDonald,  J.  absent,  on  account  of  sickness. 
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William  B.  Phillips,  plaintiff  in    error,  vs.  Patty  Stew- 
art, and  Martha   Stewart,   defendants  in  error. 

[1.]  The   marriage  of  a  feme  solt  defenJaat,  pending  the  action,  is  oo  cau^e 

for  an  abatement  of  the  action. 
(2  ]  The  verdict  mu^t  be  strongly  against  the  evidence,  to  authorise  reversins: 

a  judgment  refusing  a  new  trial  asked  for  on  the  ground,  that  the  verdict 

was  against  the  evidence. 

Covenant,   tried  before    Judge   Lamah.      Bibb   Superior 
Court,  May  Term,  1858. 

This  was  an  action  of  covenant,  brought  by  the  plaintiff 
in  error,  against  the  defendants  in  error,  for  breach  of  the 
contract  of  warranty  set  forth  in  the  following  bill  of  sale: 
**Know  all  men  by  these  presents,  that  we,  Patty  Stewart 
and  M.  P.  T.  Stewart,  do  bargain,  sell  and  deliver  unto  W. 
B.  Phillips,  a  certain  negro  girl  named  Nancy,  age  eighteen 
years  old,  for  the  consideration  of  nine  hundred  and  fifty 
dollars,  to  us  in  hand  paid;  the  right  and  title  we  do  war- 
rant and  defend ;  also,  warrant  said  girl  sound  and  healthy, 
both  in  body  and  mind. 

Macon,  March  23d,  1857. 

P.  H.  STEWART,  (seal.) 
MAliTIIA  P.  T.  STEWART,  (seal.) 

Test:  Thos.  Bagby. 

On  the  trial  of  the  case   it  was  proven  that  the  n^ro,  ^ 
Nancy,   died  about  the  20th  of  July,   1857.     Thos.  Betgby 
swore:  that  he  was  present  at  the  sale  of  the  negro,  and  as- 
sisted defendants  to  make  the  sale;  the  negro  was  a  healthy 
looking  woman  at   the  time  of  the  sale,  and  if  perfeclljr"^ 
sound,  was  worth  nine  hundred  and  fifty  dollars.     The  d 
fendant,  Patty  Stewart,  told  Phillips,  at  the  time  of  sale,  tha 
the  negro  had  a  cough,  and  that  she  had  lately  recovere 
from  the  measles. 

F.  Slubbs  swore:  that  two  or  three  daysjafter  the  sale,  h 
saw  a  negro  woman  named  Nancy,    about    eighteen  or 
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nineteen  years  old,  in  East  Macon,  at  the  house  in  which 
plaintiff  kept  negroes  for  sale;  she  was  feeble  and  look- 
ed delicate;  she  had  a  cough;  she  remained  there  eight  or 
ten  days,  and  was  then  sent  to  the  plantation  of  Phillips,  in 
Twiggs  county. 

Mr.  John  Hill  swore  :  that  he  had  boarded  at  Mrs.  Stew- 
art's; knew  the  girl  Nancy;  she  waited  on  the  table,  before 
the  sale:  was  a  remarkably  fine,  healthy  woman  ;  she  had 
had  the  measles,  though  she  had  a  slight  cough  at  the  time 
of  the  sale.  Nine  or  ten  of  the  inmates  of  Mrs.  Stewart's 
honse  had  the  measles,  and  none  died.  Mrs.  Stewart  was 
skillful  as  a  nurse. 

Henry  D.  Fhi/llps  swore:  that  about  the  first  of  April, 
1857y  plaintiff  sent  to  his  plantation,  in  Twiggs  county,  a 
girl  named  Nancy,  about  eighteen  years  old  ;  witness  was 
then  overseer  on  the  place ;  he  put  the  girl  to  sowing  cotton 
seed,  but  she  became  perfectly  exhausted  in  an  hour  or  two; 
witness  went  to  her ;  she  com|>lained  much  of  her  head,  and 
breast  and  breathed  with  much  difficulty ;  her  pulse  was  flut- 
tering, and  her  breast  beat  so  as  to  be  perceptible  to  the  eye; 
she  did  not  work  in  the  field  any  more,  but  stayed  about  the 
house;  had  a  continued  hacking  cough;  breathed  so  loud  as 
to  be  heard  all  over  the  house;  coughed  most  at  night;  ex- 
pectorated a  great  deal  of  mucus ;  witness  received  from 
Phillips  instructions  to  take  good  care  of  her,  and  not  to  put 
her  to  hard  work  until  she  got  well,  but  to  take  good  care  of 
her;  she  was  well  cared  for  until  witness  left  the  place  (on 
the  14th  of  June,  1S57);  but  kept  getting  worse  all  the  time. 

John  S.  Williams^  who  commenced  overseeing  for  plain- 
tiff the  lllh  of  June.  1857,  corroborated  the  foregoing  state- 
ment as  to  Nancy's  condition  at  that  time;  she  never  was 
able  to  do  any  work  after  witness  went  on  the  plantation ; 
sometimes  she  would  set  the  table,  and  sweep  up  the  house, 
but  she  soon  became  unable  to  do  that;  she  expectorated  a 
great  deal  of  mucus,  and  sometimes  coughed  up  blood;  she 
was  complaining  all  the  time;  witness  called  Dr.  Rice  in  to 
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see  her,   but  he  afforded  her  no  relief;  witness  took  good  care 
of  her ;  she  left  the  place  about  the  1st  July,  1857. 

Dr.  Hammond  testified;  that  he  was  called  in  to  see  Nan- 
cy, eight  or  ten  days  before  she  died;  made  a  post-mortem 
examination  of  her;  the  right  lung  was  hepatized,  and  the 
left  inflamed ;  was  of  the  opinion  she  died  of  disease  of  the 
lungs,  resulting  from   an  attack  of  measles,  and   that  she 
must  have  been   affected  by  the  disease  some  three  or  four 
months  before  her  death.     The  condition  of  the  lungs  may 
have  been  produced  in  a  shorter  time.     The   left  lung  had 
an  adhesion  that  is  usually  the  result  of  inflammation  aris- 
ing from  exposure,  or  cold.    Measles  have,  generally,  some  - 
cough,  and  when   attended  to,  are  generally  within  the  con-             — 
trolof  medical  treatment.     Witness  heard  the  foregoingtes-            — 
limony,  and  thinks  the   girl  ought  to  have  received  medical           _II 
treatment  before  she  got  it ;  plaintiff  consulted  witness  about          :rt 
her,  sometime  before  witness  saw  her;  told  plaintiff  she  was         ^x& 
dangerous,  and  ought  to  be   brought  up  to  Macon  to  be  at-        — ^^- 
tendedto;  saw  the  girl  first,  eight  or  ten  days   before  her      -x-r 
death  ;  if  she  had  the  symptoms  of  breathing  described  by      "^^y 
the  overseer,  Phillips,  thinks  the  case  had  then  progressed  so         ^zd 
far  as  to  be  incurable.     If  the  girl,  when  healthy  and  strong,      ^"S, 
in  appearance,  as  described  by  Hill,  had   received  proper  "ar^r 
medical  treatment,  thinks  she  might  have  recovered;  death ^jcr^jli 
from  measles  or  their  effects  being  rare.     The  best  of  treat — :^-t- 
ment,  however,  sometimes  fails  in  such  cases. 

Here  the  testimony  closed,  and  the  jury  found  a  verdicrn>.ct 
for  the  defendants. 

One  of  the  defendnats,  Martha  P.  T.  Stewart,  was  married^  ^^sed 
pending  the  suit.     The    marriage  was  never  suggested  oc^    oi 
record,  nor   was   her  husband  made   a  party  to  the  sui  M.  -liL 
Neither  plaintiff,  nor  his  counsel,  knew  of  the  marriage  ^"S^n 
until  after  the  rendition  of  the  verdict 

Plaintiff  moved  for  a  new  trial. 

1st  Because  the  verdict  was  contrary  to  law,  and  contr? 
ry  to  evidence. 
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2d.  Because  the  aforesaid  marriage  was  never  suggested 
of  record,  nor  the  husband,  II.  S.  Groves,  made  a  party  to 
the  suit. 

The  Court  below  refused  to  grant  the  new  trial,  and  plain- 
liflf  excepted. 

Stubbs  &  Hill,  for  plaintiff  in  error. 

Lanier  &  Anderson  ;   Lochrane  &  Lamar,  contra^ 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Ought  this  Court  to  disturb  the  judgment  of  the  Court  be- 
low, overruling  the  motion  for  a  new  trial  ? 

[1.]  The  first  ground  of  that  motion,  was,  that  one  of  the 
defendants,  a  feme  sole  at  the  commencement  of  the  suit, 
married  before  the  trial,  and  that  this  fact  was  at  the  trial 
unknown  to  the  plaintiff.  But  such  a  fact,  is  not  even  a 
ground  for  a  plea  in  abatement.  1  Saiind.  Pie.  and  Ev.  7; 
King  vs.  Jones,  2    Lord  Ray.  1 525, 

[2,]  The  second  ground  was,  that  the  verdict  was  contra- 
ry to  law  and  evidence. 

We  think,  that  there  was  evidence  sufficient  to  support 
the  verdict.  The  evidence  made  it  doubtful,  whether  the 
death  of  the  slave  was  not  owing  to  the  negligence  of  the 
purchaser  in  not  supplying  seasonable  medical  aid  (o  the 
slave;  and  also  made  it  doubtful,  whelhar,  the  disease  was 
not  open  and  notorious — whether,  indeed,  it  was  not  actual- 
ly pointed  out  to  the  purchaser  at  the   time  of  his  purchase. 

Judgment  affirmed. 
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Alexander  Martin,  plaintiff  in  error,  vs.  Matiiew  E.  Wil- 
liams, defendant  in  error. 

a.  sold  a  tract  of  laud  to  B.,  iu  April,  1S31 ;  the  deed  was  recorded  in  1S40.  A» 
sold  the  same  land  to  C.  in  July,  lb3l ;  this  second  deed  was  recorded  in  1S36. 

lleld.  That  the  lirst  conveyance  would  hold,  neither  haviug^  beea  recorded 
within  time. 

Complaint,  in  Terrell  Superior  Court.     Tried  before  Judge 
KiDDOo,  at  September  Term,  185S. 

This  was  an  action  of  complaint  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,   for  lot  of  land  num-  — .« 

ber  244,  in  the  third  district  of  originally  Lee,  but  now  Ter-         — t- 
rell  county. 

Plaintiff  introduced  in  evidence,  a  grant  from  the  State  of  "i'ol 
Georgia  to  one  Faulkner,  to  the  aforesaid  lot  of  land,  and  "ial-  —  II- 
so  several  deeds,  forming  a  complete  chain  of  title,  begin-  — -M- 
ning  with  the  State,  and  ending  with  himself. 

Among  the  deeds  so  introduced  by  plaintiff,  was  one  from  .cxan 
Reuben  Hill  to  John  Rawls,  conveying  the  land  iD  dispute,  «^^^ 
dated  "  lyth  July,  1834,"  and  duly  recorded  "  the  5th  day  of  "iosf 
May,  1836/' 

Defendant  then   introduced  in  evidence,  a  deed  from  the      ^^-e 
said   Reuben   Hill  to  one   Daniel    Mahoney,  dated  "  3d  of  "^  ^Df 
April,  1834,"  and  recorded  "  the  28th  day  of  May,  1840/*  and  iE>  id 
a  complete  chain  of  title  from  Mahoney  to  defendant. 

Here  the  testimony  closed. 

The  Court  charged  the  jury,  that   if  the  foregoing  state — 
ment  of  facts  was  true,  they  must  find  for  defendant.  Where- 
upon, plaintiff  excepted. 

Strozier  ;  Vason  &  Davis,  for  plaintiff  in  error. 

McCay  &  Hawkins,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  question  in  this  case  is  this  :      A.  makes  a  deed  to  ^ 
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tract  of  land  to  B.,  in  April,  1834,  which  is  recorded  in  184t. 
In  July,  1834,  A.  sells  the  same  land  to  C,  who  records  his 
deed  in  1836.     Which  vendee  will  hold  the  land  ? 

The  Act  of  1837  declares,  that  where  the  same  person  con- 
veys the  same  land  to  different  persons,  if  both  deeds  are  re- 
corded in  time,  or  neither,  that  the  oldest  deed  shall  be  pre- 
ferred. But  that  Act  applies,  in  terms,  only  to  deeds  there- 
after to  be  made.  Was  the  law  different  before  1837?  We 
luther  think  not. 

It  is  insisted,  that  under  the  Act  of  1785,  in  deeds  of  bar- 
gain and  sale,  enrollment  lakes  place  of  feoffment  with  livery 
of  seizin.     And  that  consequently,  the  youngest  deed  being 
first  recorded,  is  entitled  to  priority.     In  other  words,  that 
registration  consummates  the  conveyance. 

But  by  examining  that  Act,  it  will  be  found  that  deeds  of 
bai^ain  and  sale  would  only  be  good  under  that  Act,  provi- 
ded they  were  recorded  within  twelvemonths.  Here,  two 
years  elapsed  between  the  execution  and  registration  of  the 
juniordeed.  This  argument,  therefore,  cannot  save  it,  admit- 
ting it  to  be  sound. 

The  Act  of  1837  is  founded  in  justice.  The  oldest  vendee, 
in  this  case,  took  his  deed  three  months  before  the  second  ; 
and  more  than  two  years  before  the  second  deed  was  record- 
ed. What  good,  by  way  of  notice,  is  this  registration  to 
effect?  The  second  vendee  having  bought  within  the  twelve 
months  allowed  to  the  elder  to  record  his  deed,  he  is  not  pre- 
judiced by  ihe  failure  of  the  first  purchaser  to  record  in  time. 
Had  he  bought  after  the  expiration  of  the  year,  without  no- 
tice, instead  of  within  three  months  from  the  date  of  the  first 
sale,  the  equities  would  have  been  very  different. 

Judgment  affirmed. 

McDonald  J*,  absent. 
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Jeremiah  Rhame^  plaintiff  in  error,  vs.  Isaac  E.  Bowek^     de- 
fendant in  error. 

The  note  on  which,  an  action  was  foundeil,  reiVrred  to  a  bond  as  hatring  "?_-eea 
given  by  the  pluiutiJT,  llic  payee  of  the  note,  to  the  defendant,  the  niak^v  ot 
the  note.    The  plainlifFreud  this  note  in  evidence.     A  bond  was  then  clm  iTer- 

ed  in  evidence,  by  the  defendant,  as  the  l)ond  referred  to  by  the  note the 

defendant  iusistinj^,  that  no  further  pn)ul'  of  the  execution  of  the  bond,  "va* 
necessary.  The  note  and  bond  agreed  in  ninny  particulars,  and  in  none, 
dill'ered. 

Heldf  That  the  bond  was  admissible  without  farther  proof. 

Complaint,  in  Baker  Superior  Court     Tried  before  Jadge 
Allen,  at  May  Term,  1858. 

This  was  an  action  by  Jeremiah  Rhame  against  Isaac       ^' 
Bower,  on  the  following  note,  viz: 

S300.     On  the  first  day  of  January  next,  I  promise  to 
Jeremiah  Rhame,  three  hundred  dollars,  Tor  one  stock  of  c    '^^T-^ 
tie,  for  which  the  said  Rhame  has  this  day  given  me  a  ' 
of  sale.     7th  May,  1853. 

(Signed)  I.  E.  BOWER. 

Endorsed  with  the  followinir  credits:    "March  20th,  185 
$200  00  pd.     July5lh,  1855,  §44   13  pd.'' 


1^5 


The  defendant  pleaded,  1st.  The  general  issue.     2d.  Pa^ 
ment.     3cl.  Failure  of  consideration,  in   this,  that  plaintii^ 
failed  to  deliver  to  defendant  the  stock  of  cattle  meutione^^  ^^^ 
in  said  note,  but  only  delivered  a  part  thereof,  and  failed  an-C^  '^ 
refused  to  deliver  the  remainder.      Defendant  set  out  in  h  ^^^' 
third  plea,  in  hive  verba,  the  following  bill  of  sale,  to-wit: 

Georgia,  Baker  Countv. 
This  is  to  certify  that  I  have  sold,  bargained  and  convey 
to  Isaac  E.  Bower,  for  the  sum  of  three  hundred  dollars,  all 
stock,  mark  and  brand  of  my  cattle,  on  the  east,  side  of  ill  ^ 
Ichawaynochaway  creek,  including  bulls,  cows,  calves,  heif- 
ers, yearlings,  and  all  other  stock,  including  also  that  portion 
of  my  stock  of  cattle  known  as  the  "  Norman"  stock,  and  the 
^^Holden"  cow,  together  with  all  my  right,  title,  interest  and 
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claim  to  cattle  on  the  east  side  of  said  creek,  hereby  insuring 
the  delivery  to  said  Bower,  of  sixty  head  at  the  least.     And 
X   also  promise  to  replace  one  three  year  old  steer  at  this  time, 
one  which  was  supposed  to  be  mine,  but  which  is   not; 
which  said  Bower  has  this  day  given  me  his  note.    7th 
-May,  1853. 

his 
(Signed)  JEREMIAH    >l  RHAME. 

mark 
his 
By  his  agent,  OBEDIAH  y,    RHAME. 

mark 

Upon  the  trial  on  the  appeal,  plaintiff  read  in  evidence  the 
ote  sued  on,  and  closed. 

The  defendant  tendered  the  bill  of  sale,  without  proof  of 
e execution  of  tlfe  same.    The  plaintiflf  objected  to  its  ad- 
^^^ussion,  until  the  execution  was  proved,  and  until  it  was  fur- 
her proved  that  Obediah   Rhame,  who  signed  by  his  mark, 
agent  for  plaintiflf,  had  authority  so  to  act! 
The  objection  was  overruled,  and  plaintiff  excepted. 
The  jury  found  for  the  defendant,  and  plainlift'  moved  for 
new  trial  upon  several  grounds,  all  of  which  were  aban- 
doned in  this  Court,  except  the  one  above  stated.     The  Court 
Refused  the  motion  for  a  new  trial,  and  defendant  excepted. 

Law  &  Sims,  for  plaintiff  in  error. 

Isaac  E.  Bower,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  admitting  the  bond  to  the 
jury?  The  objection  to  the  Court's  doing  so, was, that  there 
was  no  proof,  that  the  bond  was  the  bond  of  the  plaintiff. 

The  question,  then,  is,  was  there  proof,  that  the  bond  was 
the  bond  of  the  plaintiff. >  And,  if  it  was  not,  vvas  any  such 
proof  needed,  to  make  the  bond  admissible  as  evidence? 
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The  note  on  whicli  the  action  was  founded,  and  which  ifie 
plaintiff' had  read  to  the  jnry,  had,  on  its  face,  a  reference  to 
some  bond  made  by  the  piaintiil*  to  the  defendant.  If  this 
was  tliat  bond,  then  the  note,  with  the  fact  of  its  admission 
to  the  jury,  proved  it,  the  bond  of  the  plaintiff.  Was  iheic 
enough  on  the  face  of  the  note,  to  show,  that  this  was  tlxat 
bond  ? 

\Vc  think,  that,  prima  faciey  there  was.     There  were  many        \ 
particulars  on  the  face   of  the  note,  with  which  the  bo^^ 
agreed,  not  a  particular  from  which  it  differed. 

Therefore,  we  think,   that  the  Court  was  right,  in  adnm  ^^' 
ting  the  bond  to  the  jury. 

The  Court,  perhaps,  put  its  judgment,  on  the  proviso  in  ii 
Sth  section  of  the  Judiciary  Act  of  1799;  a  proviso  in  tl 
words:      "That  no  person  shall  be   permitted  to  deny  au^-^' 
deed,  bond,  bill,  single  or  penal  note,  draft,  receipt,  or  orde^^  ' 
unless  he,  she  or  they,  shall  make  affidavit  of  the  truth  c^^--^ 
such  answer,  at  the  time  of  filing  the  same."     Perhaps  this-  -^^ 
may  be,  a  suflicient  ground,  but  we  are  not,  as  yet,  prepare!^  ^ 
to  say  so.     The  words  seem  to  be  confined,  to  the  case  of  '^^ 
defendant.     It  is  true,  we  believe,  that,  in  cases  in  which, 
note  or  other  writing  has  been  pleaded   as  a  set-off,  it 
been  held,  that  the  defendant  need  not  prove  the  note  or  oth- 
er writing,  unless  it  is  denied  by  the  plaintiff.      But  this  i. 
not  conclusive;  for  a  plea  of  set-off  is,  substantially,  a  cros'^ 
action,  in  which,   the  plaintiff  becomes  defendant,  and  the 
defendant,  plaintiff. 

Our  atlirmance,  then,  is  placed  on  the  first  ground. 

Judgment  affirmed. 

McDoyALD  J.  ab!«cnt. 
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^UMES  L.  Roberts,  et  al.,  pkiintiiFs  in  error,   vs.  William 

Moore,  defendant  in  error. 

t  J.J  Evcr^'  application  for  a  continuance,  shoii  kibe  heard  by  the  Court,  and 
determined  according  to  its  circumstances. 

t'2.J  An  attorney  nmy  in  some  cases,  moke  a  showing:  to  continue  a  cause,  not- 
witl.slaadiiip  the  client  lives  in  the  county. 

[3.]  A  material  \vilne>s.  who  is  absent  in  Tixas^  at  the  time  of  trial,  will  not  be 
presumed  to  have  ab^^ented  himself  fraudulently  to  enable  the  party  subpoc- 
ain^  hiiu,  to  deUiy  the  case. 

Complaint,  in  Randolph  Superior  Court.  Tried  before 
Judge  KiDDOO,  at  the  May  adjourned  Term,  1858. 

This  was  an  action  by  William  ]\roore,  against  James  L. 
Roberts  and  Simpson  Moore,  on  a  promissory  note,  for  the 
sum  of  six  hundred  and  sixty-one  dollars  and  thirty-five 
cents,  payable  to  William  G.  Gay  or  bearer,  and  due  the  first 
day  of  January,  1857.  There  was  a  credit  on  the  note  of 
fifty-two  dollars,  dated  18th  day  of  December,  1856 ;  and  one 
of  one  hundred  dollars,  dated  the  22d  day  of  January,  1857. 

The  defendants  pleaded  the  general  issue,  and  usury  to 
the  amount  of  forty-eight  dollars. 

When  the  case  was  called  for  trial,  the  plaintifl'announced 
himself  ready ;  and  the  defendants,  by  their  attorney,  John  A. 
Tucker,  Esq.,  moved  for  a  continuance  of  the  cause,  on  ac- 
count of  the  absence  of  Dr.  James  Mercer,  a  material  wit- 
ness for  the  defendants.  The  defendants  were  not  in  Court; 
and  their  attorney  stated  in  his  place,  that  said  defendants 
lived  about  fifteen  miles  from  Cuthbert  (the  place  where  said 
Court  was  sittill7:^  tliat  defendants  had  been  in  attendance, 
every  day,  i.Iiice  the  session  commenced,  and  he  believed 
would  be  in  Court  in  a  few  moments.  This  was  early  in 
the  morning,  soon  after  the  meeting  of  the  Court.  The  at- 
torney then  moved  the  Court  to  postpone  the  case,  a  short 
time,  which  was  refused.  He  then  moved  that  he  be  allow- 
ed to  make  a  showing  for  a  continuance,  as  defendants  were 
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absent.  He  further  staled,  tliat  Dr.  Mercer  was  i^bsent  ODcn^  nJ 
visit  to  Texas;  that  he  had  talked  with  him,  and  knew  th^-JTha 
his  testimony  would  be  material. 

The  Court  overruled  the  motion,  and  refused  to  let  t.  -^  th 
attorney  make  the  showing ;  on  the  ground  that  the  attorn^crx*  ne 
could  not  state  in  his  place,  that  the  witness  was  not  abser  -:^  en 
by  the  consent  or  procurement  of  defendants. 

To  which  refusal  the  defendants  excepted. 

Tucker  &.  Beall,  for  plaintiffs  in  error. 

Hood  &  Robinson,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  case  being  in  the  last  resort,  counsel  for  defendant: 
the  absence  of  his  client,  proposed  to  continue  the  case,  to  | 
enre  the  testimony  of  a  material  witness,  who  was  absen' 
a  visit  to  the  State  of  Texas.  It  was  shown  that  the  '' 
ness  had  been  subpirnacd,  and  that  his  testimony  was  i 
terial. 

The  case  was  called  early  in  the  morning ;  and  the  defc 
ant,  who  had  been  in  attendance  regularly,  during  the  T 
resided  fifteen  miles  from  town. 

The  Court  refused  to  allow  the  attorney  to  make  the  s 
ing,  and  gave  as  a  reason,  that   he  knew,  that  the  atta 
could  not  state  in  his  place,  that  the  witness  was  not  a 
by  the  client's  consent  or  procurement. 

'^i^Qf  there  are  cases  where  the  attorney  may  contl 

''-»u  lives  in  the  county,  there  ca  J 
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lowing,  and  then  decide  upon  its  sufficiency,  according 
e  circumstances;  and  not  assume,  in  advance,  that  a 
is  intended  to  be  practiced,   when  the  facts  so  strongly 
that  conclusion. 

Judgment  reversed. 

'oxALD  J.  absent. 


Fulton  and  Wifk,  plaintiffs  in  error,  vs.  Jesse  Smith 
et  al.,  defendants  in  error. 

be  misjoinder  of  a  parly,  may  be  obviated  by  an  amendment;  therefore,  it 
)t  a  ^ound  for  dismissing  the  bill. 

father  made  advancements  to  his  sons,  when  he  was  not  in  a  sound  state 
ind.  The  sons  and  the  daughters  agreed,  that  the  advancements  should 
5t  aside,  and  the  father's  property,  including  the  advanced  properly,  di- 
ioutamonix  the  sons  and  daughters,  with  an  advantage  to  the  sons  each, 
1000. 

ihat  there  was  a  suHicient  consideration  for  this  agreement, 

ich  an  agreement  is  not  against  public  policy. 

Equity,  from  Houston  county.  Decision  on  demurrer, 
iidge  Lamar,  at  October  Term,  1858. 

lis  bill  was  filed  by  John  Fulton  and  wife,  against  Wil- 
P.  Gilbert,  executor  of  William  Smith,  deceased,  Thom- 
'ollock,  administrator  of  Risden  Smith,  deceased,  M.  S. 
ley,  administrator  of  Needham  Smith,  deceased,  and  the 
)W  of  said  Needham,  who  was  the  daughter  of  the  testa- 
William  Smith,  deceased,  Alexander  Smith,  Josiah 
ges  and  wife,  Garat  Smith,  and  Jesse  Smith,  to  compel 


\ 
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the  specific  performance  of  an  agreement,  made  by  and  b«zJ^e- 
tween  all  the  above  named  parties,  except  Gilbert,  relative       ^36 to 
tiie  disposition  of  the  estate  of  said  William  Smith,  their  fatK^  ^tb- 
er,  to  be  effected  and  carried  out  after  his  death. 

The  bill  alleges  that  William  Smith,  the  father,  being  oir^^>  old 
and  infirm  both  in  mind  and  body,  and  yielding  to  the  importur  TTrtu- 
nities  of  some  of  his  children,  gave  off  to  some  of  them,  ttJT^  the 
bulk  of  his  estate.  That  to  save  trouble  and  the  ezpen  ^rx  ^nse 
of  litigation,  and  to  settle  matters  amicably,  his  sons  and  sonrx  <:>ons- 
in-law,  on  the  27th  November,  1847,  met  together,  and e^  Cen- 
tered inio  an  agreement  in  writing,  under  seal,  wherein  it  w^^y:^  was 
recited  and  agreed,  as  follows: 

"  That  whereas  the  said  William  Smith,  desirous  of  releais  pleas- 
ing himself  of  the  care  and  management  of  his  estate,hcJ^  «.j^^^ 
divided  the  same  among  us,  his  heirs,  by  deed  and  oth^^rlJlher 
wise,giving  some  decidedly  the  advantage  of  others, whioi  mtI  bid 
we  believe  was  not  his  intention  when  he  was  of  a  souk  xir  c^uw 
and  disposing  mind  and  memory.  And  we,  wishing  not  ^<=M)t  t( 
cross  him,  and  consequently  disturb  the  few  remaining  daja  Xi>  dayi 
of  his  stay  on  earth,  do  hereby  bind  ourselves,  our  heirsai  -^  sane 
assigns,  to  abide  by  the  following  agreement. 

"  First,  that  we  receive  the  personal  property, deeded  as  abo'^c^*  ^ore 
stated,  having  the  same  valued  by  three  disinterested  persotr 
at  the  valuation.  And  that  the  three  lots  of  land,  deeded  to 
den  Smith  recently,  return  to  theestate,  only  reserving  to 
Risden  the  use  of  the  houses,  and  so  much  of  the  land  as 
may  wish  to  cultivate  during  the  lifetime  of  our  father,  t 
said  William  Smith,   and   one  year  thereafter,   should 
die  in  the  latter  part  of  the  year,  so  as  not  to  give  the   &► 
Risden  time  to   improve  his   own  land  so   as  to  be  able 
make  a  crop  on  the  same,  the  residue  of  the  plantation  U 
rented  if  opportunity  offer,  and  the  revenue  to  belong  to 
undivided  part  of  the   estate.     And  after  the  death  of 
father,  each  of  us  to  render  in  on  oath, all  that  we  have  b( 
tofore  received,  as  well  as  all  we  may  hereafter  receive  from 
our  father,  in  land,  negroes,  money,  notes,  or  any  other  thic£ 
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(he  value  to  be  estimated  at  the  time  of  reception;  and  should 

-Xfre  be  unable  to  agree  on  vahiation,  we  will  refer  the  same 

Xo  three  disinterested  persons,  whose  decision  shall  be  final 

and  binding  on  all.     And  after  ascertaining  what  each  has 

received,  then  they  that  have  not  received  as  much  as  those 

that  have  received  most,  shall  receive  of  the  undivided  part 

of  the  estate,  until  all  are  equal,  (only  reserving  to  the  male 

heirs  one  thousand  dollars   advantage   of  the  females)  and 

the  residue  if  any,  to  be  equally  divided  among  all. 

**  And  should  the  residue  or  undivided  estate  not  be  suffi- 
cient to  bring  up  all  equal,  then  those  who  have  received 
most  are  to  pay  over  to  those  that  are  minus,  until  all  are 
eqcal^  except  the  thousand  dollars  in  favor  of  the  males  as 
above  reserved. 

"  In  witness  whereof,  we  have  affixed  our  hands  and  seals, 
this,  the  27th  November,  1847.'' 

The  bill  further  states,  that  all  the  persons  signing  said 
agreement,  except  plaintifl*  and  wife,  who  was  a  daughter 
of  said  William  Smith,  received  large  amounts  of  property 
in  money,  over  and  above  their  equal  share,  as  mentioned  in 
said  agreement,  and  that  they  refuse  to  account  for  the  same 
and  pay  over  any  part  thereof  to  plaintiflf  and  wife,  or  to 
abide  by  their  said  agreement. 

The  bill  further  states,  that  the  said  William  Smith,  (the 
father)  made  his  last  will  and  testament,  while  in  a  state  of 
imbecility,  appointing  said  Gilbert  his  executor,  who  upon 
the  death  of  said  William,  propounded  said  will;  that  the 
same  was  admitted  to  probate, and  Gilbert  qualified  as  exec- 
utor thereof. 

The  bill  prays,  that  an  account  be  taken  of  all  the  property 
advanced  to,  and  received  by,  each  child,  and  to  set  up  and 
enforce  said  agreement,  &c. 

To  this  bill  defendants  demurred. 

1st  Because  it  is  multifarious,  in  joining  Gilbert,  the  ex- 
ecutor of  William  Smith,  deceased,  as  a  party  defendant,  with 
the  parties  to  said  alleged  agreement 
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2d.  Because  said  agreement  set  out  in  the  bill,  is  withoixt 
consideration  and  purely*  voluntary. 

3d.  Because  the  bill  seeks  to  enforce  an  agreement  thati^ 
contrary  to  good  morals  and  public  policy,  in   this,  that  £  c 
had  its  inception   in   a   design   and   effort   on    the  parto^ 
the  children,  clandestinely  to  defeat  and  thwart  the  wishes 
of  their  parent  in  his  lifetime,  touching  the  disposition  ofhi^ 
property. 

4th.  Because  the  bill  seeks  to  transfer  from  the  Ordinaiy^, 
a  question, belonging  exclusively  to  that  jurisdiction,  to  th^ 
Court  of  Equity,  touching  the  intestacy  of  William  Smiths  » 
deceased. 

5th.  Because  it  seeks  to  usurp  the  jurisdiction  of  the  Ordi- 
nary, in  trying  the  validity  of  the  will  of  William  Smith  ia  ^ 
Court  of  Equity. 

The  Court  sustained  the  demurrer  and  dismissed  the  bi^'^ 
and  counsel  for  plaintiffs  excepted. 

Stubbs  &  Hill,  for  plaintiffs  in  error. 

Warren  &  Goode,  contra. 

By  tilt  Court, — Benning  J.  delivering  the  opinion. 

Was  the  Court  right  in  sustaining  the  demurrer  to  tti^ 
bill? 

The  first  ground  of  the  demurrer,  was,  that  Gilbert,  tbe 
executor  of  Smith,  the  elder,  was  improperly  joined  with  \he 
other  defendants,  in  the  bill. 

[I.]  This  was  a  good  ground,  unless  Gilbert  had  in  his 
hands,  some  of  the  property  covered  by  the  agreement.  Ii 
does  not  appear  whether  he  had,  or  not.  Therefore,  he  must 
be  struck  from  the  bill,  imless  a  statement  shall  be  added  to 
the  bill,  that  he  has  in  his  hands,  some  of  the  property  cov- 
ered by  the  agreement.  But  objections  of  this  sort,  are  not 
sufficient  to  justify  the  dismissal  of  a  bill  They  are  subject 
to  be  obviated,  as  a  matter  of  courise,by  amendment 
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Q2.]  Tlie  second  ground  was,  that  ihe  agreement  was  with- 
out consideration. 

But  we  think  it,  not  true  that  the  agreement  was  without 
consideration.  The  sons  were,  by  the  agreement,  to  havoj 
ty  81,000,  the  advantage  over  the  daughters  in  the  father^s 
estate.  There  was  sufficient  cause  for  setting  aside  the  ad- 
vancement, made  by  the  father,  to  the  sons.  These  set  aside, 
the  sens  and  daughters  would  have  shared  equally  in  the 
father's  estate.  The  agreement  in  eilect  stipulated,  that  the 
daughters  should  pay  to  each  of  the  sons,  gl,000,  for  relin* 
finishing  the  advancements.  This  was  ample  consideration 
^^   the  sous, 

Ihe  sons  were  in  possession  of  the  property  advanced  to 
"^^m  by  the  father ;  of  most  of  it, under  deeds  from  the  fath- 
^^'^      This  gave  to  the  sons  a  great  advantage  over  the  daugh- 
^^i"s,in  respect  to  this  advanced  property.     And  the  only  way 
^X^en  to  the  daughters,  to  overcome  this  advantage,  was  by  a 
^'^>it  at  law  or  in  equity.     And,  to  the  carrying  through  of 
^Vxch  a  suit,  considerable  expense  to  the  daughters,  would  be 
Necessary — expense  of  money,  in  the  payment   of  lawyers, 
fees — expense  of  time  and  labor,  in  the  attendance  of  them, 
Or  their  husbands,  on  the  Court,  and  in  the  preparation  of  the 
case.     This  expense,  the   agreement  saved  to  the  daughters. 
And  that  was  a  sufficient  consideration  io  them  (or  their  hus- 
bands) to  enter  into  the  agreement. 

We  think,  then,  that  it  is  not  true,  that  this  agreement, 
was  without  a  sufficient  consideration. 

Indeed  Courts  of  Equity  hold,  that  in  all  family  agree- 
ments of  this  kind,  there  is  a  sufficient  consideration  to  sup- 
port them,  whether  that  consideration  be  obvious  or  not. 
JVatkms  vs.  TVat/ci?is,  24  Ga. 

[3.]  We  do  not  agree  at  all,  with  the  third  ground  of  the 
demurrer.  We  think,  that  the  agreement  was  in  accordance 
with,  rather  than  "  contrary  to,  good  morals,  and  pubUc  pol- 
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[4.]  The  daughters,  it  is  true,  did  not  by  the  agruemer. 
get  full  justice ;  but,  it  is  also  true,  that  xlwy  came  miicli  unare 
to  getting  it,  than  they  w.:)uld  have  come,  had  tilings  remaine 
as  they  were  before  the  aj^reeiiient.  And,'as  to  ihe  iliwarriug 
the  father's  wishes — lie  had  no  wishes  when  he  made  ihead 
vancenicnt,  for  then,  he  was  not  '•  of  a  sound  and  disposin 
mind  and  memory.''     Natural  justice,  aswell  as  our  siatul 
of  distributions,  puts  all  a    man's  chiliiien    on  an  equaUt 
with  respect  to  the   properly  which   he   leaves  behind  hi 
when  he  dies. 

The  object  of  the  bill,  is  merely  to  compel  the  specific  pe- 
formance  of  the  agreement ;  nothin;^  nnne.     Tlierefore,  i 
last  two  grounds  of  the  demurrer,  are  not  true  in  fact. 

Thus  then,  it  appears,  that,  in  our  opinion  none  of  t 
grounds  of  the  demurrer,  was  good.  We,  must  hold,  the 
fore,  that  the  Court  erred  in  sustaining  the  demurrer. 


.ludirmenl  reversed— 


JoHV  Doe,   ex  de.m.,    Thomas    Tenant,    Dial    Peavt,    s 
George  D.  Wjlev,  plaihtilf  in  error,  vs.  HichardUoe,  < 
ual  ejj'ctor,  and  Stephen   Dlacker^   tenant  in  possess 
defendant  in  error. 


nd 

-as- 
Ion, 


[1.]  The  tirawcr  ha'*  luMorc  irrant,  a  veniliblc  interest,  ii;  the  land  drawn. 

[2.]  Powers  ot-altomey  may  l»e  recr>r«li.'<i  iitiilerihe  >iiiiie  rules  a>  1  be  <-!*''"• 
made  under  ihem;  aud,  wIkmi  thus  icturdcd.  iiiiiy  be  read  in  evidence,  iMiite 
s;inie  way,  as  Uio^e  deed.-*. 

[3.j  Peavyjrave  toCaner,  a  power  of  attorney  to  convey  a  lot  of  land.    Ca'^'*', 
in  executing;  the  d.ed,  signed  his  own  name,  in^tead  o(  I'ea  y's  name,      ^u' 
there  was  enough  on  the  I'ace  oi'the  deed,  to  show,   that  Carter  iaicndedthe 
deed  as  Peavy's,  and  not  as  his. 

JUldj  That  the  deed  was  a  sutfieient  execution  of  the  power. — Benmlng  J. 


MACON,  JANUARY  TERM,  1859.  419 


Tenant.  l*cavy  and   U  iU*y  vs.   Blacker. 


^j^^trnent,  ill  Clay  Superior  Collar.      Tried  before  Judge 
RiDDC^o^at  Sepiernher  Term,  1858. 

This  was  an  actiou  of  ejectment,  by  John  Doe,  ex  denu, 
Dial  Peavy,  and  others,  against  Richard  Roe,  casual  ejector, 
*^^  Stephen  Blacker,  tenant   in  possession,  for   lot  of  land 
^-  69,  in   the  fifth   district  of  originally  Early,  now  Clay 
^^'^Uty. 
^he  evidence  on  the  part   of  the  plaintiff,  consisted  of  a 
^''^iKfrom  the  State  to  Dial  Peavy,  dated  7ih  January,  1836; 
*  ^eed  from  Peavy  to  Thomas  fenaiil,  dated  Snh  May,  1840; 
;^^li  a  deed  from   Tenant  to   George    D.Wiley,  dated  12th 
^^18, 1840;  and  the  admission  by  defendant  that  he  was  in 
^^session  of  the  premises  sued  for,  at  the  oramencement 
^  the  action. 

iDefendant  offered  in  eviflence  a  power  of  attorney  by  Pea- 
^  to  Jesse  Carter,  of  the  county  of  Fayette,  authorizing  Car- 
-^  to  sell  the  lot  in  dispute,  dated  di\\  November,  1835,  sign- 
i  "  Dial  Peavy  his  ;^  mark,"  witnessed,  "  \Vm.  McRay, 
-*^wisMiles,  J.  P. ;"  and  a  deed  of  conveyance  by  virtue  of 
^id  power,  from  Carter  to  John  Burke,  deed  executed  and 
►^gned  by  Carter  thus:  "Jesse  Carter,  [l.  s.J"and  dated  9th 
January,  1836,  and  both  the  power  of  attorney  and  deed  re- 
<iorded  in  the  office  of  the  Clerk  of  the  Superior  Court  of  Ear- 
ly county,  17th  December,  1840. 

Plaintiff  objected  to  the  admission  of  the  power  of  attorney 
on  the  grounds,  that  the  same  was  made  prior  to  the  issuing 
of  the  grunt  to  Peavy,  and  thai  Peavy,  the  grantee,  made  a 
deed  to  Tenant,one  of  plaintilPs  lessors,  subsequently  to  the 
issuing  of  said  grant.  The  Court  overruled  the  objection,  and 
admitted  in  evidence  the  power  of  attorney  and  deed,  hold- 
ing that,  in  as  much  as  the  deed]was  not  made  till  after  the 
grant  issued,  the  execution  of  the  power  before  the  grant, 
made  no  difference.  To  which  decision  plaintiff  excepted. 
The  plaintiff  further  objected  to  the  admission  of  said^pow- 
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er  of  attorney,  because  the  same  was  not  proved  as  requires ^^-^e^ 
by  law.     Objection  overruled  and  plaintiff  excepted. 

Plaintifl" further  objected  to  the  admission  of  the  deed^  he^^zf  be 
cause  it  wa^jsigiied  by  the  attorney  only, and  not bj'Peavy,  b;<J  ^  j 
attorney.  The  Court  overruled  the  objection,  and  plaintiff  ^^ntj 
excepted. 

The  jury  fouud  for  the  defendant,  and  plaintiff  moved  £(«:>>  .fo 
a  new  trial  on  the  ^-rounds: 

1st.  That  the  Court  erred  in  admitting  in  evidence  tfaf^  (i,^ 
power  of  attorney  aforesaid. 

2d.  That  the  Court  erred  in  admitting  in  evidence  the  de»^>  fje^j 
executed  bv  Carter  to  Burke. 

m 

3d.  That  ;lie  verdict  was  contrary  to  law  and  evidencc^'^^^e. 
The  Court  overruled  the  motion  for  a  new  trial,  and  plar^^at  .ain. 

tiff  excepti^d. 

Wellboiix,  John.sox  &  Sloan;  John  H.  Jones;  and  R  —  -T^  ff, 
Beall,  for  plaintiff  in  error. 

Perkins;  and  GAiy fax, cunira. 

By  the  Court, — Bexning  J.  delivering  the  opinion. 

[l]  The  first  objection  to  the  power  of  attorney,  was  not 

insisted  on.    And  we  think  that  there  was  nothing  in  tlie  ob- 

jection. The  drawer  has,  before  grant,  a  vendible  inter-  ^es^* 
as  this  Court  has  repeatedly  held.  Dugas  vs.  Lawrence^^  19 
Ga,  557. 

The  second  objection  to  the  power  of  attorney,  was,        tbni 
its  execution  was  not  proved. 

-  -'^nnrded,  and  on  the  same  day  as  the  A  ^ed; 
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'we believe,  that  it  has  ever  been  the  j)ractice  to  record  powers 
of  attorney,  along  with  ihr.  dee.ls  made  under  theni,  and  to 
do  so,  on  the  same  s.^rl  of  proof  as  that  on  which  ilio  deeds 
are  recorded  ;  and,  that  it  has  ever  been  the  further  practice, 
to  let  such  powers  of  attornr-y,  whc^i  ilius  r^'cord'^d,  g)  in  ev- 
dence,  without  further  proof*,  ai(HJi;  with  th^'ir  deeds.  And 
this  practice,  we  su;  poso,  !•)  be  ft)iiaded  upon  llie  opinion, 
that  the  power  ofattorm^y,  is  really  a  part  of  the  deed  made 
under  it,  and,  that  the  law  authoiizing  the  registration  of 
deeds,  authorizes  the  registration  of  every  thing  that  makes 
apart  of  the  deeds — and,  consequently,  that  it  authorizes  the 
registration  of  the  powers  of  attorney  under  which  the  deeds 
maybe  made.  We  are  not  prepared  to  say,  th  U  such  an 
opinion  as  this,  is  incorrect,  and  thei'efor',  wn  are  not  pre- 
pared to  disturb  this  practice,  which  is  of  so    King  standing. 

[2.]  So,  we  cannot  sustain  tlie  second  objection  to  the  pow- 
er of  attorney.  Therefore,  we  hold  that  the  Cjurt  was  right 
in  letting  the  power  go  the  jury. 

^3.]  The  objection  to  the  admission  of  the  deed,  was,  that 
the  name  of  the  attorney,  instead  of  the  m^me  oftlie  princi- 
pal, was  signed  to  it.  There  was,  l)owever,  enough  on  the 
face  of  the  deed,  to  show,  that  the  attorney  in  thus  signing 
his  own  name,  was  acting  as  attorney,  and  not,  as  |)rincipal. 
That  being  so,  tlie  deed  was  uuijuestionably  a  trood  ex»^cu- 
tion  of  the  power  in  equity.  And  if  it  was  a  good  execution 
of  the  power  in  equity,  then  it  was,  I  think,  a  good  (*xee.ution 
of  the  power  at  law,  under  the  Act  of  1820.  CoIjI),  4()4.  That 
Act  relieves  all  parties  from  the  necessity  of  going  into  equity, 
in  any  of  the  cases  whicli  it  enumerates,  (and  th«'y  are  all 
the  cases  over  which,  etpiity  has  had  given  to  it,  jurisdiction,) 
**  whenever-'  they  *' shall  conceive,"  that  they  can  establish 
"their  claim  wiihout  resorting  to  t;ie  conscience  of  the  de- 
fendant.'" 

There  is  enough  on  the  very  face  of  this  deed,  to  show, 
that  the  intention  in  its  execution  was,  that  it  should  be  the 
deed  of  Peavy,  the  principal,  and  not,  of  Carter,  the  agent. 
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I  think,  ilicii,iliat  tlie  objection  to  the  deed  was  not  go^  ^3od. 
CoiisiHjuently,  my  conclusion  is,  that  the  Court  below  w^^->vas 
riglit,  in  all  the  decisions  excepted  to. 

Judgment  affirmed. 


Dickinson    W.    Orr,   arlministrator,  plaintiff  in   error,    ,^  ,  ^ 

Travis  Uuff,  defendant  in  error. 

m 

Motion  for  a  new  irial,   on  the  ground.   thi»l  the   verdict  was  against  ihiM i>    -•  ^** 

deuce,  and  motion  refused.  There  watt  much  evidence  in  favor  of  tbe^s^ -*  ^*' 
diet. 

I/eidf  that  the  refusal  of  the  motion  was  not  to  be  disturbed. 

Assumpsit,  in  Macon  Superior  Court.     Tried  before  J u.^'-^*^^?® 
Lamar,  at  September  Term,  1S58. 

This  was  an  action  by  Travis  IIutF,  against  DickinsK.  M^son 
W.  Orr,  administrator  of  Andrew  J.  Orr,  deceased,  to  reco  ^=^»ver 
damages  for  the  breach  of  warranty,  of  the  soiHidness  o^^ii^f  * 
slave  sold  by  the  intestate,  in  his  lifetime,  to  plaintiff. 

The  following  is  the  bil!  of  sale,  containing  the  warra^    -0^7; 
for  the  breach  of  which  the  action  is  brought: 

"  Georgia,  Bibb  County. 

April  13th,  185-    —0. 

R'^ceived  from  Travis  Hutr,  four  hundred  dollars,   in        full 
payment  for  a  negro  i^irl  named  Fanny,  about  nine  year — sof 
age.     r  warrant  said  girl  sound    in  body  and    mind.     I     ^Iso 
warrant  and  defend  the  title  against  all  claims  whatever-^ 

(Signed)  A.  J.  ORIL- 


yf 


The  declaration  alleged,   that  said  slave   was,  at  the  "time 
of  said  sale,  unsound  in  mind  and   body,   and  became  m 
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diot,  and  of  id  use  or  value  to  plaiiililF,  but  a  burden  and 
3xpense;  and  there  was  annexed,  a  bill  of  particulars,  of 
the  money  paid  out  to  physieians,  and  for  burial  expenses, 
amounting  to  sixty  dollars.  Damages  laid  at  one  thousand 
dollars. 

The  defendant  |)leaded,  first,  the  general  issue  ;  second,  the 
statute  of  liniilaiions ;  third,  a  special  plea,  that  there  was 
no  breach  of  the  warranty  contained  in  said  bill  of  sale. 

Upon  the  trial  on  the  appeal,  plaintiff  offered  and  read  in 
evidence,  the  bill  of  sale  above  set  out. 

It  was  admitted  by  the  defendant,  that  plaintiff  com- 
menced a  suit,  for  the  same  cause  of  action,  against  his  in- 
testate, 20th  July,  1S55,  but  the  writ  was  not  served  before 
his  death,  which  occurred  25th  July,  1855.  (This  action 
was  commenced  7ih  February,  1857.) 

Plaintiff  then  read  the  depositions  of  Doctor  Henry  Satm- 
efer^,  taken  by  commission,  who,  in  substance,  proved  that  he 
examined  the  girl  in  February  or  March,  1854;  that  she  was 
affected  with  chorea,  or  St.  Vitus  dance;  was  so  much  re- 
duced as  to  be  scarcely  able  lo  stand  ;  made  such  an  examin-"" 
ation  as  satisfied  him  as  to  her  condition.  From  the  shape 
of  her  head,  and  idiotic  expression  of  countenance,  and 
general  appi^arance,  thinks  she  must  have  been  diseased 
from  childhood  ;  was  not  developed  as  a  child  of  her  age 
ought  to  have  been. 

Doctor  Gabriel  Harrison,  examined  by  commission,  tes- 
tified, in  substance,  that  he  was  at  plaintiff^s  in  June,  1854, 
and  was  requested  by  him,  to  see  the  girl,  and  examine  her, 
and  give  his  professional  opinion  as  to  her  condition ;  exam- 
ined her,  and  found  that  she  was  idiotic;  was  almost  entire- 
ly senseless  ;  could  not  get  her  to  speak  three  words  together 
correctly,  or  intelligently  ;  say  yes  for  no,  and  vice  versa-^ 
told  plaintiff  it  was  almost  a  hopeless  case,  as  she  was  hav- 
ing epileptic  fits  rt-gnlarly;  treated  her  for  about  eight 
months,  and  then  took  her  to  his  own  house,  where  she  re- 
mained fifteen   or  twenty  days,  and    gradually  got   worse; 


424     SUPREME  COURT  OF  GEORGIA. 

Orr.  ad'mr  V5.  lIuJl". 


while  at  witness's  house  had  from    seven  to  eight  lits  a  dc=:    a^Y* 
examined  her  carefully  everyday,  while  at  his  house;  tre?^r»  -eSiV 
ed  her  case  actively;  nothing  mitigaied  her  symptoms,  in  r         .  i\ie 
least;  nothing  very  striking  in  the  conformation  of  herhe;^^^    ead, 
except,  that  it  was  very  small.     When  witness  first  saw  1k~  I     her, 
she  had  a  very  simple  expression  of  conntenance,  and  star  jes  ated 
to  Mr.  Ilnlf  that  she  had  no  sense;  this  v.^as  before  witn*  m~:m:  .ness 
examined    her.     Cannot  speak  piisitivuly,  but  gives  it  as       ^s  his 
opinion,  that  the  girl's  mind   must  have  been   impaired      -Cbd  be- 
fore the  13lh  April,   1850';  from  the  general  deranged  cocr  <iz»n(li- 
tion  of  her  whole  system,  and   the    frequent   recurrences:^  rze  of 
the  paroxysms,  her  .disease   was  one  oi  long  standing;        ^r  ;  she 
died  soon   after  leaving    his  (wiiness'.s)  hcuse.  a    confirir  "JL  rmed 
idiot. 

Elizabeth  Huffy  a  daughter  of  the  plaintiff,  examineo  -^isd  by 
commission,  testified    that  she  knew    Fanny  ;  had  repes-^^  eafed 
occasions  tand  opportunities   for  examining   her   as  to      <^-)  the 
soundness  of  lier  mind  ;  she  was  idiotic  ;  as  often  answ  ^-^^vered 
yes  for  no,  and  no  for   yes,  and  do  the  contrary  of  whaM^  .«tshe 
was  bid  to  do.     In  all  she  did  and  said,  she  showed  ancr~"^n  en- 
tire want  of  sense.     From  these,  and    many  other  circ  -i:iac»D]- 
stances,  is  of  opinion  that  she  was  unsound  in  miud  on^r-^ithe 
13th  April,  1S50. 

IViUlatn  Huff  a  son  of  plaintiff,  swore,  that  he  was  Vl-^^  iving 
at  home  when  his    father  purchased  the  negro;  had  ch~^*arge 
of  liis  father's  bnsiness;  she  was  pnt  to   work  immedir-^r  xialy, 
and  witness  worked    with  her,  and  soon  discovered  lha-^*it  she 
was  very   dnll,    and    afterwards    that  she  was  of  uns-^OHud 
mind;  she  gradually  grew  worse  as  long  as  witness  rei        rain- 
ed; left  home   in  18.53;  ihonght  she   was  older  than         i^- 
cribed  in  the  bill  of  sa'e:  never  srew  much    after  his  ^Ta^her 

f  V.' 

bought  her;  won't  say    she    was  a  confirmed  idiot  wli^^n ''<? 
left  his  father,  but  she  was    worthless;  did  not  comprt^  '^<?"d 
what  was  said  to  lier;  never  considered  her  sound  in     Mi/jd 
after  she  was  put  to  work,  and  had  no  sufficient  opport  '^^'^y 
of  judging  before. 
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Cross  exammed :  Plaintiff  purchased  a  negro  woman 
and  two  children  of  A.  J.  Orr,  in  1S53  or  1854;  a  tender 
back  of  the  girl,  Fanny,  was?  made  in  185)1,  or  1S55;  knows 
of  no  tender  before  that  time.  Plaintiff  often  saw  Mr.  Orr 
from  the  time  he  purchased  Fanny,  up  to  1855;  don't  know 
that  he  ever  made  any  complaint  to  him  about  her  unsound- 
ness before  1854  or  1855;  did  not  regard  the  girl  as  having 
entirely  lost  her  mind  up  to  1853,  when  he  (witness)  left 
home;  she  was  put  to  work  in  1850  or  1851.  No  physician 
was  called  to  her  while  witness  remained  at  his  father^s;  she 
was  worse  in  1851  than  in  1850,  and  gradually  grew  worse. 

Here  plaintiff  closed. 

Dr.  Jlrlhnr  M.  Pitts,  sworn  by  defendant,  testified  iu 
substance,  that  he  was  a  regular  physician,  but  not  now 
practicing;  had  practiced  for  nine  years.  His  professional 
opinion  was,  that  it  was  **  utterly  impossible  for  any  physician, 
in  1854,  to  have  told  what  was  the  condition  of  a  girl  nine 
years  old,  in  April,  1850.  The  disease  as  described  by  Doctors 
Harrison  and  Saunders,  generally  comes  on  in  females,  at 
the  age  of  puberty;  that  is,  from  12  to  15  years  of  age." 

Cross  cx.tjnincd:  The  disease  as  described  by  Doctors 
Harrison  and  Saunders,  is  a  very  dangerous  one,  and  does 
not  generally,  at  first,  attack  the  mind,  but  has  ktiown  cases 
to  attack  the  mind. 

D,  TV.  On\  administrator,  and  defendant,  having  paid  all 
cost  in  the  case,  and  a  sufficient  amount  to  cover  all  that 
might  accrue,  was  tendered  as  a  witness,  and  on  his  voir 
dire  stating  that  he  had  no  individual  or  pecuniary  interest 
in  the  final  result  of  the  suit,  was  sworn  in  chief — testified 
that  he  knew  Fanny;  bo  purchased  her  for  A.  J.  Orr,  iu 
Virginia;  about  four  months  before  plaintiff  bought  her; 
saw  her  iVequently  before  the  sale.  Witness  has  bought  and 
sold  negroes,  several  huialred  ;  hardly  ever  made  a  mistake 
in  the  soundness  of  one  ;  when  he  purchased  Fapuy  for 
A.  J.  Orr,  made  a  careful  examination  of  her,  bv  talking 
with  her  a  iong  time,  and  made  a   rigid  examination  of  her 
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person  ;  saw  noiliirig  to  arouse  a  suspicion  that  she  was  de- 
fective in  her  mind ;  she  was    as  smart  as  other  negroes    ^3i 
her  age;  conversed    frequently    with  her,   up  to  the   day     ^oi 
the  sale  to  })laintiir,  and  never  saw  any  circumstance  to  sho     -^"w 
that  her  mind  was   alibcted ;  she  was  as  smart  as  eight  o 
of  ten  of  her  age;  never  heard  of  any  complaint  about  h 
being  unsound  until  1855.     Plaintiff  saw  A,  J.  Orr,  often  aft    — 
the  purchase,   before  1855.     Witness  says,  that  after  he  I 
examined  and   purchased  a  negro,   and  pronounced  him  or 

her  sound,  would  release  a  seller  from  his  warranty  for^^S.^e 

dollars;  is  perfectly  satisfied  that  the  girl,  Fanny,  was  sou Mad 

in  mind  and  body,  at  the  time  she  was  sold  to  plaintifil 

Cross  examined. — Has  been  mistaken  in  the  soundne 
a  negro   after  an    examination  ;  was  sometimes  a  partne 
A.  J.  Orr,  in  the  purchase  and  sale  of  negroes,   both  befi 
and  after  the  sale  of  Fanny  to  plaintiff,   but  had  no  inte 
whatever   in   her ;  sometimes  bought  on  his   own  acco 
and  sometimes  A.  J.  Orr  bought  on  his  account.     Bon 
the  girl  Fanny,  with  the  funds  of  A.  J.  Orr,  and  was  not        in- 
terested in  her  purchase;  was  not  then  in  the  trade. 

Defendant  here  closed.  The  Court  charged  the  jury  ^^  to 
which  there  was  no  exception,  and  the  jury  found  for  '•-lie 
plaintiff  four  hundred  dollars,  and  interest  thereon  from  "Che 
13th  April,  1850.  Whereupon,  defendant  moved  for  a  L:»ew 
trial,  upon  the  grounds,  that  the  verdict  was  contrary  to  1  ^*^;r 
contrary  to  evidence,  and  strongly  and  decidedly  aga-i  D^^ 
the  evidence,  and  the  weight  of  evidence. 

The  Court  refused  to  grant  a  new  trial,  and  to  this  decLsi^*^ 
defendant  excepted. 

PoE  &  Giuer;  S.  &  T.  G.  Hall,  for  plaintiff  in   error. 

Stuiibs  &  Hill,  contra. 

By  the  Court. — Benxing  J.  delivering  the  opinion. 

The  Court  below  refused  to  grant  a  new  trial.     Ought  tb^s 
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Jourt  to  di.siiirb  tliat  decision?  We  think  not.  We  cannot 
ay,  that  the  verdict  was  decidedly  and  strongly  against  the 
xreight  of  the  evidence.  There  was  much  evidence  for  the 
rerdict;  one  great  fact  was,  that  tlje  child  never  grew  any 
ifler  the  sale;  but  even,  if  the  verdict  was  decidedly  and 
Jtrongly  against  the  weight  of  the  evidence,  it  would  not 
roUow,  of  necessity,  tliat  a  i^ew  trial  ought  to  be  granted. 
Even,  in  such  a  case,  the  Act  of  IS54,  merely  confers  the 
power,  in  the  exercise  of  a  sound  discretion,  to  grant  anew 
trial;  the  act  does  not   impose  the  duty  to  grant  a  new  trial. 

Judgment  affirmed. 


^KTH   C.    Stevens,  plainiifF  in   error,  vs.  Lewis  Zachart, 

defendant  in  error. 

'he  security  to  be  exacted  of  a  party  who  asks  that  another  may  be  required 
to  proJncc  his  deed,  or  oiher  wriliug.  to  be  annexed  lo  interrogaiories,  ouj^ht 
at  lea«>t  to  be  as  nnicli  us  a  bond  of  indeninily  and  a  eon!^eMl  that  if  the  deed 
or  writing  be  not  resiored.  objections  to  it  ^hall  be  waived  and  the  eopy  of  it 
on  file  be  read  in  ittt  place,  nut  only  in  that  case,  but  in  all  subsequent  cabes. 

Ejectment,  in  Baker  Superior  Court.  Decision  by  Judge 
Vllen,  at  November  Term,  185S. 

This  wn?  PI  }:i.'(ioii  of  ejectment,  by  Jolui  Doe,  ex  dem,, 
-lewis  S.  Zuetiary, against  Richard  Roe,  casual  ejector,  and 
>eth  C.  Stevens,  tenant  in  possession. 

Plaintiff,  preparatory  to  trial,  submitted  a  motion,  that 
Stevens  the  defendant  be  ordered  to  file  in  the  Clerk's  ollice, 
/•ithin  twelve  days  after  the  adjournment  of  the  Court,  the 
tigiual  deeds  from  Lewis  Zachary  to  William  Kolb,  and 
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from  Kolb  to  Monbey  N.  Ford,  to  the  lot  of  land  in  fiisp^B£-"*.te, 
and  under  which  deeds  he  ckiiins  title  to  said  premises,  ?  ^  ob- 
ject to  ilie  control  of  tlie  plaintiir  or  his  counsel,  to  bcatia  ^•• 
ed  to  interrogatories,  to  be  propounded  to  witnesses,  to  pr^^^^^^e 
said  deeds  to  be  forgeries^;  upon  said  plaintiff  giving  bo^^^  ^tl 

with  good  security  in  the  sum   of  two  thousand  five  hi **  "- 

dred  dollars,  and  filing  the  same  in  said  office,  conditioi        ^  <il 

to  be  void  if  said  deeds  should  not  be  lost  or  destroyed-  or 

injured,  and  should  be  returned  to  said  Stevens  as  soon  as  ^'le 

object  for  v/hieh  they  are  produced  shall  be  accomplish       ^3d: 

and  upon  plaintill's  filing  in  the  Clerk's  office  copies  of  ^^^aia 

deeds  for  defendant ;  and  that  a  copy  of  this  order  be  sei^  "^^ei 

on  said  Siuvens  two  days  from  the  adjournment  of  the  Co  "nrt- 

Drfendant  objected  to  this  motion.     The  Court  overrLT*  'ed 

the  objection  and  granted  the  order,  and  defendant  excej^  ^  *d. 

Abner  B.  Parratt,  one  of  the  plaintiff's  lessors,  then  ten^ifl  «r- 

cd  his  bond  with   security,  as  required  by  said  order,  in        the 

penalty  of  twenty-five  hundred  dollars;  conditional,  th  ^^-tii 

the  deeds  ordered  to  be  produced  and  deposited  in  the  Cl£3  :»"Tv'S 

ofiice,  "after  they  came  under  the  control  of  and  ar^  d^E:^  li^* 

ered  to  the  said  Parratt  or  his  counsel,  should  not  be  dest  Mr'^^y- 

ed,  lost  or  injured,  but  should  be  returned  to  said  Stevenf=  ,   a^ 

soon  as   the  object  of  their  production   shall  have  beei*^      ^^'- 

coniplished,"  thon  the  bond  to  bo  void,  &.c. 

Defendant  oljected  to  the  bond  as  insulTicient  in  its  {^^^^^ 
and  conditions  to  indemnify  him  against  the  loss  or  dos  "t: -i*^^c- 
tion  of  the  original  deed. 

The  Court  overruled   the  objection  and  ordered  the   "t^^ii" 
to  be  filed  as  a  compliance  on  p!ainiifi''s  part  with  the  o"*"^^^* 
To  which  decisiion,  deletidant  excepted. 

K.  F.  Lyon,  fi)r  ]»Iainti;i'  in  (^rr«M*. 

WARai:.v  &:  Wakkln,  contra. 
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Was  the  Court  below  right,  in  granting  the  order? 
Two  objections  are  urged  against  the  granting  of  the 
ler;  one,  that  the  Court  had  no  power  to  grant  any 
ler,  the  effect  of  which,  would  be  to  send  the  paper 
iiexed  to  interrogatories,  into  another  county;  the  other, 
Lt  if  the  Court  had  any  such  power,  it  was  a  power  only 
be  exercised  on  the  exaction  of  the  best  attainable  secu- 
f — that  tlie  order  should  work  no  prejudice  to  the  party 
quired  to  produce  the  paper — and  the  bond  exacted,  was 
t  by  itself  tiie  best  attainable  security  that  the  order  should 
^rk  no  prejudice  to  such  party. 

These  objections  were  urged  with  great  force,  still  we  are 
t  prepared  to  say,  tiiat  we  think,  the  first  of  them  was 
od.  We  are  not  yet  satisfied,  that  the  reasons  which  were 
^en  in  Faircloth  vs.  Jordarij  (15  Ga.  512,)  for  belief  in  the 
Istence  of  this  power,  are  insufficient. 

The  second  of  the  objections,  was,  we  do  think,  good. 

CoDceding  that  this  power  exists,  it  is  obviously  one  to  be 
rercised  with  the  greatest  caution  and  circumspection.  The 
inciple  on  which  the  power  ought  to  be  exercised,  is  doubt- 
ss  this;  that  the  party  required  to  yield  his  paper,  ought  in 
turn,  to  receive  the  best  security  that  his  doing  so  shall  not 
irt  him,  which  it  is  possible  to  exact  from  the  other  party, 
)nsistently  with  the  practicable  attainment  of  the  end  in 
lew — the  sending  of  the  paper  to  the  witness,  that  his  exam- 
alien  on  it,  may  be  taken. 

All  the  security  required  here,  was  the  bond  of  the  party 
illing  for  the  production  of  tlie  deeds,  conditioned  to  be 
old,  if  the  deeds  should  not  be  destroyed,  lost  or  injured, 
ut  should  be  returned,  as  soon  as  the  object  of  their  pro- 
uction,  had  been  accomplished.  Such  a  bond  as  this,  is, 
re  think,  worth  a  good  deal,  as  a  security  against  the  evil  to 
e  guarded  against ;  but  the  argument  in  this  case,  satisfies 
IS,  that  it  is  not  all  the  security  which  the  party  giving  it. 
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had  it  in  his  power  to  give,  and,  therefore,  that  it  is  not,    "by 
itself,  suilicifnt.     'J'he  [)arties  caUin^  for  the  deeds,   mi^ht 
coMsiMit,  in  wriiitig,  tliat  if  the  deeds  were  not  duly  return  ^^d, 
an'',  re^to^ed  to  the  party  producing  them,  they  would  wai  vc 
all  t>hjectiuiis  lo  the  deeds,  would  admit  them  to  be  genuir^  ^, 
and  would  lot  ilie  c(»j»ies  of  them,  deposited  in  Court,  oraT'^'S 
other  secondary  evidence  of  them,  go  as  evidence  in  th  ^  *-^ 
phice,  to  the  jury,     'j'his  consent,  if  entered  into,  would,  it 
obvious,  he  valuable  security  in  addition  to  that  of  the  bo 
And  wt!  think  it  ou^ht  to  have  h(»en  exacted  in  this  case. 


,e 


The  Court  ouijht  also,  we  think,  to  have  set  a  reasona_ 
time,  for  the  return   of  the  deeds.     This  timo  would  depe      ""^ 
on  the  nature  of  the  ease;  and  tliat,  the  Court  could  look  in 

VVe  think  then,  that  this  second  ohjcciion  to  the  granti 
of  the  order,  v»as  good. 

The  Court  below  in  granting  tlie  order,  doubtless  followc 
views  expr(»ssed  in  Faircloth  vs.  Jon/cni,  (15  Ga»  512.)     Bu 
it  must  he  borne  in  mind,  that  notliing  except  the ^w^^wen^ 
irt  a    ase,  is  a  precedent ;  and  the  judgment  in  that  case  mere- 
ly was,  that  the  Court  below  erred  in  granting  the  order  ex- 
cepif'd  to.     The  judgment  therefore  could  not  forma  prece- 
dent for  i\w.  sfrcnitt'ni^  of  any  order.     Conse(juently,  it  could 
not  form  a  precedent,  for   the  granting  of  the  order  now  in 
question. 

Tfie  objections  urged  before  us,  in  that  case,  against  the 
granting  of  the'order,  were  the  same  is  those  urged  before 
lis,  in  this  case,  against  the  granting  of  this  order.  They 
wer(»,  lirst,  that  the  Court  had  no  power  to  grant  any  such 
order;  '^d!y,  but  that  if  it  had  power  to  grant  some  such  or- 
d  T,  it  had  no  power  to  grant  any  such  order,  without  exact- 
iiiii  M  curitv  a2:ainst  the  order's  workiuG:  harm.  The  first  of 
these  objections,  we  thought  insuflicient — the  second,  we 
thought,  sulbcient.  But  this  second  objection,  was  general, 
that  the  order  ought  not  to  liave  been  granted,  without  the 
exaction  of  security  of  some   kind.     The  objection  did  not 
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uggest  what  this  security  should  have  been.  The  Court 
ned,  that  security  of  souie  kind  ought  to  have  been  exact- 
ed. The  Court,  ihon,  was  y)ut  in  this  condition  ;  i:  had  sim- 
ply 10  say,  that  the  Court  below  oui;ht  to  have  exacted  srcu- 
^*»y,  and  not  specify  what  security  ;  or  it  had  to  suiigest  some 
rticular  sort  of  security,  as  the  one  that  ought  to  have  been 
clod.  The  former  was  the  course  which  in  strictness, 
^h^  Court  was  required  to  pursue,  yet,  as  it  thought,  that  an 
ay  towards  determining  what  would  be  proper  security, 
^ght  be  of  service,  it  pursued  the  latter  course,  and  sugges- 
the  sort  of  bond  taken  in  this  case.     The  course  was  un- 


^^ ^lunate,  for  it,  probably,  misled  the  Court  below;  although, 

*^^tis  not  certain,  for  that  Court  might  itself,  witliout  any 

*^^cmptmg  from  this  Court,  have  liit  uj)on  tins  very  bond,  as 

*X  e   security.     The   case   presents  a  good  illustration  of  the 

ils    of  obiter  dictit^  even   when  there   is  much  to  invite 

Lcm. 

The  conclusion  then  to  which  we  come,  is  that  the  securi- 
^^  required  by  the  Court,   was  not  all  the  security  which  it 
Should  have  required;  a  conclusion  precisely  of  the  same 
^ort,  as  that  to  which,  we  came  in  Jordan  vs,  Fairclolh.    And 
4iere,  as  there,  we  suggest  what  would,  as  it  strikes  us  no\r 
\>e  the  additional  security  required,  viz:  the  consent  afore- 
said, with  a  reasonable  limi%  for  the  return  of  the   papers. 
But  here,  we  beg,  that  it  may  be  kept  in  njind,  that  tliesc 
suggestions,  as  to  what  would  be  tlie  requisite  additional  se- 
curity, are  but  suggestions — obifer  dicta — and  not  decisions. 
There  may  be  better  security  than  tliis  bond  and   what  else 
we  suggest.     If  so,  that  ought  to  be  required  in  preference 
to  them.     The  principle  which  is  to  guide,  is  the  one  before 
stated,  viz:  that  the  security  to  be  required,  is  the  best  secu- 
rity of  any  sort,  which  it  is   possible    to  exact  consistently 
with    the  practicable  attainment  of  the  end   in    view — the 
sendmg  of  the  paper  to  the  witness.     The  problem  for  every 
Court  to  which,  an  application  for  an  order  of  the  kind  in 
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question,  is  made,  is,  merely  to  determine,  what  will  be  x\\e 
security  that  will  satisfy  this  principle. 

Judgment  reversi 

McDonald  J.  absent. 


William  A.  Rawson,  plaintiff  in  error  vs.  John  S.  McJ' 

KINS,  defendant  in  error. 


-r  2 


[1.]  A  judgment  in  the  hands  of  the  asM'-rnee,  is  subject  to  all  tho  defence^ 
which,  it  was  subject  in  the  hands  of  tlie  plaintilf. 

[2.]  New  trial  moved  for  on  the  ground  that  tho  verdict  was  decidedly  agai*^ 
the  evidence — refused. 


In  Equity,  from  Webster  county.     Tried   before  Judjr^ 
KiDDOo,  at  September  Term,  1850, 

This  was  a  bill  filed  by  Jolin  S.  McJunkins  against  William 
A.  Rawson,  assignee,  to  enjoin  proceedings  on  a  Ji,  fa,j  and 
for  relief. 

The  bill  alleges,  that  on  the  25th  December,  1S51,  one 
AbramPrim,  borrowed  of  Sterling  Evans  due  Sl,71200,  and 
gave  his  promissory  note,  with  plaintiif  as  his  surety,  due 
twelve  months  after  dale;  that  plaintiff  was  in  no  way  inter- 
ested in  the  consideration  thereof.  That  at  tho  April  Term, 
1852,  suit  was  instituted  upon  said  note,  and  at  October 
Term,  thereafter,  judgment  went  against  said  Prim  and  plain- 
tiff; but  that  plaintiif,  not  having  appeared  and  made  any 
special  defence,  and  having  signed  said  note  without  desig- 
nated himself  as  surety,  judgment  went  against  both  as  prin- 
cipals, and  execution  issued  accordingly.    That  various  pay- 
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^ere  nuulc  on  i^iudjl,  fa.  by  Prim.  On  2Gth  April 
rans  tran.^fvUTcJ  tiie  //./<:/.  to  Edward  E.  Rawson, 
the  23d  -May,  1853,  lra!isf(*rrcd  the  same  to  William 
on,  the  dcf(Midant.  Thar  just  before  the  y?.yj/.  was 
ed  to  defiuidaiit.  Ed.  K.  Rawson  agreed  with  Prim, 
ieraiion  of  one  liuiuJred  dollars,  to  give  him  indul- 
i  the  same,  till  tlio  next  February,  and  that  this  was 
hontthe  knowledge  or  consent  of  complainant, 
at  the  lime  tliis  indulgence  was  agreed  to  be  given, 
IS  solvent,  and  able  to  pay  off  said^J./c/.,  but  since 
3  he  has  removed  from  the  State  and  carried  oflF  all 
jrty.     He  moved  off  in  1853. 

ill  further  states,  that  after  the  making  of  said  con- 
im  offered  to  pay  off  the  balance  due  on  said  fi./a., 
ifendani  would  give  credit  thereon  for  the  one  hun- 
)llars,  paid  as  aforesaid  for  indulgence,  which,  de- 
refused  to  do.  That  defendant  has  had  the  prop- 
3m|>lainant  levied  on  under  said^.yi/.,  and  the  same 
;ised  to  be  sold  by  the  Sheriff. 

nswer  of  defendant  states,  that  he  has  no  knowledge 
)plication  to  Evans  to  borrow  money  or  of  thecon- 
n  of  the  note,  signed  by  Prim  and  complainant,  and 
lich  saidy?.//.  is  founded.  Knows  nothing  of  Prim's 
at  the  time  judgment  was  obtained,  but  he  certain- 
ti  ciiibarrassed  circumstances.  Admits  that  the  note 
led,  and  judgment  obtained,  and  execution  issued  as 
L  complainant's  bill.  Admits  the  transfer  of  said^. 
ited,  but  has  no  knowledge  of  any  contract  between 
d  Ed.  E.  Raw.\;on,  as  to  giving  indulgence  on  said/?. 
ies  that  Prim  ever  offered  to  pay  off  the  same;  ad- 
t  the  execution  lias  been  levied  as  stated. 
:ase  v/as  bul milted  upon  the  bill  and  answer,  the  ev- 
nd  charge  of  the  Court,  and  the  jury  found  for  the 
and  decreed  a  perpetual  injunction  of  the  ^.  /a.y  as 

,  xxvii. — 2S 


sx\^ 


.<ffe 


%« 


atve^ 


defeo' 


«pd  tot 


c  I"' 


aU\v 


9^0^^*  .-.„«  due.  .^^cl  ^^»* 


dec 


VdeiW 


.\n»t 


t\»e 


«d.  -Be*^' 


»ft«^  ''^.:„,,u8e  ^^® 


vet( 


dtof 


\s 


coo 


\0 


tVve  cow 


ag» 


Sc^*'** 


uo«o*i 


{oi? 


,\a\o 


uff'^ft 


ettot- 


53/ 


the 


Coui"*" 


.Bs** 


CTilfO 


..„  of  ^^^ 


gtOU 


\\(\s 


o{^^« 


xftouo^^ 


fot 


tie« 


i-«Yae 


MACON,  JANUARY  TERM,  1859.  435 


RawHoa  VM.  McJunkins. 


whether,  the  sum  was  borrowed  by  Prim  separately — he  receiv- 
ing of  it,  the  whole  §1,600,  and  afterwards,  himself  lend- 
ing ^400,  to  McJunkins.  It  seems  clear,  that  McJunkins  ob- 
tained JI400,  of  the  gl,600,  one  way,  or,  the  other. 

One  of  these  two  ways  then  being  the  way  in  which  he  ob- 
tained the  $400;  the  question  is  whether  a  verdict  involving 
the  assumption — that  the  last  was  the  way,  was  "decidedly 
against  the  weight  of  the  evidence." 

This  question  depends  mainly,  upon  the  import  of  the  tes- 
timony of  Prim,  and  that  of  his  son.  Prim,  the  father,  was 
examined  by  interrogatories  twice.  On  his  first  examination, 
what  he  stated,  was  this.  "  We  signed  the  note  jointly,  but 
I  received  all  the  money,  and  applied  it  to  my  own  use,  the 
understanding  between  McJunkins  and  myself,  was,  that  he 
was  to  be  responsible  for  me  to  Evans,  for  the  payment  of 
said  debt."  A  verdict  assuming  that  the  last  way  was  the 
one,  would  not  be  against  this  statement  of  Prim's,  but 
would  be  supported  by  the  statement. 

But  what  Prim,  on  his  second  examination,  said,  was  this. 
"  That  he  and  complainant  did  borrow  money  of  Sterling 
Evans."  "Complainant  got  four  hundred  dollars.  Com- 
plainant has  paid  his  share  of  the  debt.  The  understanding 
was,  at  the  time  the  money  was  borrowed,  that  complainant 
was  to  get  four  hundred  dollars,  and  witness  twelve  hundred 
dollars.  He  does  not  now  owe  any  part  of  the  money  still 
due  on  the  fi,  fa.  obtained  by  said  Evans,  on  said  debt. 
According  to  his  understanding  complainant  did  owe  four 
hundred  dollars,  and  that  he  paid  it." 

What  Prim,  the  father,  thus  states.  Prim,  the  son,  to  some 
extent,  corroborates.  \\  says,  in  substance,  that  he  heard 
his  father  and  McJunkins  agree  to  borrow  the  money,  and  the 
agreement  was  this ;  they  were  to  borrow  the  money  jointly, 
and  that  his  father  was  to  have  $1,200  of  it,  and  McJunkins 
#400.  This  conversation  however,  took  place  before  the 
borrowing.  This  witness  also  says,  that  he  recollects,  that 
his  father,  in  his  first  depositions,  stated,  that  "  they  were 
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joiiilly  iiiHii'siod/'  Tiioso  ci(*|M)>itioiis  contain  no  su  ^^ 
statfiiuiit  ol  liis  lablit  r.  Tins  \\itiic.s.s  I'lirllier  savs,  that  \X^  ^' 
Junkiiis  \K\\d  iliL';>lOO  wliii.h  h(»  g'»t,  to  Prim. 

Nuw  ih(:M|n..'stioii  is.  can   this  lai>t  teslimonv  of  the  fafljc3^  ^j 
and  this    i^:>tiMi<>iJV  "f  ih(;  son,  bo  reconciled   with  the  fir  ^=si 
testimony  of  ihc.  fuilicr;  or,  it*  they   cannot,  were  tiie  jui 
bound  to  accept  them,  in  prct'urencc  to  that? 

An  a^reenicntbctwct  n  Prim  and  McJunkins,  that  th^t\ 
should  on  thfir  joint  ntJlo,  borrow  §1,600,  of  vvhidi  McJui 
kinstslionld   lako  §100,  and  Prim  §1,200.  dillers  so  little, 5- * 
asptct  and  practical  t  licet,  from  an   aj^^ruement  between  Aj* 
two,  thai  oin!  of  ih(*m,  Prim,  should  on  their  joint  note  bor- 
row the   §l/)00,  and  out  of  it,  himself  let  KIcJunkins  hsfc-'^® 
g400 — that  an  ordinary  person  would  run  some  risk  of  C^^' 
foundiuL'  the  one  with  the  other,a]id,  therefore,  of  slating  *"^ 
one,  wln'!i  he  nu'ans  the  other.     That  the  witnesses  me  ^^ 
lostatf*  the  same  thinir,  all  the  time,  and,  that  tliatliiins  vU?'*^'*** 
that   Prim  liot  the  §1,()00    from  the  lender,  and  RIcJunkr'     ^^ 
got   th(i  S,  100   from   Prim,  is    pretty  strongly  to  be   inferr    ^^» 
from  this,  that  McJunkins  paid  the  §100,  not  to  Evans,  ^^^' 
toPjiu).     Why  should  ]\[cJunkins  pay   the  §400,  to  Pri  :::^"» 
unless  he  owed  it  to   Prim,  and  how  could  he  have  owe^^--  ^^ 
to  Prim,  unless  he  had  borrowiMl  it  from  Prim,  and  not  frc^^^ 
Evans. 

We.  th(n,  are  not  prepared  to  say,  that  it  was  impossi^^'® 
for  tlie  jnrv  to  reconcile  this  evidence. 

hut  even  if  we  were,  we  are  not  prepared  to  say,  that*—'*® 
jury  were  ])onnd  to  accept  the  last  tesiimony  of  the  fallw  ®''» 
and  the  testimony  ot"  the  son,  in  preference  to  the  first  teg^^" 
mony  of  the  in l her. 

The  first  tesiimony  is  str(»nCily  confirmed  by  a  fact,  whi 
semis  to  be  ujuloubled,  the  fact  to  which  1  have  just  rel 
Ted,  thai  iMcJnnkins  paid  the  ^vlOO  to  Prim,  not  to  Evana 

Tliat  testimony  is  also  conlirmed  by  the  conduct  both-      ^' 
Prim  and  of  McJunkins,  in  respect  to  ihef, fa.     PrinmW-^ 
the  one,  Avho  manifested  all  the  interest  in  thc^,ya.     It  vfl* 
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fie  that  paid  nsiiry,  fn;-  indii'irr-'ifo  ;  \\  \v:y<  !>.•  ilw-t  v.-i>lM'(I, 
zxnd  ofrcrcd,  to  {'.-ly  iiji  i!i»'  wIh-!.^  //•./*''•  '^!>  t''''  '«?i"iii.s  nf  a  rc- 
linqnUljiiient  of  liiiMiNury.  ,Mr.lT:il<iiiv  tWd  i-ntli:;:-..  -said 
nothing. 

Then,  Prim,  t'p'  s!:i.  s:r>',  tlrit  he  hm-hJIz-i-'s  a  >!;:r»'!n!  nt 
cf  iniporlaiiro,  ;«^  hri'-in-!  :■•  .'ii  iirvic  !:y  his  ;;)?);i  r,  in  fiis 
first  dopositioiis  and  ih":-'-  di  ].'»^iiinfis  (•(■Main  nnsij>!i  ni:ih»- 
ment 

Wc  are  not  satisfn-d,  tlion,  tha\  i:  is  trn«\  that  thi>  v'«TiIict 
^as  "dccidt*d!y  n^aiust  the  wpi^du  of  cvidr.inr.".'' 

lint  oven  if  wo  wore,  it  woiihl  not  foHow,  n<M-rss:>ri!y,  th.-it  we 
should  bo  !)onnd,  to  order  a  urw  tri:d.  'Mio  nrw  n-.-jl  Act 
cf  1854,  say.^;  th:il**lhi>  Jud;^<s  of  ijin  Siip-.Tinr  rourt>,  may 
liave  tlic  powor  to  cxiTfise  a  sound  di^^cri-tion.  in  craniinsj 
Dew  trials,  when*  tho  verdi-i't  innv  ^"*  (h.'oit!e«iiv  and  stronL^V 
against  ilu' wciiihi  (■!' (vid«  i:t''  :''  "ri.d  ;m  'i]..i:'  («n 
shall  have  power  to  r'*vi>=^  and  '"ontrol  sn'-h  dis'*{''!if)nary 
power  ill  llie  Siiperif-r  Co!irt."     ,Icfs\  17. 

Thus,  it  is  .see!).  I  ha*  LTantini^  a  now  friiil,  evcMi  v.'ln-re  snrh 
aground  ds  thi*^  i.striie  h^yoiid  (i'ie^Jii'.'p,  is  Int  a  n;<»r('  mat- 
ter of  discn  tlon. 

And  lookinir  nt  own  firt  in  tliis  ense,  w*-'  li.Tdiv  think  it 
would  have  Iv.tMi  an  aii:;^e  nf  dis.M'"iii>n.  in  tlio  ("  >nit  h«dow, 
to  hava  h«'!d  this  r:P»nn'l  in  ;ifiif'i"nt.«^V'-n  ifth:'  L-r-nnd  w»'ie 
true  beyond  di>:pi.U«\  That  tact  i<  this:  IMm  iillVred  to 
pay  up  Rawson,  if  ii'».  would  p.^li}i;[nis!i  the  ;-. !0o  <>l  nsnry, 
Prim  had  paid  tor  r<'f..'i\-in(r  in\l!il:"':nce  liJl  a  rrjt.iio  time. 
Thai  otler  was  mn.h^  when  aboni  a  third  of  tho  liinc  lmvcu 
had  run  (nit.  Kawsou  refused  the  oiler.  Piiin  r;n  away, 
and  Raw<*Mi  then  inrned  n'p.-Mi  ^•.•.^■.l!l]cins.  \v!».».  iii  ev^My  iri- 
tnrpretiitinn  nf  lip'  ii  sti  ;io):y,  w:js. 'U  il;«Min:'''  f  ll.i\\'^(»n'.s  re- 
fusal of  rrim'.N  (vf-tT.  ]:c.!:i.(.i  (fn'y  'Mi  Prin/s  ru-eoin;:.  -In  the 
face  <|f  sneh  a  t";u't  a--  this,  K;iws<»n  hns  iu>  ri:.'h.i  to  (xii.'^i't  t  >  re- 
ceive anv  tliinir  lM'v.»nd  '.vhat  tlie  law,  lakf-n  in  JK*  utmost 
Strictness,  will  irive  him.  n«:  may  have  what  is  nominated 
in  his  bond  ;  no  more. 
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^lijoia   aa  action  of  ejeciiuent,  for  specific  perionuance,  re- 
lief, &c. 

The   bill  states,  that  on  the  9th    October,    1S47,  Baldwin 
purchased   from  Crabb,  lot  of  land  No.    142,  iii  the  5ih  dis- 
trict of  said   county,  giving  to  Crabb  his  note  for  liie  pur- 
chase  money,  one  hundred  and  fifty   dollars,  due  25lh  De- 
cember  thereafter,  and  received   from  Crabb  his  bond  for 
titles,  to  be  executed  and  dchvered   upon   the   payment  of 
^aid  note;  that  Baldwin  went  into  possession  of  the  lot,  and 
made  improvements,  and  continued  in  the  possession  there- 
of, until  December,  1850,  when  he  sold  the  lot   to  complai- 
nant, DuBose,  who  went  into  possession,  and  has  remained 
in  possession  ever  since  ;  that  while  DuBose  was  thus  in  pos- 
session, William  Taylor,  with  notice  of  complamant's  occu- 
pancy and  claim,  purchased  it  from  Crabb,  and  has  brought 
his   action  of  ejectment  for  the  recovery   of  the  same. 

The  bill  further  states,  that  in  March,  1S51,  Baldwin  ten- 
dered the  purchase  money,  with  interest,  and  demanded 
titles  from  Crabb,  which  he  refused.  The  bill  prays  that 
the  action  of  ejectment  be  enjoined ;  that  Crabb's  deed  to 
Taylor,  be  declared  null  and  void ;  and  that  Crabb  be  de- 
creed to  make  good  and  valid  titles  to  complainant,  upon 
the  receipt  or  tender  of  the  purchase  money  and  interest. 

The  answer   of  the  defendants   admits  the   statement  of 
the    bill,  as  to  the  purchase  of  the  land,   by  Baldwin,  from 
Crabb,  in  1847.     But  the  defendants  insist  thatsaid  sale  was 
<5ondilional,and  that  in  the  event  that  the  purchase   money 
was    not  paid  by   the  25th  December,    1847,  then  said  sale 
was  to  become  void,  and  of  no  effect;  that   said  purchase 
money  was  not  paid  when  it  became  due,  and   complainant 
(Baldwin)  was  a  stranger  to  Crabb,  living  in  a  distant  coun- 
ty, (Henry)   and   of  whom,  or  whose   solvency,  he   knew 
but  little ;  denies    that   Baldwin    went  into  possession ;  ad- 
mits that  Taylor  bought  the  land  from  Crabb  in  December, 
1850,  without  notice  of  any  superior  claim  or  title,  by  com-» 
plaiuants,  or  either  of  them  ;  that  DuBose  never  had  posses-* 
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sion  of  said  laud,  aiid  iliori;  wiis  no  prcieiice  that  he  1  J  bai 
"boiiglit  tho  i^nr.K^,  until  cificr  Ti^ylor  bought  from  Crabb;a£::s  and 
that  Baldwin  had  iK^vcr  culiivau^d  any  pari  of  the  h)t,  bin  It- :f  had 
built  a  negro  lionso,  or  .sonic  oiher  small  building  on  said  ^  lot, 

near  to  where  he  lived,  on  an  adjoining  lot;  admits  rl  ^  that 
Baldwin  did  make  a  tender,  and  (h^mand  titles,  but  it  \^-^  was 
long   after  the  land  liad  been  sold  to  Taylor,  and  after  ihe 

ejectment  suit  was  commenced. 

By  consent,  the  action  of  ejectment,  and  the  equity  ca*  .mzz  :anse 
were  tried  together.     The  bill  and  answer  were  read.    C  ZI_ 
plainants  introduced  a  witness,  who  proved  that  somei 
after  Baldwin's  purchase,  he   built  some  negro  cabins  a 
yards  over  the  line,  on    this  Kit  No.  142;  any  person 
knew  the  lines^  could  have  discovered  that  the  cabins  wei 
the  lot.     Taylor  lived  on  a  lot  cornering  with  lot  No.  142, 
if  he  knew  the  line?,  would,  i'l  all  probability  have  kn 
that  tlie  cabins  were  on  it.     Heard  Crubb  say  he  had  ir       ^arfe 
Baldwin  a  liniitrd  b:uid  ;  that  if  ilie    money  was  paid  asK"  the 
time  it  was  due,  25lli  Dvceuil^.T,    1347,  he  was  to  hav(5^    //le 
land,  and  if  not  punclually  p\:d,   it  was  to  be  no  trade,    ^nd 
the  land  was  to  boh^ig  to  him  (Ci:.d,!)).     DuBose  was  iu  f^^'^- 
session   when    tlie   action    of  ej'/ctinent  was    conmio»icc?«-i  ; 
there  had  been   as  mucli    as   j'.>riy  aortas  cleared,   and  m'^^s 
worth  two  dollars  and  fiftvcoi.'.s  pi-racre,  for  rent. 

1st.  Defendants  ollered  in    evitlcnce  the  original  plat  air      ^ 
grant,  from  the  State  to   llobevt   11.  Elliott;  datt^d    16lh  D( 
ceniber,  IS37,  for  said  lot. 

2d.  A  deed  from  Elliott   to  Benjamin   Crabb,  to  said  lot 
dated  27lh  April,  1S46. 

3d.  A  deed  from  Crabb,  to     \Villiam  Taylor,  dated  8tl 
December,  ISoO. 

1st.  The  Court  cljarged  tlie  jury,  thai  if  they  believed  that 
Taylor  was  an  innocent  purchaser,  wi:iionr  notice  of  Bald- 
win's purchase,  or  possession,  then  he  is  entitled  to  recover 
the  premises  in  dispute,  and  rent  therefor  as  proved. 

2d.  That  if,  from  the  answers,  and  other  evideoce,  they 
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believed  that  tiio  coi>y  bond  iiitaclutd,  as  an  rxhihit  to  the 
bill,  is  a  true  c()|)y  of  the  bonil  from  Crabb  to  Baldwin,  and 
that  Taylor,  at  the  time  ho  punhasi'd,  had  notice  of  Ikild- 
win's  former  purchase  and  j^ossrssion,  and  that  lie  had  ten- 
dered the  purchase  money,  with  interest,  within  a  reasonable 
time  then  they  ouuht  to  fjn<l,  tl^at  upon  his  payment  of 
the  purchase  money  and  interest,  that  Crabb  execute  and  de- 
liver to  him  a  deed  for  the  premise^?, a?id  tliat  Taylor's  action 
of  ejectment  be  porpetnally  enjoined.  The  Court  being  of 
opinion  that  the  terms  of  the  bond  for  titles,  did  not  annul 
the  contract,  if  the  money  was  not  paid  on  the  day  it  was 
due,  but  that  the  vnnde»;  had  a  reasonable  time  afterwards, 
within  which  to  pay,  and  call  for  titles.  To  which  charge 
defendants  excepted. 

The  jury  found  for  the  complainants — enjoining  perpetu- 
ally the  action  of  ejectment,  and  that  upon  the  ])ayment  of 
the  purchase  money,  with  interest,  to  Crabb,  that  he  execute 
titles  to  Baldwin. 

Whereupon,  dcrendnnts  lender  their  bill  of  exceptions,  as- 
signing as  error,  tlie  charge  of  the  Court,  and  the  verdict 
aforesaid. 

Hood  &  Robinson,    for  plaintiff  in  error. 

Douglass  &  Douglass;  and  E,  11.  Iji:all,  rr;;///7/. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

The  question  is,  whether,  the  second  charge  of  the  Court 
*iras  right?  That  char;.n»  amounts  to  this,  that  time  was  not 
of  the  essence  of  the  CM.iract;  that,  although,  lialdwin,  did 
lot  offer  to  pay  the  pnre.h;\se  morif-y  on  the  day  it  fell  due, 
l^et,  the  contract  of  purchase,  still  subsisteil,  and  he  had  still 
it  reasonable  time  within  which,  to  pi'v  that  moip^y.  Was 
this  charge  right? 

The  general  principle,  no  doubt,  is,  that,  in  equity,  time  is 
Hot  of  the   essence   of  the  contract.     That   this    is  true  of 
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mortgages,  and  bonds  with  penalties,  is  familiar  doctrine. 
Indeed,  it  is  true,  al  law,  of  bonds  with  penalties;  and,  we 
may  say,  also  of  mortgages,  in  this  State,  for  in  this  State, 
we  may,  if  not  mnst,  foreclose  mortgages  at  law. 

And  I  think  it  doublful  myself,  whether,  the  conclusion  to 
be  drawn  from  the  English  authorities,  as  they  at  present 
stand  is  not,  that  lime  is  in  no  case  of  the  essence  of  the 
contract.  I  tliink  it  certain,  that  they,  at  least,  do  not  go 
fnrther  than  this, — that,  it  is  possibles©  to  frame  a  contract, 
that  time  shall  be  of  its  essence. 

Conceding,  however,  that  a  contract  may  be  so  framed, 
that  time  shall  be  of  its  essence,  the  question  is,  whether  the 
contract  in  the  present  case,  was  so  framed. 

What  is  the  test?  This, I  suppose,  we  may  say,  that  the 
words  shall  be  such,  that  they  clearly  show  the  intention 
to  be,  that  time  shall  be  of  the  essence  of  the  contract.  2 
White  fy  Tuc/or,,  Lead.  Cits,  19;  and  what  words  will  be 
sufficient  for  this  ?  Words,  at  least,  as  strong  as  these,  "  that 
the  agreement  shall  be  void,  unless  the  purchase  be  com- 
pleted on  a  certain  day."     2d  Ibid. 

Are  there  any  such  words  in  this  agreement  ?  There  are 
not.  This  agreement  is  evidenced  by  a  bond  for  titles,  and 
the  condition  of  that  bond,  is  as  follows:  "  The  condition 
of  this  obligation,  is  this,  that  if  the  said  Benjamin  Crabb 
shall  make, or  cause  to  be  made,  to  the  said  Baldwin/'  "a 
good  and  sufficient  title"  "  to  lot  No.  one  hundred  and  forty- 
two,"  "  when  the  said  Moses  F.  Baldwin  shall  have  paid,  to 
the  said  Crabb,  the  sum  of  one  hundred  and  fifty  dollars, 
which  payment  is  to  be  made  by  the  twenty-fifth  of  Decem- 
ber, that  then  the  above  bond  or  obligation,  siiall  be  null 
and  void,  otherwise  to  remain  in  full  force." 

Tiiere  is  nothing  in  these  words,  importing  that  the  contract 
of  purchase   was  to  be  void,  if  the  purchase  money  was  no 
paid  on  the  appointed  25th  of  December.     They  merely  sayp. 
that  the  vendor's  /I>c;;i^  shall  be  void,  when  he  makes  a  title 
and,  that  he  must  make  a  title,  when  the  purchase  money  i 
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paid,  and,  tliat  ilio  pmcliase  moih'y  is  to  be  paid  on  the  25th 
of  December,  Tliey  do  not  u«»  fiinher,  and  say,  that  if  the  pur- 
chase money  is  not  paid  on  that  day,  the  contract  of  pur- 
chase is  to  be  void. 

We  think,  then,  that  tliese  words,  taken  by  themselves, 
are  not  sufficient,  to^how  it  to  have  b(»en  the  intention,  tliat 
the  contract  of  purchase  was  to  be  void,  unless  the  pui chase 
money  was  paid  on  the  2.5ih  day  of  December. 

And  this  view  from  the  words,  is  confirmed  by  the  con- 
duct of  the  parties.  Haldwin,  the  purchaser,  went  into  pos- 
session at  the  time  of  tlie  purchase,  and  he,  and  his  assignee, 
DuBose,  have  remained  in  possession  ever  since. 

In  this  conduct,  Crabb  and  his  assignee,  Taylor,  acqui- 
esced, until  tiie  bringing  of  the  ejectment,  wliich  was  brought 
only  a  short  time  before  the  commencement  of  tlie  biJh 
They  did  not  complain  ;  they  did  not  demand  re-possession 
of  the  land,  or,  of  the  bond  for  titles;  they  did  not  offer  to 
return  the  note  given  for  the  purchase  money,  until  they 
Came  to  answer  the  bill.  All  this  goes  to  show,  that  the 
parlies,  themselves,  interpreted  their  contract,  as  not  mean- 
ing, that  lime  was  to  be  of  its  essence.    . 

We  think,  then,  that  the  Court  was  right,  in  the  part  of 
its  charge,  in  which,  it  told  the  jury,  that  time  was  not  of 
the  essence  of  the  contract. 

Was  the  Court  also  right  in  the  other  part  of  its  charge, 
in  which  it  told  the  jury,  that  Baldwin  was  entitled  to  a 
reasonable  time  within  which,  to  pay  the  purchase  money? 
We  think  so.  This  part  of  the  charge,  was  but  a  corollary 
from  the  first  part.  So,  if  that  was  right,  this  was,  of  ne- 
cessity, right.  This,  indeed,  was,  I  believe,  not  disputed. 
The  first  clia  z**-  w.is  in  favor  of  the  plainiiffin  error.  The 
two  charges  are  all  the  decisions  slated  in  the  bill  of  excep- 
tions. 

There  was  no  motion  for  a  nev/  trial.  Therefore  the  ac- 
tion of  the  jury  cannot  come   before  tliis  Court,  ccnseqiient- 
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ly,  iLcic  can  be,  for  {\Ai<   d  xni.  no   fimlicr  qiiesii.  n  in  \lx 
case. 

Judirment  affirmed. 

McDonald  J  diJ  not  iiro.>iilc  iti  liiis  ciiso,  being  i»b.>cul  cii  nc<.-oiint  of  il!n< 
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Samuel  H.  Causey,  rx'or,  plaiiiti/Tin  error, vs.  "Wiley,  Ba 
&  Co.,  and  oiliors,  defendants  in  error. 

[1.]  Il  Is  ooinpi'toiit  to  pDvo  a  Tict    which  lends  to  csiabli.'-h  a    nihtler  cr 

reotly  in  i-^stic,  bill  whii-li  when  |»ro\en.  may    be    cnliileJ  to  t'Onie  weigl 

the  trial  ol'llse  n»i:in  i>>nc  belweirn  t!:e  parlies. 
[2.]   Tai'ts  M  h  c'l  i-iiiiM*  to  Uu*  kn.iu  IcJ-re  of  a  wilfurss,   by  reason    ofhii* 

oonni'L-ioil  wiih  ihe  e:j>e  a^  altoin-.y    a*,  law,    cannot,  under   ibc  slutuL    ' 

j'iven  in  evivlf.'ice  hy  him. 

[3.]  ITlIicre  lie  lo-:>l  c'lpnciry.  aii«l  no  iinpo-iiion  or  fr.nul.  a  contract  of  sir 
ship  is  biiitiini:;  b:ji  Wv'.ilciios  ui'c  rvi-.-iiy  on    the  j>iirt    or'ihe  sureiy,  aacE 
fact  ill!'  it   i^    a    C/ i'ii-;icl   ciVui  ciy^liip,  luay  be   C'v"n*«i.lerei1  ou  the   i>st^' 
fraud  in  j>r«-cnrinu'  it. 

[4.]  A  cii.irjc  h^  lh(\niry.  th-.il  *•  fr  r«.l  is  not  lo  be  pre>n:::cd.  but  mn!«tl»e  prO**^ 
by  tlio>e  allcjiiij  it.**  UMcxpl.tl:ii-«l.  io  um    a   Ic^.ii   chr-rir*'  in   a  ca>e  in  wli-^* 
there  i>  eviuLii-jc  or]acl>  a. id  c.Toiii:i>lai:ce.>  Icnd!".-^  ij  prove  fraud. 

In    E(jni(y,  in    Crawford  Superior   Court.     Tried   befoi 
Judge  Lamar,  at  September  Term,  1S5S. 

Tiii.s  was   a  bill  oriirinaily  filed    by   Lemon  M.    Cause 
against  \Vil*y,  IVuiks  &.  Co.,  and  others.      'I'he  coniplainan 
snbse(iUiUiih'  c!yii''a:,  his    exrcutcr,   Suuinel   il.  Causey,  \va^ 
made  liie  j»arfy  eompluinajit,  in  wliostj  name  the  eanse  pro- 
ceed^'d  t)  n  ri<Mriiij. 

The  object  of  the  bill  was  to  relieve  c<Mi)plainant  from  lia- 
bihtyon  tiiree  promissory  notes,  each  for?I,200  00,  given  tO' 
Wiley,  13aiilvs&.  (.-o.,  signed  by  Willian)  J.  Causey,  as  priuci- 
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pal,  ari*l  the  said  Lemon  M.  Cansoy,  as  security,  on  thfe  ground 
thai  said  Lemon  JNI.  was  induced  to  sign  said  notes,  as  surely, 
by  the  false  and  fraudulent  misrepresentations  of  defendants. 
Complainant  was  the  fatherof  said  VVm.  J,,  and  the  bill  alleges 
that  "owing  to  his  bodily  and  mental  infirmities,  brought  on 
by  a  stroke  of  paralysis,  under  which  he  labored  and  lan- 
guished for  eighteen  months  or  thereabouts,  previous  to  the 
time  of  signing  said  notes,"  most  of  complainant's  business 
^Jiras  in  the  hands  of  his  son,  the  said  William  J. 

The  case  was  heard  upon  the  bill, and  answers  and  proofs. 
The  jury,  under  the  charge  of  the  Court,  found  for  the  de- 
fendants; whereupon,  complainant    moved  for  a   new  trial, 
upon  the  following  grounds,  viz: 

1st.  Because  the  Court  erred  in  admitting  the  testimony  of 
Kicodemus  Andrews,  and  in  overruling  plaintiflPs  objections 
tJiereto,  viz:  that  it  was  irrelevant,  and  was  res  inter  alias 
^jctOj  not  tending  to  illustrate  the  real  issues  made  by  the 
pleadings. 

2d.  Because  the  Court  erred  in  admitting  the  testimony  of 
Trancis  H.  Murdock,  and  in  overruling  plaintifPs  objections 
thereto,  viz:  that  it  was  irrelevant  in  this,  that  the  situation 
of  William  J.  Causey,  when  he  commenced  business  in  1849, 
did  not  tend  to  illustrate  any  idea  made  by  the  pleadings  in 
the  cause. 

3d.  Because  the  Court  erred  in  admitting  the  interrogato- 
Ties  of  James  A.  Miller,  and  in  overruling  plainiifl's  objec- 
tions thereto,  viz:  that  the  said  testimony  referred  to  a  letter 
or  letters  which  were  not  produced,  or  accounted  for,  or  ex- 
hibited to  the  answers  of  defendants,  or  either  of  them  ;  that 
the  testimony  related  to  a  transaction  wholly  and  entirely 
void,  it  being  an  attempt  to  make  Lemon  Causey  liable  for 
the  debt  of  another,  without  any  writing  signed  by  said  Lem- 
on, or  another  authorized  by  him,  charging  him  with  the 
payment  of  such  debt,  and  because  if  admissible,  notwith- 
standing the  foregoing  objections,  it  was  irrelevant,  and  rela- 
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ted  to  a  transaciiou  and  credit,  other  than,  and   wholly  dis- 
tinct from,  the  debtor  demand  now  in  controvery. 

4th.  Because  the  Court  erred  in  admitting  the  testimony  of 
Harrison  H.  Collier,  and  in  overruling  plaintiff^s  objection 
thereto,  viz :  that  the  same  was  irrelevant. 

5th.  Because  the  Court  erred  in  admitting  the  will  and 
codicil  to  Lemon  Causey's  will,  said  codicil  dated  Idth  July, 
1853,  and  in  overruling  plainlifl'^s  objection  thereto, viz:  that 
the  same  was  irrelevant,  and  tended  to  illustrate  no  issue 
made  upon  the  pleadings. 

6th.  Because  the  Court  erred  in  admitting  the  deed  from 
Lemon  Causey  to  Samuel  H.  Causey,  John  Causey,  Little- 
berry  Causey,  and  James  M.  Sanders,  dated  1 7th  May,  1853, 
and  in  overruling  plaintiff's  objection  thereto. 

7th.  Because  the  Court  erred  in  rejecting  the  testimony  of- 
fered by  Green  P.  Culverhouse,  Esq.,  to  prove  the  contents 
of  certain    interrogatories  which  had  been  sued  out  in  the 
case  for  Elizabeth  Walker,  had  been  read  on  a  former  trial, 
the  said  Elizabeth  having  been  proven  to  have  died  since 
said  former  trial,  and  he,  the  said  Green  P.  Culverhouse,  hav- 
ing stated  that  he  was   counsel  in   this  cause,  acquired  his 
knowledge  of  the  contents  of  said  interrogatories  during  his 
relation  as  counsel  to  the  cause,  and  as  he  believed,  in  con- 
sequence of  that  relation,  as  but  for  that  fact  he  didnotthink 
he  should  have  paid  attention  to  the  reading  of  said  ques-   - 
tions  and  answers  in  open  Court,  or  should  have  read  them  ^ 
out  of  Court,  as  he  had  frequently  done,  though  he  was  pres-«- 
ent  and  heard  them  read   on  the  former  trial  in  open   Court^-^ 
the  plaintiff  also  stating  that  he  had  no  other  witness  that  h^ 
knew  of,  by  whom  he  could  prove  the  contents  of  said  intei 
rogatories  and  answers,  and  the  testimony  therein  given  ha^ 
ing  been  admitted  to  be  material. 

8th.  Because  the  Court  erred  in  stating  in  the  presence  ai 
hearing  of,  and  to  the  jury,  in   response  to  a  question  pn 
pounded  by  one  of  respondent's  counsel,  while  addressii 
the  jury,  that  that  portion  of  Montfori's  answer  to  compiaL 
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ni's  amendment,  in  the  words  following,  viz:  "  this  defend- 
LDt  further  answering,  saith,  that  he  had  no  reasons  to  believe 
hen,  nor  does  lie  now  believe,  that  the  said  Lemon  M.  Cau- 
ey,  at  that  time,  from  the  infirmity  of  age,  disease  or  other 
use,  either  mental  or  bodily,  was  incapable  of  knowing  his 
Liability  in  signing  said  notes,"  &c.,  was  directly  responsive 
m.o  the  allegations  in  said  amendment.     [Abandoned.] 

9th,  Because  the  Court  erred  in  charging  the  jury,  as  fol- 
lows: "  I  am  requested  by  the  defendant's  counsel  to  charge 
'yon  as  to  the  consideration  of  this  contract      All  I  have  to 
9ay  as  to  the  consideration  of  the  contract   for  which  these 
Dotes  were  given,  is  this,  that  it  was  lawful  for  L.  Causey  to 
lecome  security  to  his  son    for  the  payment  of  these  notes, 
«nd  if  he  had  the  legal  capacity  to  contract,  that  no  equita- 
ble incapacity  can  be  alleged  so  far  as  a  want  of  considera- 
tion is  concerned.     But  few  securities  are  ever  benefitted  by 
incurring  such  liabilities,  but  if  done  voluntarily  and  withoul 
fraud,  they  are  nevertheless  liable.     The  authorities  read  by 
complainant's  counsel,  as  to  inadequacy  of  price,  and  in  case 
of  gross  and  palpable  inadequacy,  in  which  equity  will  su- 
pervene and   relieve,  only  establishes  the  principle  that  a 
Court  of  Equity  will  lend  its  aid  in  relief  of  such  cases  from 
the  presumption  of  fraud  which  arises,  as  no  man  would  be 
presumed  to  enter  into  such  contracts,  unless  fraud  or  impo- 
sition was  practiced  upon   him,  the  consideration  being  but 
of  little  or  no  inducement  to  do  so." 

10th.  The  Court  erred  in  all  that  portion  of  its  charge,  re- 
lating to  the  weak  and  imbecile  condition  of  complainant's 
mind,  and  the  purpose  for  which  evidence  of  his  mental  state 
was  admitted,  and  the  influence  it  should  have  upon  the  ju- 
ry, and  in  narrowing  the  issue  made  by  the  pleadings  to  a 
question  of  fraud,  or  no  fraud — thereby  excluding  the  jury 
from  a  consideration  of  the  question  of  undue  influence,  and 
Che  circumstances  growing  out  of  the  confidential  relations 
existing  between  some  of  the  parties. 

1 1th.  Because  the  Court  erred  in  referring  in  general  terms 


\ 


413  SUPPvEMK  COURT  OF  GEORGIA. 

C':u!.-c3-,  ox'cr,  vs.  W'ili.y.  l.ja.M.'c.s  cV  Co.  el  ul. 


to  iho  aiulioriiios  rciid  lo  the  Court  from  Story's  Eqiiity, 
complaiiiani's  couns..»l,ain.l  in  not  reading  over  ihe  seciii> 
so  read  by  complainant's  counsel,  and  expounding  them      t€^ 
the  jury,  and  in  addii:g  to  this  i)art   cf  his  charge,  "  bul  it  m^ 
Court  also  char::es  vou,  ihat  fraud  or  no  fraud  i?  also  one 
the  controlling  elements  of  the  case.'' 

12th.  because  all  those  portions  of  the  Court's  charge,  n 
lating  to  fraud,  weakness  of  mind,  and  inadequacy  of  r.o 
sideration,  are  general  and  abstract,  not  appUed  to  tlie  parti 
ular  facts  and  circumi^tanccs  of  the  case,  and  well  calculate 
to  confuse  and  misioad  the  jury. 

13th.  Because  the  verdict  of  the  jury  is  contrary  to  la 
and  equity. 

14th.  Because  said  verdict  is  against  evidence,  and  with 
cut  evidence  to  support  it. 

I5th.  Because  said  verdict  is  decidedly  and  strongly  again^^-   *^ 
the  weight  of  evidence. 

The  Court  overruled  tlie  motion  for  a  new  trial,  and  com-^^^" 
plainant  excepted. 

CuLVKKiiOL'SE  ^'  ANi^LiiY 5  Geo.  W.  Norman;  aiid  S.  Hall  —   f 
for  plaintiifin  error. 

Coox  &:  JMoNTroiiT,  co}itra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

[1.]  This  voluniinoTis  record  presents  points  on  the  single 
issue,  whetlier  the  original  complainant  was  circumvented  in- 
to the  signature  of  the  notes  as  suiety  for  his  son,  William 
J.  Causey.  On  the  tried  of  an  issue  of  that  sort,  great  lati- 
tude is  allowed  in  the  admission  of  evidence;  and  ciicum- 
slances,  seeming  to  have  Jittle  or  no  connection  wiili  the 
principal  transaction,  are  often  looked  to,  because,  on  a  strict 
and  close  examination,  they  may  throw  light  upon,  and  ex- 
plain circumstances,  which  have  a  direct  bearing  upon  it, and 
which  are  in  evidence.    Whether  the  explanatory  circum- 
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s  t.cft»  :Knces  are  sufficient  to  defeat  the  force  of  those  in  support  of 
^^^^^    main  issue,  is  a  question  for  the  consideration  of  the  ju- 

In  questions  of  fraud,  it  is  often  necessary  to  enquire 
the  ywo  a7227;jo  of  the  parties ;  and  circumstances  to  elu- 
^ite  that,  may  be  given  in  evidence.     It  may  be  of  conse- 
nce,  too,  to  prove  a  knowledge  of  the  party  said  to  be  prac- 
d  upon,  of  the  existence  of  a  certain  state  of  things  which 
isputedby  him;  and  circumstances tending,]even remote- 
to  establish  such  knowledge,  is  proper  evidence.      That 
IRI.  Causey  took  up  a  note  signed  by  W.  J.  Causey  and  L 
Causey,  given  the  year  before  the  matter  in  issue  took 
ce,  taken  in  connection  with  the  fact  that  W.  J.  Causey  had 
veyed  property  to  L.  M.  Causey  and  others,  to  pay  off 
h  Habilities,  is  admissible  on  the  question  whether  L.  M 
Xisey  knew  of  the  pecuniary  embarrassments  of  W.  J.  Cau- 
,  however  valueless  its  influence  may  be  on  that  part  of 
issue  which  related  to  the  conduct  of  the  parties  in  pro- 
ving the  signature  of  the  intestate  of  plaintiff  in  error  to 
notes. 

0  it  may  be  said  in  regard  to  Murdock's  testimony.     He 
ved  that  W.J.  Causey  was  poor,  but  not  that  he  was  in- 
dent.    Though  poor,  he  purchased  a  stock  of  goods,  and 
"^'"e  a  mortgage,  but  there  is  no  evidence  of  antecedent  debts, 
tit  is  evidence  to  be  considered,  that  he  commenced  bu- 
«ss  years  hefore,  without  means,  and  is  only  admissible  to 
ve,  infcrentially,  that  his  father  had  knowledge  of  his  cir- 
"^nstances  at  the  beginning.     It  is  true,  that  it  is  slight  evi- 
nce that  he  continued  to  be  solvent. 
The  evidence  of  ^Miller  proved  the  existence  of  a  letter,  but 
^  its  contents,  and  is  only  admissible   as  evidence  of  the 
^wledge  of  L.  ]\r.  Causey  that  his  son  was  then  without 
^**  ^ans.     There  is  nothing  in  the  evidence  of  Miller,  certain- 
►  to  prove  the  existence  of  a  legal  or  moral  obligation  on  the 
^  of  L.  M.  Causey,  to  pay  the  debt  in  question,  and  it  could 
thave  been  admitted  for  any  such  object.     The  presump- 
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tion  is  against  Miller's  having  written  such  a  loiter  as  would 
fix  a  liabiUty  on  him,  and  if  he  diJ  not,  the  request  of  L.   !Rf- 
Causey  was  not  complied  with.     For  the   same  reason,   llie 
evidence  of  II.  II.  CollicT  ought  to  have  been  received. 

[2.]  The  testimony  of  G.  P.  Culverhouse  was  inadmissible 
by  the  terms  of  the  statute,  and  ought  to  have  been  rejected, 
as  it  was. 

[3.]  Th(?re  is  no  error  in  the  char^ie  of  the  Court,  in  reg-istd 
to  the  consideration  necessary  to  support  a  contract  of  sur€=^^'' 
ship.     If  there  be   legal  capacity,   and  no   imposition,   sl^^U 
contract  is  binding.     On  the  issue  of  fraud  or  no  fraud        ^^ 
procurinL(  the  coy^fraci^  weakness  of  capacity,  combined  xw^^^*"^* 
the  fact  that  ii  is  a  contract  of  sun  tyship,  is  entitled  to  ci 
sideration. 

The  prominent  grounds  of  complaint,  of  tlie  judgmeni 
the  Court  beiov/,  arc  to  be    found  in   the   10th    and   12 
grounds  of  the  motion  for   a  new   trial,  and  amount  togel 
er,  to  an  allrgaiion  of  a  want  of  appositcness  in  the  cliai 
of  the  presiding  Judge,  to  the  facts  and  circumstances  of  tl 
case,  as  iri  cvid(Mice  i)rloro   th.e  jury.     The  plaintilPs  cou   ^• 
sel  relies,  in   support  of  his  cause,  on  the  principle,  tJiai  »'»/- 
though  \v(  ■.•.\!irs.s  of  mind,  short  of  legal  incapacity  to  con- 
tract, is  n-)l  .v:iliii!ient,  of  its'.Mf,  to   invalidale   the   note,   ye/, 
Tcry  y.light  circumstancr-s  of  fr;u]d  or   imposifioii,  are  siiiS- 
cient  to  s-.-t  it  :v  i.'.l.\  and  ifiat  tli  ?   Court  ouizlit  to  have  iiiven 
the  jury  niore;  e.vi:-;cit  instrurtious    uno!i   liiat   point.     The 
Court  ciii-ivT'l  the  j'iry,  in    sul'jsiaiice,  that  in  proportion  to 
tlio  nu.'iital   iiifnniiiy  of  the  )>arty,  h--?    is  to  be  supposed  to 
be  less   (Mpahlo   u(  n^sisiing  impornmity,  and  of  guardin? 
himself  a.raiji^i  ilin  circnnivcntion  and  machinations  of  those 
wlio  medilatpa   fraud  upon  him,  and  that  under  that  vie\r 
of  the  case,  if  I^.  TJ.    Causey  was  competent  to  contract,  he 
was  liable  on  the  notes,  and  should  be  decreed  to  pay  them 
unless  they  should  believe,   from  the  evidence,  a  fraud  was 
practiced  on  him,  in  the  procurement  of  his  name,  as  se- 
security  on  the   notes,  by  Wiley,  Banks   &  Co.,  or  Theodo- 


MACON,  JANUARY  TERM,  1859.  451 

Cati^i'V,  ct"  )r  vs.  Wiit'v.  Drnl^s  A;  Co.  vt  al. 


• 

^^Vc  N.    Monifi)rt,  the  attorney  at  law,  or  some  oihor  person, 
^^tli  their  kiiou'lodge  or  coiicinrop'.'o, anJ  it  is  a  setilud  prin- 
^'^ple  that   fraud  is   not  to   be  prcsinncd,  hut  must  be  proved 
^y  those  alleuiiii:  it. 

We  think  that  this  charge  was  too  general,  and  not  suffi- 
tiently  explicit,  as  to  the  lei^al  and  equitable  principles  ap- 
plicable to  the  case  maile  by  the  bill,  answers  and  proof,  and 
especiallj",  in  inslruciin;^'  the  jury,  without  further  explana- 
tion, that  "it  is  a  seiiled  principle,    that  fraud  is  not  to  be 
presumed,  but  must  be  proved  by  tliose  alleging  it."     It  was 
in  proof,  in  this  case,  that  Lemon  J.  Cau'^ey  liad  been  a  long 
lime   alllictcd    with  paralysis,  or  (bad  palsy,  at  the  time  he 
signed  the    not(!s  as   security  fur  his  sou;  some  of  the    wit- 
nesses  thouglu  him   capab.le  of  aitfudin.;  tt)  ordinary  busi- 
ness understaudi  iltIv,   while  others  believed  him   to  be  in- 
competent.     The  defendanrs,  crcdiuirs  of  Williai!!  J.  Causey, 
had  li(»ard  of  iiis  embarrassments,  and  so  well  satisfied  were 
they,  that  their  debt  was  in  jeopardy,  that  it  was  considered 
worth  a  trip  by  one  of  them,  from   Charleston  to  Crawford 
county,  in   this    State,  to  attempt  to  sec?ire  it.     He   went  to 
Knoxville,  accompnui^d  by  his  alt»;rney  from  anr-thrr  coun- 
ty,and  had  an  iiiierviev/ v/itii  the  d'-bior,  William  J.  Causey, 
who  was  a  fiivorile  st)n  of  his  paruiysed  falher ;  the  creditor, 
the  attorney,  and  the  stui,  alter  an    interview    in  Knoxville, 
went  together  lo  the  h.niso   of  the  falher,  and  soon  induced 
him  to  sig'i  the,  notes   <is  security;  tiie  son  at  the  time,  being 
utterly  insoivent.     Ihe  imbeeiic  f.-tlier  siiid  at  the  lime,  and 
in  the  presence  of  liie  panic  s,   aee.'.rdiuij;  to  the  answers,  af- 
ter the  notes  had  l)-.;e!i  s'rz!ied  by  him,  that    it    was  the  ene- 
mies of  iiis  sc.'U  who  had  circulated  re|>r»rls  injurious  to  his 
credit;  but  this   dcielaration,    indicated    that   lie  b«ilieved,  at 
the  time,  that  his  son  was  solvent. 

The  Court,  on  the  hearing  of  such  a  cause  in  c-juity,  should 
give  in  charge  to  the  jury,  the  principles  on  which  Courts  of 
Equity  act,  in  reference  to  cases  of  this  sort.  "  When  the  par- 
ty executing  an  instrument,  is  a  weak  man,  and  liable  to  be 
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iinp.isod  n|>:.ai,  the    Coiiil  v/ill  look  upon  i!io  circiimslance^  *, 
and  til?  iKiture  of  l-io  traJKsaclioiis,  vriih  a  very  jcalons  cy  -^, 
and  will  vcrv-  strictly  oxiiiiino  the  condncl   and  behavior  ^cDf 
the  pcrsoni^  in  wl:osc  favor  it  is  made.     If  it   see    that  an       y 
acts,  or  strnta:ron!s,  or  anv  undne  means  h.ave  boen  used -^    ' ' 
'•if  it  soc  tlio   \rM,K  yparlv  of  imposition   at  the   bottom;  c    "^r 
that  the   donors/"  (security  licre)  *ms  in   such   a  situati(^     n 
with    respect   to    tlie    donee,"   (the   principal    in  the    noC    ""-C 
here)    '-as    may  natnrally   ijive   an   undue   inliucnce   ov^^3^ 
him  ;  if  there    be  the  least  scintlUa  of  fraud  in  such  a  cas^^"^ 
the   Court  will,  and  ought  to    interfere."     Hill  on  Tiustee..-'^^^t 
(\5A)  2d. 2m,  Kd, 

In   the  case  of  Griffm  vs,  DcvciiUc,   and  others^  reporter 
in  the   appendix   to  the  'Ml   vol,   of  JVooddiso}i*s  Lectiire^^^^^^ 
Lord  Chancellor  I'riiurlow,  [  believe  it  was)  remarked  iha 
"  the  Court  would  not  set  aside  the  voluntary  deed  of  a  wca 
man,  who  is  not   absolutely   non  compos,   nor  any  deed  olP^ 
improvidence  or  ])rofusencss,  for  these  rensons  merely,  whe 
no  fraud  appears,  as  was  laid  down   by  Sir  Joseph  Jekyll  i 
0.<nwnd  and  Filzro}j  ;but,  that  Sir  Joseph  Jekyll  might  hav 
been  pleased  to  add,  that  from  these  ingredients  there  might 
have  brcn  made  out  and  evidenced  an  inference  of  fact,  that 
there  was  fraud  and  mi:sreprcsentalion  used/'     The  learned 
Chancellor  seems  to  have  laid  down  the  sound  rule,  and  the 
only  rule  which  can  protect,  ( :i^5Ctually,  weak  men   from  the 
machinations  of  artful  men  of  superior  mind,  viz:  that  up- 
on proof  of  weak  mind,  and  that  the  instrument  was  exe- 
cuted without  consideration,  or  was  improvident  or  profuse, 
fraiid  v/ould  be  inferred,  and  to  rebut  it,  proof  must  be  made 
that  it  was  the  voluntary  act  of  the  parly  himself,  nnmoved 
by  the  words  or  conduct  of  the  party  taking  the  benefit  un- 
der it. 

The  latter  part  of  the  charge  under  consideration  unex- 
plained, may  have  misled  the  jury,  and  in  all  such  cases,  wc 
liold  that  an  explanation  should  be  given,  to-wit:  that  fraud 
may  be  inferred  from  circumstances.     It  may  be  proved  un- 
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cjucslionably,  like  any  oilior  cliLirgr*.  Mimi  may  l»o  convicted 
©f  capital  olienccs  iijumi  cinuinisianiijil  ovi«.h'nc«\  Friuul 
also,  may  be  proved  by  circmnstaiict's,  hiU  it  In  ik;!  to  b^  |)i('- 
sunied.  This  prin"iple  nioy  be  illiisiinlcd  in  n  niiinner  to 
elucidate  the  law  of  this  ci^-^;  A.  bt;in_i:  a  man  of  powerrnl 
miud,  trades  with  15.,  a  person  of  wak  ai;'.l  imp:;ir»  il  minti  : 
he  purchases  property  l'i«.nn  iiim,  unci  I'.'iys  an  ina-li'ijinne 
price;  this  is  proven,  ami  ili-j  eviJenco  stops  here.  Fraud  is 
not  to  be  prosnuu:il,  for  a  man  of  stroui^^  mind  may  sell  [jrop- 
erly  for  greatly  less  than  its  value,  and  may  have  snlUcient 
reasons  for  it,  but  if  it  be  shown  that  15.  was  a  person  of 
weak  mind,  and  easily  imposed  on,  fraud  itiay  be  presumed 
from  the  combination  of  liie  two  circumstances,  sircngtli  of 
mind  on  the  one  hand,  and  weakness  of  uiind  on  theothrr, 
and  the  great  inadequacy  of  the  price  paid  A)r  tho  pr  )pjriy. 
The  proof  of  these  circumstances  alone,  would  ilnow  on 
the  person  taking  a  largely  disproportionate  benelh  nndor 
the  contract,  the  necessity  of  making  proof  that  there  was 
nothing  in  his  condnet  or  behavior  toward  liie  parly  with 
whom  he  made  the  contract,  showing  tVaud ;  that  tlu-re 
was  nothing  of  imposition,  influence  or  encouragoment,  to 
trade,  &c.,  &:c. 

In  the  case  of  Chesterfield  vs.  Jcnisnu  2  J'csn/.Sr,,  133, 
Lord  HanJuncK'  em^.mcrates  several  sp,ccics  ol  fiaud,  and 
the  law  on  tlie  subject,  snmmarily,  whicii  as  it  in  slior:,  I  will 
extract.  "  1st.  Fraud  arising  from  facts  and  t  ircnmstances 
of  imposition,  which  is  thei)lainest  case.  i2d.  Frand  mny  be 
apparent  Irom  the  intrinsic  value  and  subjeci  of  the  bargain 
itself,  such  as  no  man  in  his  senses,  and  not  nnder  delusion, 
would  make,  on  the  onc^  hand,  and  as  no  ln>iiesf  or  fair  man 
would  :icefptt)n  t!ui  other;  whi'^h  an*  ine(piiuib!e  and  nncon- 
scionablc.  barirains,  and  of  such,  even  the  eomnKUi  law  will 
takenotico.  A  third  is  snch  as  may  b(»  presnnnnj  from  the 
circumstances  and  e(Ujdiiion  of  the  panics  eoniraciing;  and 
this  g0(^s  furthe.r  than  the  rule  of  lavr,  which  is,  that  fraud 
must  be  proved,  not  presumed;  but  it  is  wisely  tsiabiishcd  in 
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kiiuwiiiirly  to  do,   is    cfiiuilly  against   cohM'iciice,  as  to  toi^^ 
advantage    of  liis  ignoraiu-a     A  foiinli  l;ind    of  fraud  may 
be   collected  and  iiikrred  in  the  consideration  of  a  Court ^^ 
Equity,  from  the    nature  and  circunistanccs  of  the  irans?^^' 
tion,  as   I  eing  an  impob^ilion    and  deciit,  on    other  persJ- ^^''* 
not  parties  to  llu^    fraudulent   agrceuRiiu"     Tlie  law  u  ;^}^^ 
this   subject    is  as  fully  stated   in   this  t!\:ract,  as   it  car^— "^ 
found  in  the  same  compabs,  any  \vll^■Ie,  and  if  the  princi^^" 
there  laid  down  are  analyzed,  it  will  bf  lound,  that  fraud  vl       ^^ 
be  established  by  circumstances,  as  well  as  by  positive  pr^^^' 
Indeed,  like  most  crimes,  fraud  can  bo  established,  generi^^' 
by  circtimstances  only;  for  when  nini  deteruiine,  deliben:^^^' 
ly,  to  commit  a  fraud,   they  would  scarcely   avow  their  p  -^^ 
pose;  they  would  rather  lay   tluir  plans    so  adroitly  as       ^o 
avoid  detection,  and  the  worst  frauds  can  often  be  searchedo  tJt, 
only  by  circumstances  pointing,  more  or  less, directly  to  the 
object  accomplished.    The  charge  of  ilic  (\)urt  that  *•'  fraud  /i 
not  to    be  presumed,  but  must   be  pr(»ved  by  those  alleging 
it,"  is  no  doubt  correct  in  a  case  to  wliii-Ii  it  applies;  but,m 
a  case  where  either  facts   or  circiiinsiaiicus  tending  to  estab- 
lish fraud,  are  in  proof,  ii  caniiot    ap;>iy.     To  say  that  fraud 
is  not  to  be  presumed,  is  equivalent  to  saying  that  it  is  notlo 
be  supposed  to  exist  without  proof,  cither  positive  or  circum- 
stantial.    Such  an    isolated  charge^,  without   explanation,  to 
do  away  its  positive  eifocts,  cainioi  Jipply  to  any  case  where 
there  is  evidence  to  prove  fraud,  and  ihe  jurj^  are  not  left  to 
bare  presumption,  without  facts  or  circumstcmces  to  support 
it,  to  set  aside  the  allegf^d  traudiilent  transaction.     In  looking 
through   this   case,    such    facts    and    circumstances,  we  are 
bound  to  say,  are  in  pruol',  as  to  call  for  a  charge  of  the  Court 
to  the  jury,  that  they   might  consider  the  facts  a!)d  circum- 
stances, to   determine  the  issue  of  fraud  or  no  fraud.     The 
charge  as  delivered  by  the  Court,  without  explanation,  was 
well   calculated  to  make  an   impression  on  the  mhidof  the 
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y,  that  in  the  opinion  of  the  presiding  Judge,  if  they 
nd  fraud  in  the  case,  it  must  be  upon  presumption  alone. 
J  are  well  satisfied  that  such  was  not  the  intention,  but 
absence,  of  such  intention  cannot  vary  the  law  of  the 
e. 

Judgment  reversed. 
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:pn  R.  Dukes,  plaiinifl  in  error,  vs.  Exocii  Nelson,  ex- 

ecu  lor,  deionclant  in  error. 

That  a  veatlec,  (of  a  slavf.)  with  warranty,  sell;*  without  warranty,  docs- 
I  authorize  the  conclusion,  lh:il  he  vaivcs  his  warranty. 

\Ithoiigh  a  person  who  holds  a  warranty  of  soundness  of  a  slave,  .•sells  the 
ve  without  hirn>e!f  niakinj  a  warranty  of  liis  soundness,  yet,  it  docs  not 
low  of  neee>siiy,  that  he  sustains  no  loss  by  the  f^lave's  unsoundness, 
at  will  depeiid  on  how  much  he  gets  for  the  slave,  as  eoiijparcd  with  what 
gave  for  the  slave. 

V  warranty  of  soundncs.'*,  is  not  neijoliable. 

A  breach  of  the  warranty,  is  matter  defensive,  in  a  suit  for  the  price. 

"5,]  If  an  atrent  btiy  a  sUiv-e  in  his  own  name,  criving  his  own  note  in  pay- 
nt,  and  taking  a  warranty  to  himself,  he  may,  when  .sued  on  the  note, 
Up  a  breach  of  the  warranty  lu  his  defence. 

3mplaint  on  note,  from  Cass  county.  TrieJ  before  Judge 
3k,  at  March  Term,  1859. 

^is  was  an  action  by  Enocli  Nelson,  executor  of  Hervey 
kelson,  deceaseJ,  against  Joseph  R.  Dukes,  on  the  fol- 
ng  promissory  note: 


N 
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^ 


On  or  I) 'fore  ili'3  first  day  of  Jaiuiarj%  1S55,  I  promise  {o^::>  ^^ 
pay  If.  II.  ISelsDn,  or  boan-r,  the  sum  of  nine  hundrpd  and.S::>  a4 
fil'ty  dollar.5  for  valno  received,  iliis  December  25th,  1654. 

(Signed,  JOSEPH  R.  DUKES. 

Tlie  piainliQ'  read  tlie  note  in  evidence  and  closed. 

The  defence   was,  iliat  the  note  sued  on  was  given  for  a  -•^  a 
negro  boy  nuniod  Ileiny,  whiclull.  II.  Nelson,  plaintiff's  tes- 
tator, sold  to  defondant,  andlwhich  negro  he  warranted  to  be 
sound,  but  whicli  was  unsound  at  the  time  of  the  sale. 

Defendant  first  olTored  and   read  in   evidence  the  bill  of 
sale  from  piaintiir.s  testator,  which  was  as  follows: 

AUBEVILLE    DiST.,    So.    Ca. 

Received  of  Joseph  R.  Dukes,  §950,  for  the  purchase  of  a  -^^a 
boy  named  Henry,  I  warrant^sound  and  healthy.  This  De-  —  -■ 
cember  2jtli,  1854. 

(Signed,)  H.  H.  KELSON. 

Upon  this  bill  of  sale,  was  the  following  endorsement:  ^  • 
**  1855,  January  2'2d.  1  transfer  this  bill  of  sale  to  George  "^ 
H.  Gilreath.'^ 

(Signed,)  "J.  R.  DUKES." 

It  was  admitted  by  phiintiff  that  the  note  sued  on  \?as 
given  for  the  negro  named  in  the  bill  of  sale. 

Defendant  next  proved  by  three  physicians,  that  the  negro 
died  of  a  disease  of  the  heart,  called  Hypertrophy,  and  that 
in  their  opinion,  the  negro  had  the^diseasc  at  least  one  year 
before  defendant  bought  him,  and^  that  he  died  from  said 
disease,  and  that  they  would  have:given  nothing  for  him. 

Plaintitf  proved  by  one  physician^and  some  other  witness- 
es, that  in  tl\eir  opinion,  the  negro  Was  not  diseased  at  the 
time  of  sale.  He  also  proved  by  Jonathan  Jordan,  who  was 
the  father-in-law  of  defendant,  that  defendant  informed  him, 
witness,  that  A.  Jclferson  Weems,  of  Cass  county,  Georgia, 
had  requested  him,  dcfondant,7o' make  Nelson  an  offer  for 
the  boy,  and  at  the  reciues\.jot._&^^e\\^^w\v^'^'«^^'^  ^^\s\\ft 
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kelson  aikl  ofTerod  liim  niiio  liiiriflred  and  fifty  dollars  for 
the  boy,  wliicli  lie  understood  to  he  Mr.  Weerns  limit.  Nel- 
son at  first  declined  to  accept  this  oli'er,  hut  afterwards,  a  few 
days  before  Dukes  left  South  Carolina,  he  sent  the  negro  to 
him,  accepting  the  offer.  Dukes  carried  Henry  to  Cass  coun- 
ty, early  in  January,  1855.  Witness  saw  Henry  a  few  days 
li<j^ore  he  left — did  not  examine  him;  he  appeared  to  be 
sound  and  healthy.  In  Seplemhi  r,  1857,  was  at  the  house 
of  defendant  in  Cass  county.  Henry  was  then  dead  and 
this  suit  had  been  commenced.  Jn  reply  to  a  remark  made 
ty  witness,  that  it  would  be  hard  for  Nelson  to  lose  the  boy, 
defendant  said  he  had  nothing  to  do  with  the  lawsuit;  they 
Iiad  merely  used  his  name  as  he  had  given  the  note  to  Nel- 
son; that  fie  had  carried  the  boy  to  Cass  county,  for  Mr. 
AVeems,  and  while  he  was  in  his  possession  he  saw  no  evidence 
of  unsoundness. 

Plaintiff  then   offered  and  read  in  evidence  the  following 
letter,  written  by  defendant  : 

Cassville,  May  6th,  1856. 
Mil  Enoch  Nelson  : 

Dear  Sir: — I  received  yours  of  the  2d  of  April — twenty- 
two  days  on  the  way.  I  would  have  written  sooner  but  for 
circumstances,  being  from  home,  &c.  Vou  say  you  want 
the  money  for  Henry.  Now  let  mo  know  the  longest  time 
you  can  wait  for  it;  you  are  not  in  need  of  it,  1  presume, 
rhave  been  a  little  pressed,  paying  ior  my  land,  and  times 
a  little  hard.  Henry  died  some  time  ago  with  the  dropsy  ; 
he  is  no  more.  Now  come  out  and  buy  land  with  us,  and  I 
will  give  you  all  the  aid  that  you  could  wish,  as  I  am  ac- 
quainted. Lr^  ;::e  lu^ar  from  you;  corn  is  plenty,  pretty 
fair  prospiJCLb  for  wheat ;  health  is  good ;  my  family  well,  &c 

(Signed,)  J.  R.  DUKES. 

It  was  further  proved,  that  the  negro  Henry  died  in 
Weems'  possession,  and  that  he  belonged  to  Weems  when  ho 
died;  that  Weems  bought  him  from  Gilreath  in  September, 
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1S55;  lliat  Gilreath  boiiglit  him  from  defendant  on  the  day       ^^r 
the  transfer  on  the  bill  of  sale  to  him  bears  date. 

After  the  testimony  closed,  defendant  requested  the  Court  ^j^Txrt 
to  charge  the  jury: 

1st.  'J'hat  if  the  negro  had  the  seeds  of  disease  iu  him  at  U^^rnt 
the  time  of  the  sale  to  defendant,  and  afterwards  the  disease  ^z»  .^e 
was  deiTloped,  and  the  negro  died  of  the  disease,  the  defefice^^:^  rzre 
is  complete,  and  they  slionld  find  for  the  defendant,  if  ihe:^  ,^-.10 
negro  was  worthless  at  the  time  of  the  sale. 

2d.  That  notwithstanding  the  transfer  of  the  bill  of  sale.  -^3  Tic, 
the  defendant  may  sot  np  as  a  defence  to  the  action,  a  breact-ff  :r:>ch 
of  the  warranty  of  soundness  contained  in  the  bill  of  sale  «^  e; 
and  if  the  jury  are  satisfied  tliat  the  negro  was  diseased  a.^s  at 
the  time  of  the  sale,  and  in  consequence  thereof,  becam<^  -^riiame 
worthless,  and  died,  they  sliould  find  for  the  defendant, 

3d.  Thar  defendant  had  the  right  to  set  up  this  defencesi^  -s^ce, 
notwithstanding  he  may  liave  sold  the  negro. 

4th.  That  it  was  immaterial  whether  Dukes  bought  th^  ^t  -^^^ 
negro  for  himself  or  W^eems,  in  eiiher  event  he  can  set  u£  rJ"  up 
the  defence  and  if  he  has  sustained  it  by  proof,  ihey  shoult-*  I  -^  ■"" 
find  for  defendant. 

5th.  That  if  Dukes  bought  the  ne,rro  for  Weems,  Weem*  x'^rn^-s 
may  defend  through  him,  e;jpecially  if  they  believe  the  ne^  .^xiie- 
gro  died  in  the  possession  of  Weems. 

Each  and  all  of  which,  the  Court  refused  to  charge,  an»  M~^  -•"^ 
counsel  for  defendant  excepted. 

The  Court  charged  the  jury,  that  if  Dukes  bought  wh^x^'ith 
warranty  from  Nelson,  and  afterwards  sold  to  Gilreath,  an^rx  -^^Qu 
assigned  the  bill  of  sale  vvithout  warranty,  then  he  coulf  ^  ^  '*'" 
T^ot  set  up  lii.^  nnsouLdncss  ns  a  defijuee  in  this  action,  unles  •'^  W^^ 
the  negro  wr.s  nii.sound  at  the  time  he  bought  him  fror  ^-r^^^n^ 
Nelson,  and  A(.-lL<)n  knew  him  to  be  so.  And  that  it  wr^  -^-^-^'*is 
immaterial    wheiiier    defrndnni    purchased    (or   himself  •  ^^ 

acted  as  iln»  ai:ent  of  Weems  ;  that  by  parting  with  the  b'  ^-^  ^''' 
of  sale,  without  warrunty,  he  waived  his  legal  right  to  seti^       -  "P 
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this  defence,  and  in  tlie  absence  of  warranty  by  defendant, 
he  could  not  avail  himself  of  the  defence  relied  on,  unless 
the  jury  were  satisfied  that  the  negro  was  unsound  when 
Nelson  sold  him,  and  that  Nelson  knew  it. 
To  which  charge  counsel  for  defendant  excepted. 

The  jury  found  for  the  plaintifl*  nine  hundred  and  fifty 
doflars,  besides  interest  and  cost;  and  counsel  for  defendant, 
tenders  his  bill  of  exceptions,  assigning  as  error,  the  charge 
and  refusal  to  charge  above  excepted  to. 

Warren  Akin,  for  plaintiff  in  error. 

Underwood  5:  Smith,  contra. 

By  the  Court, — Benmng  J.  delivering  the  opinion. 

The  questions  are:  first,  was  the  Court  below  right,  in 
refusing  the  requests  to  charge?  Secondly,  was  it  right,  in 
its  charge  ? 

The  requests  amounted  to  this;  that,  if  there  existed  a 
breach  of  the  warranty  of  soundness,  made  by  Nelson  to 
Dukes,  the  breach  was  a  defence  to  Dukes,  although  he 
might  have  sold  the  negro,  and  transferred  his  bill  of  sale, 
containing  the  warranty;  and  this,  whether  Dukes,  in  buy- 
ing from  Nelson,  did  or  did  not,  act  as  the  agent  of  Weems. 

The  charge  given  was,  in  part,  this ;  that,  even  if  there 
existed  a  breach  of  the  warranty,  it  would  be  no  defence  to 
Dukes,  if  he  had  sold  the  negro,  and  transferred  the  bill  of 
sale,  made  to  him,  by  Nelson,  unless  he  sold  the  negro,  with 
a  warranty  of  soundness,  made  by  himself;  be-ause  if  he 
sold  the  negro,  and  transferred  his  warranty,  he  ^^ waived-^ 
his  rights  under  the  warranty,  unless  he  himself  made  a 
similar  warranty  ? 

First,  was  this  part  of  the  charge  right  ?     Is  it  true,  that 
if  Dukes  sold  the  negro,  and  transferred  the  warranty  made 
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to  hiin,  wiihout  himself  making  auy  warranty,  he  tcaive^^  i 
his  rii^hts  iiiHler  ilie  warranty  made  to  him?  We  do  nr  ~>^ 
think  that  it  is. 

[1.]  An  implication  that  a  man  lias,  by  his  mere  condiict^V  I, 
waivtMl   a   riu'lu,  he  insisting,  that  he  has  not,  is  a  strcE 
measure,  and   not  to   he  resorted  to  h'ghtly.     Tlie  case  i 
which  iiuch  an   implication  is  allowahle,  must  be  a  case  iiz 
which,  his  conduct  has  heen   acted  on   by  another  persosc  .ai 
who  would  sudor,  unless  the  implication  were  made;  and  e:^   a 
case,  one  in  wliich,  the  conduct  was  such,  that  a  reasouabl^^    i^ 
nuin  might  he  excusj^d  (dv  acting  on  ir.     Now,  did  any  bodj^^  7 
act  on  thj'  idea,  that  I)uk<»s,  by  soiling  this  negro,  and  trans- 
ferrins his  warranty,  and  by  not  making  any  warranty  him — 
self,  ic^fircc/ \ns  ritrhrs  under  Iiis   warraniv?     Did  Gilreat 
do  so  in  purchasing  as  he  did,  from  Dukes?     Of  what  bene- 
fit could  it  be  to  him,  that  Dukes  should  waive   his  rights 
under  his  warianiy  ?     Ii  could  be  of  no   possible  benefit  to 
him.     It  wds  pt)ssil)le,  and  probable,  that  a  iransfer  of  those 
rights  to  (lilrr.-uh,  miulit  b'*  of  benefit  to  him,  but   not,  that 
a  waiver  of  ilu-m  c»)u!i:.     S'ill  nu)re  is  all  this  true  of  Weems, 
who  bou.:ht  of  (libv  aih.     Th"  idra,  that  Dukes  had  waived 
the  warranty,  was  ijoi  one  i!)at  could,  possibly,  make  auy 
part  of  tlie    induct  iiU'Ut    to    him,    to  purchase   of  Gilrcath. 
Indeed,  this  idea   was  one  calculated,   ra'iier  to  deter  both 
him  and  (ii'.rvatii,  fr(-m  pureha.^ing,   tlian,  to  incite  either  to 
purchase.     If  the   wananty   was   waived   Iiy  Dukes,  it  was 
gone,  and  tlu^y,  boiii,  wer*.'  cut  off  U'(^\a  all  cjiance  of  profit- 
ing bv  it;  whereas,  if  it  was  not  waived  bv  him,  thev  iniirht 
think,  that,  as  tlh'V  would    ho!<l   undrr  him,  thev  would  be 
entitled  to  the   i)tmrrii.  of  his  warraniv.     Nelson   could  not 
hav(^  acttd    upon   the   idea,  that  Dukes,  Ijy  transferring  his 
bill  of  sale,  waived  his  warranty,  lor  whatever  he  did,  con- 
sisted in  the  sale  to  Dukes,  whicli,  of  necessity,  must  have 
taken  place,  before  the  sale  by  Duke^.     These  three  persons 
were  all  there  were  of  wliom,  it  was  possible,  to  say,  that 
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Lliey  acted  on  the  idea,  that  Dnkes  liad  waived  his  warranty. 
Consequently,  as  they  did  not  act  on  the  idea,  it  must  be 
true,  that  the  ground  of  waiver  on  which  the  Court  put  its 
charge,  was  not  suflicient. 

[2.]  Was  lliere  any  oiher  suflicient  ground  on  wliich  the 
Court  might  liavc  put  this  part  of  its  charge?  It  was  said  that 
as  DuUes  sold  the  neirro  witI)out  warraniiuL^  his  soundness,  he 
could  not  have  sustained  any  damage,  by  the  fact,  that  the 
negro  was  unsound  when  he  bought  him.     But  whether  this 
is  true,  or  not,  depends  entirely  on  the  piiceat  which,  he 
sold  the  negro.     It  might  he,  that  he  sold  ihe  negro  at  half 
price,  and  that  this  fall  in  the  price,  was  caused  by  the  ne- 
groes unst)undness.     If  this   was  the  case,  the  unsoundness 
of  the  neirro,  caused  him  to  sustain  loss  to  the  amount  of 
half  th3  price  he  paid  f:>r  the  negro.     It  is  to  be  presumed, 
that  he  did  sustain  a  loss  to  some  extent ;  for,  it  is  to  be  pre- 
sumed, that  an  unsound  negro  sold  without  a  warranty  of 
soundness,  will   not  bring  the  full   price  of  a  sound   negro^ 
We  must   presume,  then, /;W/7i«  yj/c/^?,  that  Dukes,  although 
himself,  not  warranting  the  soundness  of  the  negro,  sustain- 
ed some  degree  of  loss  by  reason  of  his  unsoundness;  that 
he  got  for  him,  less  than  he  gave.     There  i.-,  then,  no  ground 
hen^  for  the  charge, 

[3.]  Did  not  Dukes's  transfer  of  Iiis  bill  of  j-nle,  to  Gilreath^ 
carrv  all  of  his  riuhts  under  the  wurrijjl^'  to  Gilreath  ?  I\ 
carried  none  of  them,  to  Gilreath.  The  i)iil  of  sale  v/as  not 
a  transferable  thing.  This  was  d'..'.:i(lL:l  by  this  Court,  in 
BroughLun  vs.  JJac/gcf/,  1  /\c//f/,  7*'>;  a  c::::e  in  every  essen- 
tial rt-spect,  like  the  present.  TIkto,  it  wiui  luld,  that  the 
warrantee  retained  his  rights  under  the  wiuranty,  notwith- 
siandiuff,  that  he  had  transferred  his  bill  of  sale  containins: 
the  wairanty,  to  the  person  to  whom  ho  sold  the  slave. 
Surh  was  the  decision. 

I  would  not  be  understood  as  meaning  to  say,  tliat  there 
could  not  be  a  case  in  which,  the  vendee  of  personal  proper- 
ty, might  not  be  entitled  to  the  benefit  of  a  warranty  made 
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to  his  vendor.  I  can  conceive  of  cases  in  which,  the  vendee 
would,  in  my  opinion,  bo  entitled  to  the  benefit  of  a  war- 
ranty made  to  his  vendor.  Certainly,  however,  the  legal 
title  to  the  warranty  will  remain,  in  all  cases,  with  the  ven- 
dor, as,  a  warranty  is  not  a  negotiable  thing  at  law. 

[4.]  It  was  argued,  that  the  only  remedy  for  a  branch  of  a 
warranty,  is  an  action  on  the  warranty;  that  such  breach  is 
matter  that  is  not  pleadable  in  defence^  to  an  action  for  the 
price.  And  there  are  a  few  early  cases  that  look  this  way. 
But  they  are  not  sufficient  to  stand  a  moment,  against  the 
cases  on  the  other  side.  The  cases  on  that  side,  are  numer- 
ous; they  go  back  in  a  long  series,  far  into  the  past;  faihire 
of  consideration  being  an  old  defence ;  they  are  not  confin- 
ed to  any  one  place  or  country,  but  exist  wherever  the  com- 
mon law  prevails;  they  have  in  their  favor  the  whole  of  the 
argument  from  expediency,  for  they  make  one  action,  ac- 
complish the  work  of  two  actions.  We  cannot  yield  to  this 
argument. 

[5.]  Hitherto,  I  have  been  proceeding,  with  an  eye  to  that 
branch  of  the  evidence  which  made  Dukes,  a  principal  in 
the  purchase  of  the  negro.  It  is  time  to  turn  to  the  branch 
of  the  evidence  which  makes  him  an  agent  in  the  purchase; 
the  agent  of  Weems.  Supposing  him  to  have  acted,  in  the 
purchase,  as  the  mere  agent  of  Weems,  was  that  a  thing,  to 
exclude  him  from  the  defence  of  a  breach  of  the  warranty? 
We  think  not.  His  acting  as  agent,  if  he  so  acted,  was,  as 
far  as  appears,  unknown  to  the  vendor.  Nelson.  It  does  not 
appear,  that  his  principal's  name  was  disclosed  to  Nelson. 
At  any  rate.  Nelson's  administrator,  the  plaintill  in  the  suit, 
lias  elected  to  treat  him  as  principal,  and  he  has  made  no 
objection  to  being  so  treated.  This  estops  the  plaintilf  from 
saying,  that  he  was  not  principal,  and  therefore,  that  the  loss 
was  not  his,  but  was  Weems's. 

[5.]  Again,  suppose  we  exclude  Dukes  from  the  defence, 
on  the  ground,  that  he  acted  as  agent ;  as  the  agent  of  Weems. 
In  that  case,  wc  give  the  right  to  sue  for  the  breach  of  the 
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Avanranty,  toWeems;  and  consequently,  the  only  effect  will 
"be,  that  we  make  Dukes  pay  Nelson,  VVeems  pay  Dukes,  and 
iNclson  pay  Weems.  So,  the  loss  will  at  last  fall  on  Nelson. 
Why,  then  not  let  it  do  so  at  first  ?  Why  not,  let  Dukes, 
when  sued  for  the  price,  set  up  the  breach  of  the  warranty 
the  benefit  of  Weems,  his  principal  ?  We  see  no  reason 
rhy  we  should  not.  Of  different  routes  in  law,  that  route 
uight  to  be  taken,  which  is  the  shortest,  the  quickest,  and 
lieapest. 

Upon  the  whole,  then,  we  do  not  see  any  ground  that,  in 

Tir  opinion,  was  sufficient  to  justify  the  part  of  the  charge 

i  n  question.     What  the  Court  should  have  charged,  is,  we 

'(Iiink,  about  as  follows:  That  a  breach  of  the  warranty,  was 

asaatter  which  Dukes  had  the  right  to  rely  on,  in  his  defence, 

nd  this,  whether,  in  selling  the  negro  himself,  if  he  did  sell 

negro,  he  sold  him,  with,  or  without  a  warranty  ;  that,  if 

e  sold  the  negro  without  a  warranty,  the  measure  of  his 

amages,  was  the  difference  between  what  he  gave,  and  what 

e  got,  for  the  negro;  that  if  he  was  acting  merely  as  the 

gent  of  Weems,  then  the  measure  of  the  damage,  was  the 

1  OSS  sustained  by  his  principal,  Weems ;  and  that  the  note 

ought  to  be  reduced  by  a  sum  equal  to  what  the  jury  might 

find  the  damage  to"be. 

From  what  has  been  said,  it  must  be  apparent,  that  we 
ooQsidcr  the  requests  as,  in  the  main,  proper.  It  is  needless, 
therefore,  to  say  auvthing  further  as  to  them. 

Judgment  reversed. 


VOL.  XXVIL — 30 
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Maiden  A.  Godfrey,  j)]niiitifrin  error,  vs.  John  T.  Godfrey,  ^  —. 

clel'cndaui  in  error. 

The  evidence  in  support  of  an  application  tor  an  order  of  piibliontion,  in  a  di- 
vorce case,  waff,  the  returns  of  the  iShcrillb  ot'two  countie:},  bhowin^  that  the 
defendant  wus  in  ni>itlier  of  those  couniie;}. 

Held^  That  thi:<  evidence  was  not  sumcient. 

Divorce,  from  Gordon  county.      Decision  by  Judge  Crook. 
at  chambers,  January  15th,  1S59. 

Maiden  A.  Godfrey  filed  her  petition  against  John  T.  God- 
frey, ber  husband,  for  a  divorce,  on  the  ground  of  wilful  an( 
continued  desertion.  The  petition  alleges,  that  she  was  maj 
ried  to  John  T.  Godfrey  in  the  year  1851,  in  the  county 
Lumpkin,  and  that  in  1854,  they  removed  to  the  county 
Gordon,  where  they  lived  together  about  ten  months^  whe  ^^ 
defendant  abandoued  her,  and  has  never  since  retnrneczi^  ^, 
**but  is  now  living  in  Lumpkin  county,  in  this  State;"  nn  ^r" — znd 
'^that  said  willful  and  continued  desertion  has  existed  mo^c  *  re 
than  three  years,"  &c.  The  suit  was  brought  in  ^/>rH<-  —  — >n 
county. 

The  original  and  copy  petition  and  processes  were  forwarc^^    -^d- 
ed  to  the  SlierilFof  Lumpkin  county,  who  returned  them  wi^^        ^h 

the  following  entry  thereon:  '^  Search  made  and   the  defen*     -<1- 

ant  not  to  be   found."      The  original  and  copy  were  th  ^i\ 

placed  in  the   hands  of  the  Sheriff  of  Gordon  county,  I Jje 

county  of  petitioner's  residence,  and  from  which,  it  was  ,si3]- 
leged,  defendant  had  absconded.  The  Sheriff  of  GordK^  ^^w 
county  returned  that  defendant  was  not  to  be  found. 

Petitioner,  by  her  counsel,  then  applied  to  the  presides.  «>g 
Judge  of  the  Circuit,  at  chambers,  for  an  order,  of  pubIL  ^-ra- 
tion in  ilie  usual  terms,  in  cases  of  absent  defendants. 

The  Judge  refused   to   grant  the  order  on  the  follow  i  ^% 
grounds : 

1st.  Because  said  order  cannot  be  made  at  chambers. 
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2d.  Because  there  is  not  sufficient  proof  that  defendant  re- 
sides out  of  the  State. 

To  which  decision  counsel  for  petitioner  excepts. 

M.  Francis,  for  plaintiff  in  error. 

JoHNsoy,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Did  the  Court  below  err,  in  refusing  to  grant  the  order  for 
publication  ?     We  think  not 

The  divorce  cases  in  which,  the  Court  is  authorized  to 
j^rant  orders  of  this  kind,  are  cases  in  which,  the  defendants 
**  shall  be  out  of  the  limits  of  this  State."     Cobb  Dig.  224. 

Did  the  evidence  in  this  case,  show,  that  the  defendant 
"was  out  of  the  limits  of  this  State  ?  It  did  not,  by  any  means. 
J|  merely  showed,  that  he  was  out  of  two  counties  of  the 
State. 

Wethink,  that  the  application  ought  to  have  been  accom- 
panied by  more  evidence  than  this — by,  at  least,  ilie  affidavit 
of  the  plaintiff,  or,  of  some  other  person,  stating  her  belief, 
(and  the  reasons  for  it,)  that  the  defendant  was  out  of  the 
State. 

Useless  to  consider  the  other  ground. 

Judgment  affirmed. 


John  B.  Elrod,  plaintiff  in  error,  vs.  Gilliland,  Howell  & 

Ca,  defendants  in  error. 

-^H  Act  of  the  Legislature  repealing  laws  and  par/j  of  laws  militating  against 
that  Act,  repeals  an  Act  having  conflicting  proyisions,  so  far  only  as  the  two 
Acts  are  repugnant  to  each  other. 
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Ca.  Sa.  and  Certiorari,  from  Murray  counly.  Decision  by 
Judge  Lkouk,  at  March  Terra,  185S. 

Jolin  B.  p]!rod  was  arrested  under  a  capias  ad  salisfaci- 
endimi^  issued  at  the  suit  of  GiUilaud,  Howell  &  Co.  Theca. 
sa.  bore  dale  2d  October,  1S5S  ;  he  was  arrested,  and  outhe 
13th  November,  1S5S,  gave  bond  for  his  appearance  at  the 
January  Term  of  the  Inferior  Court,  to  take  the  benefit  of  the 
Act  of  1823,  for  the  relief  of  honest  debtors.  At  the  January 
Term  of  said  Court,  Elrod  appeared  and  moved  the  Courtto 
be  discharged,  on  tlie  ground,  that  the  4th  section  of  the  Act 
of  the  General  Assembly,  passed  lllh  December,  1858,  re- 
pealed the  Act  of  1S23,  and  was,  in  effect,  a  discharge  of  de- 
fendant from  imprisonment.  The  Inferior  Court  granted  the 
motion,  and  discharged  defendant  from  custody ;  to  which  de- 
cision counsel  for  Gilliland,  Howell  &  Co.  excepted,  and  ap- 
plied to  Superior  Court  for  a  certiorari.  Counsel  for  Elrod 
resisted,  at  chambers,  the  application  fora  cer/iorflri, and  the 
merits  of  the  question  being  fully  argued  and  considered,  it 
was  agreed  that  the  decision  of  the  Judge,  upon  the  applica- 
tion for  certiorari^  should  be  regarded  as  a  final  adjudica- 
lion  of  the  cause,  and  to  which  either  party  might  except 

The  Judge  ordered  the  certiorari  to  issue,  holding  that  the 
judgment  of  the  Inferior  Court  discharging  defendant  waj 
illegal. 

To  which  decision  counsel  for  Elrod  excepted. 

J.  S.  P.  Powell,  for  plainlifl'  in  error. 

A.  Fauxkswortii,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

The  Act  of  1823  is  not  absolutely  and  wholly  repealed  b^ 
the  Act  of  December  11th,  185S.  If  it  was,  all  causes  pro — ■ 
ceeding  under  that  Act  would,  of  course,  have  to  fall  with  it^ 

The  Act  of  1S58  prescribes  the  mode  of  proceeding  io  ca— 
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:es  in  which  a  writ  of  cf/piasf  ad  satisf(iclp)idnm  shall  iissiie, 
may  have  been  issu'rcl,  after  the   passing  of  the   Acf.     It 
c3oes  not  apply  to  cas(?s  in  whicli  a  writ  of  a/,  sa,  had  been 
s^Iready  issued,  and  the  (lofi.Midant  had  been  arrc^Jiod.     Snt!h 
ceases  are  exchided  by  its  terms.      The  fourth  seoiion  of  the 
-Act  repeals  laws  and   />»^/r/.9  of  laws  militaiinq:  airuinst  that 
-Act.     If,  therefore,  tliere  be  a  prior  statute,  havini;  provisions 
c:onflicting  with  some  part  of  the  Act  of  1858,  but  not   with 
the  whole  of  it,  the  conilicting  parts  of  the  law  are  repealed, 
snd  none  other.      There  is  no  conflict  in   regard  to  arrests 
Tnade  under  the  Act  of   18*33,  prior  to  the  passing  of  the  Act 
of  1858.     The  Act  of  1S23,  then,  is  a  good  Act,  so  far  as  the 
-Act  of  1858  is  not  repugnant  to  it;  and  there  being  no  re- 
pugnancy as  to  cases  in  which  writs  o(  ca.  sa.  had  been  issued 
under  the  Act  of  1823,  prior  to  the  passing  of  the  latter  Act, 
the  former  Act  stands  good  as  to  them.      The  case  of  the 
plaintiff  in  error  cannot  be  supported  on  the  principles  here 
laid  down. 

Judgment  affirmed. 


Daniel  R.   Mitchell,  plaintiff  in  error,  vs.  Joseph  J.  Print- 
up,  defendant  in  error. 

A  new  trial  will  be  granted  when  the  verdict  of  the  jury  is  so  uncertain  tlicit 
it  cannot  be  executed,  or  is  expressed  i:i  such  terms  that  an  objectionable 
part  cannot  be  set  aside  with  justice  to  ))Olh  parties. 

Assumpsit,  from  Floyd  county.     Tried  before  Judge  Ham- 
mond, at  August  Term,  lvS58. 

This  was  an  action  by  Printup  against  Mitchell.     The  ju- 
ry returned  the  following  verdict:  *'  We  the  jury  find  for  the 
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defendant  three  hundred  and  fifty  dollars,  with  costs  of  suit; 
and  find  further,  that  the  plaintiff  has  one-I.alf  interest  in  the 
Buena  Vista  property,  and  entitled  to  one-half  of  the  rent 
from  the  time  Mrs,  M.  A.  Choice  left  the  property,  up  to  the 
present  time/' 

Plaintiff  moved  for  a  new  trial,  on  the  grounds,  that  tbe 
verdict  was  illegal,  uncertain  and  void,  and  could  not  be  en- 
forced, and  was  contrary  to  law  and  evidence,  and  thechargc 
of  the  Court. 

After  argument,  the  Court  set  aside  the  verdict,  and  granted 
a  new  trial,  on  the  first  ground  in  tiie  rule  nisi,  to- wit:  thit 
the  verdict  was  illegal  and  void,  in  this,  that  the  latter  part 
thereof  is  inconsistent  with  the  first,  and  renders  the  wholea 
nullity.     All  the  other  grounds  were  overruled. 

To  which  judgment  granting  a  new  trial  defendant  ex- 
cepted. 

Akin;  and  Shropshire,  for  plaintiff  in  error. 
Underwood  &  Smith;  and  D.  S.  Printup,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

There  are  nineteen  grounds  in  the  motion  for  a  new  trial 
The  Court  granted  a  new  trial  on  the  first  ground  taken  in 
the  motion,  viz:  that  the  verdict  of  tlie  jury  is  illegal  and 
void,  and  cannot  be  enforced.  This  was  an  action  on  the 
law  side  of  the  Court,  and  there  is  no  process  known  to,  or 
used  in,  a  Court  of  law,  by  which  the  verdict,  as  found  by 
the  jury,  can  be  enforced.  The  suit  was  instituted  for  the  re- 
covery of  a  sum  claimed  to  be  due  to  the  plaintiff  from  the 
defendant  in  the  Court  below,  for  work  done,  materials  fur- 
nished, and  cash  advanced  by  the  plaintiff  to  the  defendant, 
in  and  about  the  business  of  the  defendant.  The  defendant, 
amongst  other  things,  pleaded  a  contract  made  by  the  plain- 
tiff with  the  defendant,  by  which  the  plaintiff  agreed  to  do 
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II  the  work,  &c.,  for  harif  interest  in  certain  property  on  which 
tVie  work  was  to  be  done,  and  the  plaintift'  liaddone  and  per- 
formed tlie  work  himself^  under  said  contract,  and  not  for  the 
«fendant;  and  ho  pleaded  further,  a  set-off,  for  cash  paid 
y  defendant  to  the  use  of  plaintiff,  &c.,  &c. 
There  was  no  pica  of  a  deed  made  by  defendant  to  plain- 
^iff,  for  one  half  interest  in  the  property,  in  payment  of  plain- 
^iflPs  demand,  under  the  special  contract;  nor  did  the  de- 
^^ndant,  in  his  plea,  make  a  tender  of  a  deed,  with  ^profert 
'^Ji  curioy  but  there   was  evidence  of  the  contract  gone  into 
"^^ery  fully  before  the  jury.     We  might  say,  that  the  verdict 
is  against  evidence,  for  the  defendant  certainly  cannot  be  dis- 
^^harged  by  a  verdict,  until  he  pays  the  demand  sued  some 
,  or  makes  proof  that  the  plaintiff  is  not  entitled  to  recov- 
r.     We  do  not  perceive  that  he  has  done  either  by  his  plead- 
&  Dgs  or  prooC      If  he  sets  up  a  special  contract,  he  should 
'^lead  and  show  performance,  or  an  offer  and  readiness  to 
"^>erform  on  his  part     It  is  sufficient  for  us  to  put  our  judg- 
%nent  on  the  same  ground  that  the  Court  below  awarded  a 
^lew  trial,  which  we  do,  and  affirm  his  judgment.    My  breth- 
ren are  of  opinion  that  we  can  order  a  reversal  of  the  judg- 
ment on  terms ;  but  the  terms  upon  which  the  reversal  is 
placed,  depend  so  much  upon  the  option  of  the  parties,  that 
:St  amounts  to  nothing  more  than  a  reversal  by  consent,  de- 
"pendent  upon  their  voluntary  execution  of  the  verdict.    Ta- 
Idng  the  whole  case  in  all  its  parts,  I  am  inclined  to  the  opin- 
ion, that  it  is  a  very  proper  case  for  equity  jurisdiction. 

Judgment  affirmed,  but  it  may  be  reversed  conditionally. 
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Bogle  &   Fields,  plaintiffs  in  error,  vs.  James  M.  Maddox, 

dclendaiil  in  error. 

Lo^lo  vV:  FiclJs  ha«l  an  ati:u!i:iUMil  •«:!  t;n»  I:inJ  ol'IIuntor.  To  thisl^nd  a  ci^im 
was  imcr|>i)sed  Ia*  AWxmN  ami  i'll:i.;<.  wlio  derived  llicir  lillc,  from  ]Matl- 
ilox,  who  derived  iil>tiil(\  Iruiiillioaiiio  Iluiiler.  ^laddox  sued  Hunter,  bj-  pe- 
tition, for  the  e>talili>lnnf'nt  «jf  llie  «lceil  r.x;do  ti>  hifn,  by  Hunter — alle:;inv.- 
tiiiit  it  was  lo>l.  l>.>„Ie  «Jc  Tields  i,s»»vo'I  to  1  c  nude  parties  dctendant  to  lUi* 
suit      The  Court  ovirrniled  lliis  immI;mi;. 

UelJ,  That  the  Court  did  ri-hl. 

Petition  and  motion,  from  Catoosa  county.     Decision  by 
Judge  Crook,  at  November  Term,  1S5S. 

The  facts  of  this  case  are  as  fallows: 

Uogle  &  Fields  sued  out  an  attachment  against  Edwin  W 
Hunter,  which  was  levied  upon  a  lot  of  land;  and  at  the  Oc 
tober  Term,  1856,  of  the  Superior  Court  of  said  county,  re 
covered  judgment,  in  said  attachment,  against  Hunter.  Ti 
this  lot  of  land,  claims  were  interposed  by  Archibald  Wood 
MarkDeadman  and  Samuel  Phnnmer,  severally,  each  clain: 
ing  certain  portions  thereof. 

This  land,  or  the  portions  severally  claimed  by  claimant 
was  conveyed  to  them  by  one  James  M.  Maddox,  aad  pen 
ing  these  claims,  Maddox,  at  the  instance  of  claimantSyii: 
stituted  proceedings  to  establish  copies  of  a  power  of  attor 
ney,  and  a  deed  of  conveyance  executed  by  virtue  there 
the  originals  of  which  it  was  alleged  were  lost.     The  pow 
of  attorney,  it  was  alleged,  was  made  by  Hunter,  to  one  Joli 
Richards,  authorizing  him  to  sell  and  convey  the  land  ind 
pute,  and  the  deed  executed   by  Richards,  in  pursuance 
said   power,  conveying  said  laud  to  Maddox.     To  this  p 
cceding  to  establish  said  lost   papers,  Hunter  and  Richa 
were  made  parties  defendant.     And  Bogle  &  Fields,  at  1 
vember  Term,  185S,  moved  tlie  Court,  upon  their  petitions 
ting  forth  the  above  facts,  to  be  made  parties  defendants 
said  proceeding;  the  purpose  and  intention  of  the  claima 
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^keing,  to  use  said  copies,  if  established,  on  the  trial  of  the 
«laim  cases ;  and  if  said  papers  were  established  and  thus 
Tised,  petitioners,  Bogle  &  Fields,  will  be  defeated  in  said  cas- 
^s,  otherwise,  they  would  probably  succeed. 

The  Court  rehised  the  motion  to  make  petitioners  parties, 
9ind  granted  an  order  establishing  said  copy  deed,  and  pow- 
^r  of  attorney,  in  lieu  of  the  lost  originals,  to  which  decision 
counsel  for  petitioners  except. 

S.  W.  Cakuthers;  and  C.  D.  McCutchin,  for  plaintiffs  in 
error. 

Culberson  &.  Hackett,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  overruling  the  motion  of 
Bogle  &  Fields,  to  be  made  parties  defendant,  in  the  proceed- 
ing of  Maddox  against  Hunter  and  Richards,  to  establish 
copies  of  the  lost  deed  and  power  of  attorney  ? 

The  relation  which  Bogle  &.  Fields  bear  to  that  proceeding, 
is  such  as  grows  out  o(  the  fact,  that  they  have,  against  Hun- 
ter, an  attachment  now  in  judgment,  levied  on  the  land  cov- 
ered by  the  lost  deed.  A  similar  relation  to  this,  is  borne  to 
the  proceeding,  by  each  of  the  three  claimants,  for  Maddox 
purchased  the  land  from  Hunter,  and  each  of  them,  purchas- 
ed a  part  of  the  land  from  Maddox.  The  question  then  is,  do 
all  persons  who  bear  such  a  reLition  as  this,  to  a  prooceding 
of  this  kind,  have  the  right,  on  their  own  motion,  to  cause 
themselves  to  be  made  parties  to  the  proceeding?  The  an- 
swer to  this  question,  must  depend  on  what  is  the  meaning 
of  the  latter  part  of  the  sixth  section  of  the  Judiciary  Act  of 
1799,  for  that  is  all  the  law  there  is  that  bears  upon  the  ques- 
tion. The  Act  of  185G,  to  provide  a  mode  for  establishing 
lost  papers,  does  not  contain  any  provision  on  the  subject 
who  are  the  proper  parties  to  thesuit  for  the  establishment  of 
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them.  Jids  of  185)6,  238.  Tlie  words  of  the  Judiciary  Act 
which  govern  the  question  are  the  following;  "  and  the  said 
Courts  respectively  shall  have  power  and  authority  to  estab- 
lish copies  of  lost  papers,  deeds,  or  other  writings,  iiudersiich 
rules  and  precautions  as  are,  or  may  have  been,  customary 
and  according  to  law  and  equity."     Pr.  Dlg.^  420. 

The  *'  rules"  to  be  observed  were  to  be  such  as  were  •*  cus- 
tomary and  according  to  law  and  equity" — that  is,  were  to 
be  such  as  were  sanctioned  by  the  three  things,  custom,  law, 
equiiy.  Perhaps,  however,  what  was  meant  merely  was, 
rules  sanctioned  by  equity ;  there  being,  probably,  neither 
custom  nor  law  apart  from  equity,  on  the  subject  Let  us 
assume,  then,  that  this  was  what  was  meant.  This  assum- 
ed, the  question  will  be,  is  there  any  rule  of  equity,  which, if 
this  proceeding  were  a  suit  in  equity,  would  allow  Bogle  & 
Fields,  and  persons  bearing  to  the  suit  a  similar  relation  to 
theirs,  to  make  themselves  defendants  to  the  suit,  on  their 
own  motion  ? 

First,  would  a  demurrer  lie  to  such  a  suit,  for  want  of^ 
such  persons  as  parties  to  it  ?  We  hardly  think  sa  In 
such  a  suit,  the  prayer  would  merely  be,  that  a  copy  of  the 
lost  deed,  might  be  established,  and  the  relief  would  not  go 
beyond  the  prayer.  The  case  would  be  much  like  a  case  for 
the  specific  performance  of  a  contract  to  convey;  and  as  to 
that  case,  the  general  rule  is,  that  the  only  persons  required 
as  parties  to  the  suit,  are  the  parties  to  the  contract. 

Secondly,  but  even  if  such  a  demurrer  would  lie,  it  might 
still   not  be  true,  that  persons  of  this  kind  would  have   the 
right  on  their  own  motion,  to  become  parties  to  the  suit 
suit  is  an  affair  between  the  persons  who  are  parties  to  it  an 

their  privies,  and  not  an  affair  to  affect  any  other  persons 

Whence  then  can  other  persons  get  a  right  to  intervene  in  th 
suit  ?     We  do  not  see  whence.     If  they  have  rights,  the 
may  assert  those  rights  in  suits  of  their  own ;  and  the  abili 
to  do  this  is  all  sufficient  for  them.     In  the  case  in  hand  t 
proceeding  is  a  suit  between  Maddox  on  one  side,  and  Hu 
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i<^  Mr     52i.nd    Richards  on   the  otiier.     Bog'e  &  F'ielcls  are  merely 

c'lTcicil  iiors  of  Hunter.     They  therefore,  are  not  liis  privies  in 

tt"^  Sfc-t  suit.     Consecjuently,  the  judgment  in  the  suit  will  not 

b  i  MTk  ci  them.     They  will  have  the  right  to  attack  it,  and  show 

if  »    i  invalid,  if  they  can.     True  it  may  be,  that  the  judgment 

"^^^  ill    be   admissible,  as  pn?na  facie  evidence,  against  them, 

^  ^^^,  if  so,  it  will  be  on  the  principhj  on  which,  i\\efi,fa.  and 

j*^  c3  ^ment  on  which,  a  Sheriff's  deed  is  founded,  arc  admis- 

^^V>\e,  in  cases  in  which,  such  a  deed  is  a  link  in  the  chain  of 

^*tl^  of  one  party  or  the  other. 

Thirdly,  the  usage  has  been  to  confine  the  rule  nisi,  as  it 

^c>ncerns  parties,  to  the  persons  who  are  parties  to  the  lost 

Papers  to  be  established.     And  this  usage  is  of  long  standing. 

^vioh  a  usage  ought  to  have  some  weight  in  the  interpreta- 

of  the  words  aforesaid  of  the  Judiciary  Act. 

In  Turner  vs.  Joiner ,  et.  aly  (18  Ga.  R.  370,)  the  lost  deed 

a  Sheriff^s  deed ;  and  it  was  held,  that  the  defendant 

^^    the^.  /flf.,  under  which,  the  Sheriff  made  the  deed,  was  a 

^ocessary  party,  to  the  rule  for  establishing  a  copy  of  the  deed. 

^^t  he,  in  law,  was  really  the  principal  maker  of  the  deed; 

^f^o  Sheriff  being,  in  these  cases,  but  the  agent  of  the  parties 

^^   the^f.  fa. 

Xjpon  the  whole,  then,  we  think,  that  the  Court  was  right 
^'^  overruling  the  motion. 


Judgment  affirmed. 
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Fredkriciv  M.  Caiiot,  plaiulili'  in  error   vs.  Nathan  Yaruo- 

ucvGii,  ot.  al.,  defendants  in  error. 

Quoliorijiot"  conieir.jit  are  for  ilio  ( .'r;iirl  lJi;ilo<l  wiili  ilie  conlempl :  an  J  ils  <I♦•ci^ 
ion  ou^ht   10  I'C  ii:jal,  cxfcpl.  liC'ilKqis.    in   iliC  ca>e  in   which,  thu  deooii. 
shows  an  eiK>rj.i.:ij.s  aLn^e  or  iho  di.-t.'rcli'jn. 

Attachment  for  coiitcmpt,  from  Floyd  county.     Decision 
by  Judge  llA.Ai:ii()NP,  at  February  Term,  1S5S. 

Frederick  M.  Cal)ot,  filed  his  bill  in  equity,  against,  Atkiir^  -^^2- 
son  J.  Hardin,  Daniel  F.  Suryer,  James  M.  Spullock,  Natha  _^^=3n 
Yarborough,  Dennis   Hills,  and  William  Jolinson,  prayings^  g, 

amongst  other  things,  for  an  "  injnnction  to  be  directed  Xz^m^^Mo 
the  said  defendants,  their  aizent  and  attorneys,  commanding — _ — ig 
and  enjoining  them,  aiid  each  of  them,  to  cease  all  furth^  ^r 

prosecution  of  a  certain  claim  case  in  said  Superior  Coui^c:  :^t, 
and  also,  from  celling,  or  otherwise  disposing  of"  (he  clairr  "-^  ^1- 
ed  "property,  and  to  ceaso  from  the  fnrther  appropriation  of 

your  orator's  one-third  of  ilie  rents  of  said  properly  to  tli^-^B^^ir 
own  use,  until  the  other  and  further  order  of  this  HoDorab^=r-3»"ie 
Court  in  this  belialf." 

The  bill  was  filed  tlie  oth  Angnst,  1858,  and  on  the  san^^K-  le 
day  sanctioned  by  the  Chancellor,  and  an  injunction  order—  -^^d 
to  issue  in  the  sum  of  one  tlion^and  dollars,  "  pursuant  tot—^ —  ^^^ 
prayer  in  complainant's  bill." 

The  injnnction  issued,  directed  to  defendants  commai  ^"^  ^- 
ing  them,  "  that  they,  and  each  of  them,  iheir  agents  and  &-  *  "" 
ployees,   forthwith  do  desist  their  action  of  claim,**  &.C.,  ^^ 

mentioned  in  said  bill  of  complaint,  until  the  further  dec    :xr<?e 
of  this  Court.-' 

Served  on  Yarhoroir^h,  Hills,  Ji»hnson,  Spiiloek,  £=»■  ^'^^ 
Hardin,  15th  October,  1858,  and  on  Suryer,  1 5th  Mac  <-^ ''» 
1859. 

At    the  February  Term,  185!),  of  Floyd  Superior  Co  «.  "*  ■^^ 
complainant,  Cabot,  moved  tor  a  ruienisif  against  Spullc^^*- 
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arborough,  Johnson  and  Hills,  to  show  cause  why  they 
hould  not  be  attached  for  a  contempt  of  the  Court,  for  vio- 
ating  said  injunction.  This  motion  was  supported  by  the 
bllowing  alfidavit  of  complainant: 


Georgia,  Floyd  Countt. 

Personally  appeared  F.  M.  Cabot,  complainant,  who  being 
^uly  sworn,  deposeth  and  saith,  liiat  the  bill  filed  by  him  was  for 
the  purpose,  amongst  other  things,  of  restraining  the  defend- 
sints  from  "  selling  or  otherwise  disposing  of '^  certain  city  or 
town  property  in  the  city  of  Rome,  which  property  is  des- 
cribed in  said  bill,  and  in  a  copy  attached  to  said  bill,  as  an  ex- 
liibit,  and  to  restrain  said  defendants  from  "  the  appropriation 
^f  one-third  oj  the  rents  of  said  proper  tij  to  their  own  xise!^ 
^  That  the  said  James  M.  Spnllock  has  sold  two-fifths  of  said 
property  to  Jones  &  Scott,  for  one  thousand  dollars,  and  on 
the    12lh   January,  1859,   executed   a  deed  of  conveyance 
therefor,  and  that  he,  deponent,  is  informed  and  believes  that 
the  said  Johnson  has  sold  one-fifth  of  said  property  for  five 
hundred  dollars,  and  that  the   said  Yarborough  and  Hills 
have  respectively  rented  the  other  two-fifths  of  said  property, 
or  the  lower  room  for  §70  00,  for  each  one  fifth  part  thereof 
per  annum,  and  that  defendants  have  by  said  sales  andrent- 
ings  placed  it  out  of  deponent's  power  to  get  his  third  part  of 
the  rents  of  said  property,  to  which  he  is  entitled ;  placing 
the  property  out  of  the  reach  of  deponent,  so  as  to  prevent 
him  from  enforcing  his  vendor's  lien,"  &c. 

SpuUock  answered  that  he  had  no  notice  of  any  injunc- 
tion, prior  to  its  service,  as  stated  in  the  rule  nisi,  nor  for 
some  lime  thereafter,  as  the  same,  he  thought,  was  served 
by  leaving  a  copy  at  his  residence.  That  he  never  intended 
to  violate  said  injunction,  but  he  acted  under  the  impression 
that  he  was  not  enjoined  from  any  thing  more  than  prose- 
cuting said  claim  case,  and  that  he  is  advised,  that  such  is  the 
purport  of  said  injunction.     That  he  agreed  to  sell  his  inter- 
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est,  on  the  2d   September,  1858,  and  in  pursuance  of  sa,i  ^ 
agreement,  he  had  conveyed  the  same  by  deed,  not  supp(^ 
ing  that  he  was  in  any  way  thereby  violating  said  injum 
tion.  . 

Yarborough  answered,  that  he  had  rented  his  undividec:^^^ 
fifth  interest  in  said  property  prior  to  1st  September,  1858  ^ 
which  was  before  he^was  served  with  the  injunction. 

Wm.  Johnson  answered,  that  he  did  not  understand  thai  he 
was  restrained  by  said  injunction,  from  any  thing  more  than 
proceeding  in  the  claim  case,  pending  in  Court  ;thathe 
sold  his  undivided  fifth  interest  in  said  property  on  the  bih 
September,  1858,  which  was  before  he  was  served  or  had 
any  notice  of  said^injunction,  and  that  it  was  not  his  inten- 
tion to  violate  the  injunction,  either  in  its  spirit  or  letter. 

Upon  the  foregoing  answers,the  Court  discharged  therw/e 
nisi,  and  ordered  complainant  to  pay  the  cost  of  the  proceed- 
ing.    To  which  decision,  complainant  excepted. 

Mitchell,  for  plaintiff  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court, — Bexning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  discharging  the  rule  nisi,  on 
the  cause  shown  by  the  defendants? 

The  question,  whether  there  is  a  contempt  of  a  Court;  and 
the  question  whether,  if  there  is  one,  it  ought  to  be  punished 
or  ought  to  be  excused,  and  other  questions,  as  to  contempt, 
are  questions  for  the  discretion  and  judgment  of  that  Court. 
And  there  can  be  little  danger,  that  a  Court  will  fail  in  the 
duty  of  having  itself  sufficiently  respected.  Whatever  decis- 
ion then,  it  conies  to,  on  such  questions,  ought  to  be  final,  at 
least,  unless  there  is  something  in  the  decision  to  show  a 
most  flagrant  abuse  of  the  discretion.  We  do  not  see  any 
thing  of  that  kind,  in   the  order  discharging  the  rule  in  the 
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present  case.     The  showing  as   we  tliink    was  quite  suffi- 
cient. 

Hence  the  judgment  is  affirmed. 

Judgment  affiinied. 


David  M.  Davis  &  Berry  Gazzawav,   plaintiffs   in   error, 
vs.  William  W.  Alexander,  defendant  in  error. 

The  reinf>latemeiu  of  a  dismissed  case  will  not  be  disliirbed,  when  it  appears 
that  the  plai4Uitr  was  not  culp-tbly  negli;^enl,  and  that  the  defence  suf- 
fered nothing  by  the  reinstatement. 

Complaint,  from  Whitfield  county.  Decision  by  Judge 
Thippe,  at  Ocljber  Term,  1858. 

William  W.  Alexander  brought  suit  (under  the  form  pre- 
scribed by  Act  of  1847,)  against  David  M.  Davis,  as  maker, 
and  Berry  Gazzaway,  as  endorser  of  a  promissory  note. 
At  the  October  Term,  1858,  of  Whitfield  Superior  Court,  the 
case  was  called  in  its  order  for  trial,  and  plaintiff  failing  to 
appear  and  prosecute  his  cause,  on  motion  of  defendant's 
counsel,  the  cause  was  dismissed,  and  an  order  regularly  en- 
tered dismissing  the  same,  with  leave  to  defendant  to  enter 
up  judgment  for  cost,  A  few  days  after  this  order  was  pass- 
ed, and  during  the  same  Term  of  the  Court,  the  plaintiff 
appeared  by  his  attorneys,  and  moved  to  rescind  said  order, 
and  to  reinstate  the  case  on  the  docket.  This  motion  was 
supported  by  the  affidavit  of  plaintiff,  setting  forth,  that  he 
had  employed  one  B.  S.  Sterns,  an  attorney  at  law,  to  bring 
said  suit,  who  died  pending  the  same;  that  James  A.  Baird 
became  the  administrator  of  Sterns,  who  employed  C.  D. 
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McCulchin,  Esquire,  a  competent  attorney  at  law,  to  repi 
sent  the  cases  which  Sterns  was  engaged;  that  pendi 
said  suit  plaintiff  had  held  defendants  to  bail,  and  Davis  h. 
since  removed  from  the  State,  and  the  endorser  is  insol- 
vent, and  relying  on  the  arrangement  between  the  adminxs- 
trator  of  Sterns  and  McCutchin,  plaintiff  did  not  employ 
other  counsel. 

C.  D,  McCufchin,  Esqtdre^  testified,  that  he  was  onIyec3Ci- 
ployed  by  Baircl,the  administrator  of  Sterns,  incases  wh^^^ic 
the  administrator  furnished  him  the  evidence;  thatnonc^te, 
or  other  evidence,  was  ever  placed  in  liis  hands,  relative        to 
this  case,  and  he  was  therefore  never  employed  in  the  saoB^ne, 
and  did  not  know  that  the  case  was  pending. 

The  Court  granted  the  motion,  and  counsel  for  defendai  ~nt8 
excepted. 

Jesse  A.  Glenn,  for  plaintiff  in  error. 
Johnson  &  Jackson,  contra. 

By  the  Conrt, — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  reinstating  the  case?  We 
think  that  it  was. 

It  does  not  appear,  that  the  reinstating  of  the  case,  work- 
ed any  detriment  to  the  defendant's  defence,  if  he  had  any; 
and  it  is  not  to  be  presumed,  that,  it  did,  as  the  reinstating 
happened  at  the  same  Term  of  the  dismissal. 

And  it  can  hardly  be  said,  that  Alexander  was  guilty  of 
culpable  negligence.  Doubtless,  his  understanding  of  what 
was  the  agreement  between  the  administrator  of  Mr.  Sterns 
and  Mr.  McCutchin,  was,  that  Mr.  McCutchin  was  enonaed 
to  attend  to  all  of  the  cases  of  Mr.  Sterns.  And  the  a<»ree- 
ment  was,  in  all  probability,  intended  to  cover  Alexander's 
case;  for  the  agreement  taken  as  stated  by  Mr.  McCutchin 
extended  to  all  the  cases  of  Mr.  Sterns,  the  administrator, 
might  furnish  him  the  evidence  in.    And  no  doubt,  the  ad- 
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^^iiaistrator  meant  to  furnish  him  the  evidence  in  this  case, 
^^T"  that  evidence  was  but  a  promissory  note.  The  adminis- 
^*^tor  may  have  been  negligent 

Judgment  affirmed. 


Macon  &  Western  Rail  Road,  plaintiff  in  error,  vs.  Wil- 
liam N.  McConnell,  defendant  in  error. 

When  a  railroad  company  has  used  a  piece  of  ground  as  a  wood-yard,  for  a 
long^  time,  all  persons  building  contiguous  thereto,  are  chargeable  with  a 
knowledge  of  tlicfact,  and  of  the  right  of  the  company  to  pile  up  wood  up- 
on any  part  of  the   premises,  when  it  suits  their  interest  or  convenience  to 

Assessment  of  damages,  from  Fayette  county.     Tried  be- 
fore Judge  Bull,  at  September  Term,  1858. 

This  was  a  proceeding  under  the  statute,  by  William  N. 
McConnell,  against  the  Macon  and  Western  Railroad,  to 
assess  and  recover  damages  for  burning  and  destroying  "  the 
dwelling  house,  kitchen,  and  kitchen  furniture;  smoke- 
house, corn-crib,  ten  barrels  of  corn,  fencing  and  railing, 
work-shop,  well-house,  two  leather  trunks  and  contents,  two 
bedsteads  and  bedding,  two  mattresses,  sundry  wearing  ap- 
parel, one  man's  saddle,  one  side-saddle,  a  two-horse  wagon 
dnd  harness,"  belonging  to  McConnell,  by  the  engine,  or 
locomotive  running  on  the  Macon  &  Western  Railroad  to 
plaintiff's  damage  two  thousand  dollars.  The  fire  was 
communicated  by  sparks  from  the  engine,  to  a  large  pile  of 
wood,  belonging  to  the  road,  near  plaintiff's  premises,  and 
from  thence  to  the  premises  themselves,  which  resulted  in 

VOL.  XXVIL — 31. 
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their  entire  destruction,  together  with  the  properly  and 
articles  above  enumerated. 

After  the  testimony  was  closed,  the  Court  charged  the 
jury  that  they  must  be  satisfied,  from  the  evidence,  that  the 
injury  was  caused  by  the  carelessness  or  negligence  of  the 
defendant  or  its  agents,  or  employees;  that  before  plaintiff 
could  recover,  it  was  necessary  that  he  should  show  negli- 
gence, or  want  of  proper  care  and  precaution  on  the  part  of 
the  company;  that  all  persons  who  build  near  railroads  niD 
a  risk,  yet  they  assumed  no  risk  against  the  tortious  arts  of 
the  owners  or  managers  of  the  road  ;  that  the  railroad  com- 
pany had  a  right  to  keep  and  use  wood  at  its  stations,  yet  it 
had  no  right,  unnecessarily,  to  extend  the  wood-pile  so  far 
as  to  endanger  plainlifTs  property,  when  he  had  made  his 
improvements,  before  the  wood  was  hauled  and  thrown 
near  his  premises. 

The  jury  found  for  the  plaintiff  fifteen  hundred  dollars, 
whereupon  defendant  excepted,  and  assigns  as  error: 

1st.  That  said  verdict  is  contrary  to  law  and  evidence, 
and  without  sufficient  evidence,  and  that  the  damages  found 
are  excessive,  unjust  and  unreasonable. 

2d.  That  the  verdict  is  contrary  to  the  charge  of  the 
Court. 

TiDWELL  &  VVooTEN,  for  plaintiff  in  error. 

HuiE  &  Conner  ;  and  Calhoun,  contra. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

We  find  no  fault  with  the  charge  of  the  Court,  upon  the 
question  of  negligence.  We  think  that  some  modification 
of  the  opinion  of  the  Court,  is  proper  as  to  the  relative 
rights  of  the  road,  and  the  contiguous  proprietors  of  proper- 
ty.  The  charge,  as  given,  was,  "  that  the  company  had  to 
keep  and  use  wood  at  their  stations,  yet  they  had  no  right, 
unnecessarily,  to  extend  their  wood-pile  far  enough  to  en- 
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danger  the  plaintiff's  property,  when  the  plaintiff  had  made 
his  improvements  before  the  wood  was  hauled  and  thrown 
near  his  premises." 

The  error  in  this  charge  is  two-fold.  It  assumes,  that 
there  was  proof  to  show,  that  the  defendants  had,  "  utine- 
cessarilt/"  extended  their  wood-pile;  and  secondly,  it  main- 
tains, that,  notwithstanding  the  wood-yard  had  been  used 
ever  since  the  railroad  was  completed,  and  that  fact  was  no- 
torious to  all,  still,  if  the  company  had  not  occupied  this  por- 
tion of  the  ground  for  wood,  before  the  plaintiff  built, 
Chey  were  responsible  for  fires  and  other  casualties. 

We  hold,  that  all  who  build,  knowing  that  this  was  a 
-wood-yard,  and  of  course,  the  right  of  the  defendant  to  use 
the  whole,  or  any  part  of  it  deemed  necessary,  must  build 
in  reference  to  this  right,  and  consequently,  erect  their  im- 
provements further  off.  (One  of  the  members  of  this  Court 
goes  further,  and  maintains  that  whether  this  ground  had 
"been  appropriated  as  a  wood-yard  or  not,  yet  being  the  prop- 
erty of  the  defendant,  and  a  wood-pile  not  being  a  nuisance, 
the  defendant  had  the  right  to  pile  up  wood  upon  the  whole, 
or  any  part  of  the  ground,  even  to  the  boundary  line  which 
separated  between  the  company  and  the  plaintiff.) 

Judgment  reversed. 


William  J.   Keith,   plaintiff  in   error,  vs.   The  State  op 

Georgia,  defendant  in  error. 

TThe  Judge  of  the  Superior  Court  has  power,  on  examining  and  considering 
the  evidence  returned  with  a  peace  warrant,  if  it  be  insufficient  to  require 
the  giving  a  bond,  to  discharge  the  defendant ;  and  he  has,  moreoyer,  the 
dttcretiou  to  discharge  him  without  the  payment  of  costSy  if,  in  his  opinion, 
there  was  no  foundation  for  the  proceeding. 
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Peace  warrant,  from  Whiifield  county.  Decision  by  Jadge 
Tripfi:,  at  October  Term,  1858. 

Upon  tlie  aflidavit  of  Patrick  C.  McO wen,  a  peace  war- 
rant issued  against  the  plaintiff  in  error,  William  J.  Keith, 
and  be  was  recognized  to  keep  the  peace,  and  to  appear  at 
the  next  Term  of  the  Superior  Court  of  Whitfield  county. 

At  the  Term  of  the  Court  to  which  said  proceedings  were 
returnable,  counsel  for  defendant  moved  that  he  be  discharg- 
ed without  cost,  there  being  no  return  made  of  any  evidence 
by  the  justice,  except  the  aflidavit  upon  which  the  war- 
rant issued.  The  Court  discharged  defendant,  but  ordered 
him  to  pay  tlic  cost,  and  to  this  decision,  counsel  for  defen- 
dant excepted. 

Jesse  A.  Glexn,  for  plaintiff  in  error. 
Solicitor  Gen'l  Johnson,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

The  law  makes  it  the   duty  of  the  Judge  of  an  Inferior 
Court,  or  Justice  of  the  Peace,  by  whom  a  bond  and  securi- 
ty of  the  peace  are  taken,  to  make   a  return  of  the  bond,  to- 
gether with  the  affidavit  and  other  evidence  on  which  the 
bond  was  taken,  to  the  next    Term  of  the  Superior,  Inferior, 
or  City  Court,  which  may  first  thereafter  hold  their  sittings, 
and  if,  on  taking  the  case  into  consideration,  and  examining 
the  evidence  presented,  the  Judge  shall  be  of  opinion  there 
was  no  sufficient  ground  for  requiring  the  bond,  he  is  requir- 
ed to  cause  the  bond  to  be  cancelled,  and  to  discharge  the  ac- 
cused ;  and  if  he  shall  be  of  opinion  that  there  was  no  reas- 
onable   ground   for   requiring   such  bond,   he    may   order 
and  direct  that  the  prosecutor  shall  pay  all  the  costs  and  ex- 
penses of  the   proceedings.     Cobby  860.     The  officer  taking 
the  bond  in   the  case   before  us,  returned  no  evidence,  ex. 
cept  the  affidavit  of  the  prosecutor  on  which  it  was  issued 
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presumption  is,  th:it  ho  had  no  other  evidence  bt?fore 
I,  or  he  would  have  returned   if.     Magistrates    retjuiring 
Yi  bonds,  have  been    in   the  habit  of  takinc^  them  on  the 
;le  aflSdavit  of  the  prosecutor,   but  by  thi;  Art  of  is.50, 
by  SG5,  they  arc  required    to  hear  evidence,  if  <;liered  by 
defendant,  to  sh»)\v   that  the   i)roceedln2:    was  without 
vndation. 
he  presiding  Judge  in  the  Court  below,  had  the  right,  upon 
affidavit  of  the  prosecutor,  to  refuse  to  mulct  him  in  ilie 
Cs  and  expenses  of  the  proceedings,  if  upon  that,  he  he- 
ed there  was   reasonable  gfound  for  suing  out  the  war- 
t.    He  refused  the  application  to  dismiss  the  cause  wiili- 
payment  of  costs  by  the  accused.     It  was  a  matter  of  le- 
1     discretion  with  him,  and  we  do  not  see  that  lie  has  abused 
*^»    st^nd  without   such  abuse   we  will  not  control    his  di^''.•re- 


ti 


Judgment  affirmed. 


x> 


RSON  Lumpkin,  plain tift'  in  error,  vs.  Huurell  Joux- 
soy,  defendant  in  error. 


statute  01"  ffrtuds  will  npply  to  a  vcrhal  conlrnol  for  the  sale  of  Innd,  unie<s 
^hcre  is  pan  performance,  or  some  maUer,  to  prevent  it  from  so  iipplyln;;. 

In  Ecpiity,  from  Floyd  county.     Tried  before  Judge  Ham- 
^OND,  at  February  Term,  1S59. 

This  bill  was  filed  by  Dickerson  Lumpkin,  against  Burrell 
Johnson,  to  compel  the  specific  performance  of  an  agreement 
for  theeaie  and  conveyance  of  lot  of  land,  No.  212,  in  the 
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twenty-second  district,  third  section,  of  originally  Cherokee, 
now  Floyd  county. 

The  bill  in  substance,  stales,  that  in  the  nioniii  of  Decem- 
ber, 1S4S,   complainant  was  about  to   purchase  said  lands 
from  one  Paschal  Brisentine,  his  brother-in-law,  who  ym 
the  owner  thereof.     Their  agreement  was,  iliat  complaioaQt 
was  to  pay  S200  in  three  annual  instalimenis,  and  upon  the 
payment  of  said  purchase  money,  Briseniine  was  to  exe- 
cute titles  to  complainant.     This  cuiiiraci  or  agreemeDt  was 
to  be  reduced  to  writing,  and  complainant  was  to  give  bis 
notes  for  the  purchase  money;  but  before  this  agreement  was 
consummated,  Burrell  Johnson,  ihe  faiher-in-law  of  com- 
plainant and  of  Brisentine,  interposed,  and  proposed  that  he 
would  advance  the  two  hundred  dollars  to  Brisentine  for  Ihc 
lot  of  land,  and  take  titles  to  himself,  and  would  lease  the 
premises   to  complainant,  and  give  him  four  years  to  pay 
for  the  same,  and  at  the  expiration  of  that  time,  and  on  the 
payment  of  said  §200,  with  intere>r,  he  would  convey  said 
land  to  complainant.     To  this  proposition,  complainant  as- 
sented.    Johnson  paid  the  §200  to  Brisentine,  and  received 
from  him  titles  for  the  land — and.  the  bill  alleges,  the  agree- 
ment between  Johnson  and  complainant,  was  to  bereduced 
to  writing.     That   complainant   went   into   possession   and 
made   improvements.     Afterwards,   learning   that  Johnson 
claimed   the  land  as  his  own,  he  applied  to  him   to  reduce 
their  airroenient  to  writini?.     Sometime   after  this,  Johnson 
produced  and  tendered  a  lease,  demising  to  complainants  the 
premises  for  four  years,  and  binding  him  to  build   a  good 
dwelling  house  on   the  place,  to  clear  thirty  acres  of  land, 
and  restricting   complainant  in  the  use  of  the  timber,  &c.. 
and  merely  adding  at  the  bottom  of  the  page,  that  ^'  if  com- 
plainant paid  said  Johiison  for  the  said  tract  of  land,  he  might 
then  have  the  land,''  without  naming  the  amount  to  be  paid. 
That  complainant   refused  to  sign  or  enter  into  any  such 
agreement,    and    Johnson    refused   to    execute   any    other 
Complainant  then  proposed  to  pay  Johnson  the  $300  which 
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tie  had  advanced  to  Brisentine  for  the  land,  and  Johnson  re- 
j)lied,  that  if  complainant  would  pay  him  the  same  by  25th 
December  next,  thereafter,  he  would  execute  a  deed  to  him 
ibr  the  lot.  That  at  the  time  stipulated,  he  went  to  defend- 
ant and  tendered  to  him  the  full  amount  of  the  purchase 
money,  g200,  and  demanded  titles,  but  lie  refused  to  receive 
the  money  or  to  execute  titles. 

The  prayer  of  the  bill  was,  that  defendant  be  compelled 
to  perform  said  contract — to  accept  said  sum  of  money  and 
execute  to  complainant  good  and  legal  titles  to  said  lot  of 
land,  agreeably  to  the  terms  and  true  intent  of  their  agree- 
ment. 

The  defendant,  in  answer,  admits  that  complainant  did 
make  a  verbal  agreement  with  Brisentine  for  the  purchase 
of  the  lot  in  question,  at  the  price  stated  in  the  bill, 
in  three  equal  annual  installments  ;  the  first  to  become  due 
25th  December,  1849,  and  that  bond  for  titles  was  to  be  giv- 
en as  stated  in  complainant's  bill.  That  complainant  and 
Brisentine  are  his  sons  in-law,  and  knowing  that  Brisentine 
was  anxious  to  raise  some  money  for  which  he  had  immedi- 
ate use,  and  that  Lumpkin  was  an  improvident  man,  and  a 
bad  manager,  with  a  view  to  accommodate  Brisentine,  and 
to  secure  a  home  for  his  daughter,  Mrs.  Lumpkin,  and  her 
children,  he  sought  both  parlies,  and  proposed,  if  it  was  agree- 
able to  them,  to  advance  $200  to  Brisentine  for  the  lands, 
and  to  give  Lumpkin  four  years  to  pay  the  purchase  money 
and  interest ;  that  he  would  give  him  a  lease  for  the  land  and 
a  bond  for  titles.  This  proposition  met  the  approbation  of 
both  parties,  and  was  accepted  by  both.  Defendant  paid 
Brisentine  g200  and  took  from  him  a  deed  of  conveyanV.e 
for  the  land ;  that  Brisentine  by  agreement  of  the  parties, 
drew  up  a  lease  or  instrument  of  writing  to  be  executed  by 
complainant  and  defendant,  containing  their  contract,  which 
complainant  refused  to  sign.  Defendant  admits,  that  at  the 
time  this  disagreement  occurred,  he  did  say  that  if  he  had 
his  money  back  he  would  "  get  out  of  this  fuss ;"  when 
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Lumpkin  said,  "  how  long  will  you  give  me ;  two  weeks?" 
Defendant  replied,  "  Yes,  till  Christmas."  But  defendant 
denies  that  there  was  any  contract  or  agreement  to  that  effect. 
It  was  said  in  consequence  of  the  vexation  which  complain- 
ant was  giving  him  about  the  land,  and  complainant  did  not 
say  whether  he  would  do  it  or  not.  Admits  that  he  after 
wards  refused  to  execute  titles  to  him,  &c. 

Upon  the  trial,  Paschal  Briscntine  testified :  That  he  was 
the  brother  in-law  of  complainant,  and  son-in-law  of  defend- 
ant.    He  had  made  a  verbal  contract  with  complaiuantto 
sell  him  the  lot  of  land  in  controversy,  for  g200  dollars,  to 
be  paid   in  three  equal  annual  installments,  and  the  papers 
were  to  be  drawn  up  and  signed  afterwards.     Witness  pre- 
pared the  notes  and  other  papers,  but  before  they  were  sign- 
ed, the  defendant  proposed  to  make  an  arrangement  that  he 
thought  would  be  beneficial  to  both  parties.     It  was,  that  he, 
defendant,  would  pay  witness  g200  by  the  25th  December, 
and  give  Lumpkin  four  years  to  pay  for  the  land.     Lump- 
kin was  to  clear  thirty  acres  of  land  and  make  other  improve- 
ments.    Witness  drew  up  the  contract  in  accordance  with 
the  agreement ;  Lumpkin  refused  to  sign  it,  and  there  was 
a  good  deal  of  grumbling  between  the  parties.     Johnson  then 
said  he  was  tired  of  the  fuss,  and  if  he  had  his  money  back 
he  would  be  out  of  it.     Complainant  then  asked  Johnson 
how  long  he  would  give  him  to  pay  him  back ;  would  he 
give  him  two  weeks?     Defendant  replied,  "Yes,  I  will  give 
you  till  Christmas,  as  I  have  no  need  of  the  money  to  pay 
Brisentine  before   that  time."     Complainant  then   said  to 
witness,  "  take  notice  to  that." 

Larkin  Barrett^  proved,  that  he  let  Lumpkin  have  ^200 
and  a  day  or  two  before  the  time  expired,  he  went  with 
Lumpkin  to  defendant's  ;  Lumpkin  said  to  him,  that  he  had 
come  to  pay  him  the  money,  and  get  a  title  to  the  land,  and 
that  he  had  the  $200  in  hand.  Defendant  replied,  ''whose 
superscription  is  that;"  ^'render  unto  Caesar  the  things  that 
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Caesar's,"  and  refused  to  take  the  money,  and  said  if  the 
land  was  to  go  to  a  stranger,  he  must  have  ?400.  Witness 
went  along  to  write  the  deed. 

The  jury  found  for  the  defendant 

Whereupon,  complainant's  counsel  moved  for  a  new  trial, 
on  the  ground,  that  the  verdict  was  against  law  and  equity, 
and  the  evidence;  and  further,  because  the  Court  charged 
the  jury,  among  other  things,  that  the  statute  of  frauds  ap, 
plied  to  the  agreement  proved. 

The  Court  refused  the  motion,  and  counsel  for  complain- 
ant excepted. 

Underwood  &  Smith,  for  plaintiff  in  error. 
J.  R.  Alexander,  contra. 

By  the  Court — Bennixg  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  holding,  that  the  statute  of 
frauds  applied  to  the  agreement  which  the  bill  sought  the 
specific  performance  of. 

That  agreement  was  the  agreement,  if  it  could  be  called  an 
agreement,  by  which,  Johnson,  the  father-in-law  of  Lump- 
kin, promised  Lumpkin,  when  he  wanted  '•  to  get  out  of  the 
fuss,"  that  if  Lumpkin  would  pay  him,  two  hundred  dol- 
lars, by  the  end  of  the  year,  he  might  have  the  land.  Lump- 
kin, himself,  never  promised  any  thing  on  his  part.  But 
call  this  an  agreement;  then,  was  there  any  thing,  to  take  it 
out  of  the  statute  of  frauds  ?  Nothing  that  we  can  see* 
There  was  not  the  thing  of  part  performance.  Lumpkin 
did  nothing  whatever,  in  performance  of  the  agreement. 
He  offered  to  pay  the  money,  ai  the  proper  time,  but  that 
was  not  paying  it.  He  was  in  possession  of  the  land,  it  is 
true,  but  his  being  so,  was  under  the  previous  contract,  or, 
indeed  contracts — not  under  this  contract.     It  does  not  ap- 
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pear,  that  he  laid  out  any  labor  or  money  on  the  land,  q/l«r 
the  making  of  this,  the  last  contract. 

For  aught  that   we  can  see,  then,  the  Court  below  was 
right,  in  holding,  that  the  statute  of  frauds  applied  to  the 


agreement. 


And  if  the  Court  was  right  in  holding  that,  then  it  conld 
not  be  true,  that  the  verdict  was  contrary  to  law  and  equity, 
or,  contrary  to  evidence. 

So  we  conclude,  that  none  of  the  grounds  of  the  motion 
for  a  new  trial,  were  sufficient. 

Judgment  affirmed. 

Ju(3lo  LrMrKiN  being  related  to  one  of  the  parties,  did  not  preside. 


Lamiieth  Hopkins,  plaintifl'in  error,  vs.  Seaborn  B.  Watts, 

et  al.,  defendants  in  error. 

The  plaintifl'sues  the  defendant  upon  three  promissory  note!*.  The  defence  set 
up  18,  that  they  verc  disclinrged  by  a  deed  from  the  defendant  to  the  plaintifi^ 
to  certain  lots  of  land.  The  consideration  expressed  upon  the  face  of  the 
deed  is  $2,700.  The  defendant  writes  a  letter  to  the  plaintiiT,  proposiopta 
make  him  an  absolute  deed,  and  trusting  him  to  do  what  U  right  betweci 
them. 

UeU,  Tliat  parol  proof  is  admissible,  to  show  the  true  character  of  this  trans- 
action— the  same  not  beiny:  inconsistent  with  the  construction,  which  tho 
law  puts  upon  it. 

Assumpsit,  from  Campbell  county.    Tried  before  Judge 
Hammond,  at  September  Term,  185S. 

This  was  an  action  by  Lambeth  Hopkins,  of  the  city  of 
Aueusta.  Georgia,  against  Seaborn  B.  Watts  and  James  Beall| 
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of  the  county  of  Campbell,  on  three  promissory  notes, 
amounting  in  the  aggregate  to  ahont  twenty-four  hundred 
dollars  ;  all  lhe|notes  dated  5th  May,  1854 :  One  for  8814  15, 
payable  ninety  days  after  date;  one  for  §802  22,  payable 
sixty  days  after  date  ;  one  for  §790  29,  payable  thirty  days 
after  date. 

The  defendants  pleaded  payment :     In  this,  that  defend- 
ant, Watts,  on  the  17th  February,  1855,  conveyed  to  plaintiff 
certain  lands  and  lots  in  the  town  of  Palmetto,  Campbell 
county,  Georgia,  including   the   residence   of  defendant,  in 
payment  of  said   notes,  and  the  deed   of  conveyance   then 
executed,  was  received  and  accepted  by  plaintiff  in  full  sat- 
isfaction and  discharge  of  said  indebtedness. 

Upon  the  trial,  plaintiff  proposed  to  read  the  following  an- 
swer of  John  C.  Haralson,  a  witness  examined  on  the  part 
of  plaintiff  by  commission,  viz:  "  I  went  to  Palmetto  as  Mr. 
llopkins's  agent,aboutthe  time  mentioned,  (February,  1855,) 
to  make  a  settlement  with  the  defendant,  Watts.     There  was 
Ho  conveyance  made  at  the  time  of  any  property,  but  there 
Avas  an  agreement,  that  he  should  make  a  deed  to  certain 
lots  in  the  town  of  Palmetto,  Georgia,  and  send  it  down  by 
Hiail,  which  the  defendant,  Watts,  afterwards  sent  forward  to 
X=^Iaintiff.     At  the  time  mentioned,  the  defendants  were  in- 
debted to  the  plaintiff  on  three  notes,  and  defendant,  Watts, 
Auras  indebted  to  the  plantiff  on  an   open   account,  besides 
^hese  three  notes.     The  notes  amounted  to  twenty-four  hun- 
dred and  six  dollars  and  sixty-six  cents.    Watts  and  Beall 
"were  the  makers.     The  deed  was  executed  and  sent  as  above 
<statedy  to  secure  the  amount  of  indebtedness  to  the  extent  of 
the   actual   value  of  the   property   when  sold.     It  was  not 
agreed  that  the  notes  should  be  returned  to  the  defendants. 
I  think  they  were  in  my  possession  at  that  time,  and  my  re 
collection  is  that  it  was  understood  and  agreed  that  plainti/ 
"was  to  sell  the  lots  whenever  they  could  be  disposed  of  with 
out  a  sacrifice,  and  the  proceeds  applied  inpayment  as  ft 
as  they  might  extend.     1   also  promised  on  behalf  of  A^ 


> 
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Hopkins,  that  he  would  not  sell  the  property  hastily.     Thi-^ 
agreement  was  made  at  Palmetto,  Georgia," 

Defendant   objected  to  the  reading  of  this  answer.    Ih^^ 
Court  ruled  out  all  the  latter  part,  from  and  after  the  wonf 
"stated,"  and  plaintiff  excepted. 

In  the  argument  to  the  jury,  counsel  for  the  defendants 
took  the  ground,  that  if  they,  the  jury,  should  find  for  the 
plaintiff  the  amount  of  the  notes  in  suit,  plaintifT  could  col- 
lect his  judgment  and  still  hold  the  property  conveyed  in  the 
deed,  or  sell  it,  and  turn  defendant  out. 

In  reply  to  this  position,  plaintiff's  counsel  requested  the 
Court  to  charge  the  jury  that  if  they  believed  the  notes  were 
the  consideration  for  the  deed,  and  defendant  should  pay 
them  off,  then  the  deeds  would  he  fundus  officio^  and  a 
Court  of  Equity  would  decree  it  to  be  cancelled.  The  Court 
failed  to  give  this  charge,  and  plaintiff  excepted. 

The  jury  found  for  the  defendants,  and  plaintiff'  moved  for 
a  new  trial  on  the  ground  of  the  rulings,  and  refusal  to 
charge  as  above  excepted  to,  and  on  the  further  and  addi- 
tional grounds,  that  the  verdict  was  without  evidence,  con- 
trary to  evidence  and  law,  and  contrary  to  the  charge  of  the 
Court. 

The  Court  refused  the  motion  for  a  new  trial  and  plaintiff 
excepted. 

OvERBY  &  Bleckley,  for  plaintiff  in  error. 
EzzARD  &  Collier,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  think  the  whole  of  the  answer  of  John  C.  Haralson? 
to  the  second  interrogatory  propounded  to  him  should  have 
been  read  to  the  jury. 

The  defendant.  Watts,  pleads  payment  to  the  notes  sued 
on.     And  to  support  this  defence,  he  undertakes  to  show, 
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that  the  consideration  of  the  deed  which  he  gave  to  Hopkins' 
was  these  notes,  instead  of  jl2,700,  the  consideration  stated 
upon  the  face  of  the  deed.  This  then,  makes  it  necessary 
to  enquire  for  what  purpose  the  deed  was  given  ?  And  the 
testimony  of  Haralson,  was  offered  for  that  purpose.  It  does 
not  contradict  or  vary  the  deed.     It  is  consistent  with  it. 

Mr.  Watts,  in  writing  to  Hopkins,  after  considering  the 
several  plans  which  had  occurred  to  him  for*arranging  the 
debt  which  he  owed  to  Hopkins,  and  repudiating  distinctly, 
as  he  does,  the  giving  of  a  mortgage,  comes  to  the  conclu- 
sion, *'  to  make  a  bona  fide  deed  to  the  property,  and  leave 
you,^'  (Hopkins)  "to  do  as  you  please  with  the  matter,  hav- 
ing the  utmost  confidence  in  your  honesty  and  friendship 
for  me  and  my  family." 

An  absolute  deed  was  made  in  conformity  with  this  sug- 
gestion. What  was  the  effect  of  it  ?  To  constitute  Hop- 
Jcins  the  trustee  of  his  debtor,  with  a  discretionary  power  to 
<3ispose  of  this  property  as  he  pleases,  either  to  himself  or  to 
^iny  body  else.  Of  course,  in  doing  so,  due  regard  must  be 
liad  to  the  interest  of  Watts.  And  the  testimony  of  Haral- 
son, which  was  rejected,  is  in  perfect  consistency  with  the 
cronstruction  which  the  law  puts  upon  this  transaction. 

If  Hopkins  took  the  property  in  payment  of  his  debt  only, 
"why  was  Walts  permitted  to  remain  in  possession  of  it,  even 
^own  to  the  present  time?     And  why  were  the  notes  not 
^ven  up,  as  it  was  agreed  should  be  done,  if  Hopkins  de- 
termined to  take  the  property  as  payment?     On  the  contra- 
jy,  he  held  them  from  February,  1855,  when  the  deed  was 
made,  up  to  August,  1857,  when  the  suit  was  brought.    And 
it  is  then,  for  the  first  time,  that  we  hear  of  the  defence,  that' 
the   discharge   of  the  notes,  was  the  consideration  for  the 
deed.     It  may  be  so.     And   if,  after  hearing  all  the  proof, 
the  jury  should  so  find,  it  is  their   privilege  to  do  so.     Still, 
the  whole  of  the  testimony,  we  think,  should  be  let  in. 

Judgment  reversed. 
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Porter  Fleming,  adminislrator,  plaintiff  in  error,  vs.  Wil- 
liam II.  Collins,  defendant  in  error. 

A  Court  of  Equity  will  not  enjoin  nn  administrator  from  suing  to  recover  a  tract 
of  land,  for  the  benefit  of  the  beir^,  notwithstanclinfr  the  neven  years  bar 
has  attached,  when  one  of  the  only  two  heirs,  was  before  and  ai  the  time  of 
the  intestate's  death,  and  hat^  been  ever  since,  t;o;£  compos  mentis ;  and  the 
other  a  feme  covirt^  abandoned  by  her  husband,  who  would  not  sue,  aod  tlie 
wife,  by  rea^o^  of  her  coverture,  could  not. 

In  Equity,  from  Gilmer  county.  Decision  by  Judge  Rice, 
October  Term,  1S5S. 

This  was  a  bill  filed  by  William  H.  Collins,  against  Porter 
Fleming,  administrator  of  John  A.  JVIeigs,  deceased,  to  en- 
join Fleming  from  prosecuting  an  action  of  ejectment  against 
complainant,  for  lot  of  land  No.  175,  in  the  seventh  district, 
and  second  section  of  Gilmer  county. 

The  bill  alleges,  that  complainant  purchased  said  land  on 
the  25th  August,  1847,  from  one  James  S.  Hood,  who  con- 
veyed the  same  by  deed  to  complainant,  who  entered  upon 
it,  and  has  held  possession  ever  since;  erected  improvements, 
planted  orchards,  cleared  land,  and  has  had  full,  notorious 
and  uninterrupted  possession  of  the  premises  from  the  time 
of  said  purchase,  up  to  the  period  of  filing  his  bill. 

Tlie  bill  further  states,  that  said  Fleming  has  brought  suit 
against  complainant  for  said  land;  that  said  suit  is  by 
Fleming  as  the  administrator  of  one  John  A.  Meigs,  de- 
ceased, and  that  he  relies  upon  a  grant  from  the  State  to  his 
intestate,  who  died  more  than  ten  years  before  the  commence- 
ment of  the  action  ;  that  there  are  no  debts  against  said  de- 
ceased, and  the  heirs  and  distributees  labored  under  no  dis- 
ability, and  that  complainant  is  entitled  to  the  equitable  bar 
of  the  statute  of  limitations  to  protect  him  against  the  action 
at  law.  The  injunction  was  granted. 
Defendant,  Fleming,  answered  that  he  had  been  appoint- 
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«d  administrator  of  John   A.  Meigs,  deceased,  who  died  in 
Koveniber,  1845;  that  he  was  appointed  administrator,  Sep- 
tember, 1855 ;  that  he  relied  upon  a  grant  from  the  State,  to 
his  intestate,  John  A.  Meigs;  that  he  did  labor  under  a  disa- 
bility which  prevented  him  from  asserting  his  title  to  said 
laud  ;  that  he  was  non  compos^  more  helpless  than  an  idiot, 
deaf  and  bUud  from  his  birth ;  that  defendant  was  appoint- 
ed administrator  within  less  than  seven  years  prior  to  the 
commencement  of  the  action  of  ejectment,  and  he  submits 
that  the  statute  of  limitations  cannot  avail  the  defendant  at 
law,  neither  is  he  entitled  to  its  equitable  bar  in  ecjuily ;  that 
complainant  bought  said  land  from  Hood,  and  relied  solely 
upon  Hood's  title;  that  he  paid   only  thirty  dollars  for  the 
lot,  worth  several  hundred.     That  the  heirs  of  defendant's 
intestate,  are  his  two  sisters,  one  of  whom,  Eliza  Meigs,  is, 
3.nd  long  anterior  to  death  of  intestate,  was,  an  idiot  or  luna- 
tic, and   an  inmate  of  an  Asylum,   and   dependent  upon 
crharity  for  a  support ;  that  the  other  sister  is  di/eme  covert, 
baving  a  husband  living,  though  she  is  separated  from  him. 
.Admits  that  there  are  no  debts  against  deceased. 

Upon  the  coming  in  of  the  answer,  defendant  moved  to 
dissolve  the  injunction,  upon  the  ground  that  the  equity  of 
^lie  bill  had  been  fully  sworn  off. 

The  Court  refused  the  motion  to  dissolve,  and  defendant 
excepted. 

Dawson  A.  Walker,  for  plaintiff  in  error. 

Wm.  M.  Martin,  represented  by  Collier,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Ought  the  injunction  in  this  case  to  have  been  retained  ? 
Clearly  not,  as  to  the  right  of  the  plaintiff  to  recover  one- 
balf  of  the  land  sued  for. 
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John  A.  Meigs,  the  intestate  of  Porter  Fleming,  had  bat 
two  heirs;  one  an  idiot  sister,  who,  before  and  at  the  time  of 
his  death,  and  ever  since,  has  been  non  compos  mentis,  and 
the  inmate  of  an  Asylum.  How  is  it  as  to  the  other 
half?  The  only  other  heir  was  ^.feme  covert^  who  as  the 
answer  alleges,  was  abandoned  by  her  husband,  when  the 
right  to  this  property  accrued,  and  has  been  erer  since. 
Should  a  Court  of  Equity  restrain  the  administrator  from 
recovering  her  share  of  this  land,  when  she  could  not  sue 
for  it  herself,  and  her  husband  would  not?  Is  not  her  equi- 
ty as  good,  if  not  better  than  the  defendant's,  who  comes  into 
a  Court  of  Equity  and  asks  its  aid  to  protect  his  statutory 
title,  purchasing  as  he  did,  from  one,  who  had  no  title  to 
the  land,  and  made^no  pretence  even,  that  he  was  the  tme 
owner  ? 

Should  this  moiety  of  land  be  recovered  by  the  adminis- 
trator, it  will  not  be  for  the  benefit  of  the  husband,  who  had 
a  right  to  sue,  but  it  will  be  settled  upon  the  deserted  wife, 
who,  being  under  coverture,  could  not  move  in  the  matter. 

Situated  as  this  woman  is,  it  seems  to  us,  that  her*s  is  the 
better  equity  of  the  two;  and  wc  so  decide. 

Judgment  reversed* 


Emanuel  Lion,   SherilF,  plaintiff  in   error  vs.  William 

WiLciiER,  defendant  in  error. 

Money  in  the  hands  of  ihe  ShcrilT.  liolonjiinij  to  one  mercantile  firm  cane 
appropriated  to  the  payment  of  co>t  executions  against  another  firm. 

Rule  against  Sheriff,  in  Polk  Superior  Court.     Decisic 
Judge  Hammond,  at  April  adjourned  Term,  1858. 
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Verderey  &  Curtoii  lield  a  niongage  against  Augnsiiis  N. 
Verderey,  lo  secure  a  debt  of  about  seventeen  hundred  dol- 
lars.    This  mortgage  was   assigned  and  transferred  by  the 
mortgagees  to  Wiley,  Hanks  &  Co.,  and  Lane,  Banks  &  Co.,  as 
collateral  security  for  debts,  due  by  the  assignors  to  them, 
under  an   agreement  or  understanding,  that  the  debt  due  to 
Wiley,  Banks  &  Co.,  was  to  bo  first  paid,  and  then  that  due 
to  Lane,  Banks  &  Co.     About  eleven  hundred  and  fifty  dol- 
lars of  the  mortgage  was  paid  by  the  mortgagor  before  fore- 
closure, and  whicli  was  paid  over  in  satisfaction  of  the  claim 
of  Wiley,  Banks  &  Co.     The  mortgage  was  then  foreclosed, 
for  tlie  balance  due,  and  upon  iho  fi.  fa.  issued  upon  judg- 
ment of  foreclosure,  the  Sheriff  raised  about   eight  hundred 
and  fifteen  dollars,ofwlnchsum, five  hundred  and  fifty  dollars 
was  paid  hy  the  Sheriff  lo  plainiifT's  attorneys,  in  [lart  pay- 
ment and  satisfaciion  of  the  claim  of  Lane,  Banks  &  Co. 
The  balance,  about  two  hundred  and  sixty-five  dollars,  was 
in  the  hands  of  the  ShcrilT. 

Upon  the  motion  of  Wilcher,  the  Clerk  of  the  Court,  in  be-" 
half  of  himself  and  other  officers,  a  rule  issued  against  the 
Sheriff,  to  show  cause  why  he  should  not  pay  over  lo  said 
officers,  out  of  the  proceeds  in  his  hands,  tin*  amounts  due  to 
them,  on  certain  fi,  fit\t,  issued  ft)r  cost,  against  said  plain- 
tiffs in  the  mortgage  fi.fcUj  and  which  had  been  returned 
nulla  bona. 

The  Sheriir  answered,  setting  out  the  above  facts,  and  fur- 
ther, that  the  balance  of  the  funds  in  hand,  belonged  exclu- 
sively t')  Lane,  Banks  &.  Co.,  and  no  part  thereof  belunged  to 
Wiley,  Brinks  &  Co.,  and  that  these  two  Urnis  ar'>  conij)Msed 
of  diirerent  persons.  That  he  was  ready  and  willing  to  pay 
the  executions  against  Lane,  Banks  &  Co.,  issued  as  afore- 
said fur  cost,  but  submits  whether  lie  shall  pay  the  executions 
against  Wiley,  Banks  &  Co. 

It  appeared  that  there  were  twenty-one  ''ost  fi.  fas.  at  the 
suit  of  the  officers  of  Court  against  Wiley, Banks  Co.,  amount- 
ing in  the  aggregate  to  about  two  hundred  and  fifty  dollars; 
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aOil  three/!,  fas.  against  Lane,  Banks  &  Co.,  amouuting  to 
about  thirty-five  dollars. 

Upon  this  answer  the  Court  made  the  rule  absolute,  and 
ordered  the  Sheriff  to  pay  off  all  the  cost  fi,  ftu^Hs  well 
those  against  Lane  Banks  &Co.9as  those  against  Wiley, 
Banks  &  Co.  To  which  decision  counsel  for  Lane,  Banks 
&  Co.y  through  Emanuel  Lyon,  Sheriff,  excepted. 

Chisolm  &  Waddell,  for  plaintiff  in  error. 
Underwood  &  Smith,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinioD. 

This  cause  must  be  determined  by  the  return  of  the  Sher- 
iff, which  was  not  controverted.  According  to  that  retara, 
the  money  in  his  hands,  belonged  exclusively  to  Lane,  Bauks  ft 
Co.,  and  no  part  belonged  to  Wiley,  Banks  &  Ca  The  mor^- 
gage  was  assigned  to  Wiley,  Banks  &  Co.,  and  to  Lane; 
Banks  &  Co.,  under  an  agreement  that  Wiley,  Banks  &  Co, 
were  to  be  first  paid.  They  had  been  paid  in  full,  and  of 
course,  had  no  further  claim  upon  the  fund.  The  Court  be- 
low directed  the  money  of  Lane,  Banks  &  Co.,  or  a  part  ofit, 
to  be  applied  to  cost  executions  against  Wiley,  Banks  &  Co. 
Executions  or  judgments  against  Wiley,  Banks  &  Co.,  could 
have  no  lien  on  the  property  or  money  of  Lane,  Banks  & 
Co.,  and  could  not  bo  levied  on  it,  in  the  hands  of  ihc  officer 
or  elsewhere,  and  to  order  money  of  Lane,  Banks  &  Co.,  to 
be  applied  to  the  payments  of  judgments  of  Wiley,  Banks 
&  Co.,  is  erroneous,  and  the  judgment  to  the  Court  below 
to  that  effect  must  be  reversed. 

Judgment  reversed 
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Cornelius  T.  Cunningham,  plaintiff  in  error,  vs.  The  Romb 
Uailuoad  Company,  dcreiidaiit  in  error. 

Arm'lroad  company  filed  Oieir  l>ill  in  which,  ihoy  vtatcd.  ihatihey  had  the  right 
ofwiij.  fiviT  n  ccrimn  pifce  of  Itnid;  nn<l  that  n  certHJii  perM)n  w:in  about  to 
•Tin*!  a  floiirinj;  mill  within  M*ven  or  eight  fei  t  of  iheir  track;  and,  that  the 
mill,  if  HO  ererted,  would  Icnvo  nonnirifient  room,  for  the  repair  and  conotruc- 
tioo  of  the  track.  They  priiyud  for  an  injunction  to  prevent  the  erection  of 
the  nitll. 

Ilri^  That  they  were  entitled  to  the  injunction. 

Ill  Equity,  in  Floyd  Superior  Court  Decision  on  demur- 
ner,  by  Judge  Hammond,  February  Term,  1859. 

ThiJ  was  a  bill  in  equity,  by  the  Rome  Railroad  Company 
again&t  Cornelius  T.  Cunningliam  to  enjoin  and  restrain  de- 
fendant from  tresf)assing  on  lands  of  complainant,  adjoin- 
ing its  railroad,  and  from  locating  and  erecting  certain  steam 
flouring  mills  thereon. 

The  bill  alleges,  that  on  the  2d  April,  1849,  complainant 
purchased  from  Alfred  Shorter,  amongst  other  property,  the 
land  ill  question  ;  that  the  deed  from  Shorter  described  the 
land  as  '*  extending  t wen tij-five feet  on  each  side  oftfierailroad 
tracks  (fs  now  laid  oftt,  commencing  at  the  Southern  line  of 
^road  street^  and  back  on  each  side  of  the  railroad  tracky  the 
distance  of  one  tfiousnnd fe-*t  ^  a^  represented  on  the  plat  hereto 
annexed,  ulso  the  right  of  way  to  build^  own^  and  keep  tip^ 
mnd  ttsc  the  said  railroftd  as  now  constructed^  through  lot  of 
iand^  number  l>77,  in  the  twenty  third  district^  of  the  third 
Mection^  in  said  county  of  Floyd,  also  through  that  portion 
0^  land^  No.'Zlii^ii  the  district^  and  section  aforesaid, ly- 
nng  west  of  Oostanaula  street ^  excepting  such  portion  or  in- 
terest in  277,  twenty-third  district  and  third  sect  ion,  as  may 
^  adjudged  to  belong  to  J.  PV.  M.  Berrien  or  George  Tug'- 
^ie  or  George  JV.  TugglCj  or  their  creditors^^  fyc. 

The  biil   further  states  that  subsequent  to  the  aforesaid 
porcfaase  by  complainant  from  Shorter^  defendant  purchased 
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from  him  crrtain  lots,  immediately  adjoining  the  line  of  rail- 
road, and  which  arc  adjoining  the  lands  purchased  as  afore- 
said, by  complainant  from  Shorter.  That  Cunningham  has 
commenced  digging  and  excavating  the  earth,  for  the  foun- 
dation of  a  steam  flouring  mill,  within  seven  or  eight  feet  of 
the  railroad  track,  and  upon  the  ground  and  strip  of  land 
purchased  as  aforesaid,  from  Shorter  by  complainant,  not 
leaving  sufficient  room  or  space  for  repairing  and  construct- 
ing the  road,  as  was  contemplated  in  and  by  the  convey- 
ance from  Shorter.  That  complainant,  although  entitled  to 
twenty-five  feet  of  ground  on  each  side  of  said  road,  under 
Shorter's  deed,  has  proposed  to  defendant  to  allow  him  to 
place  his  mill  at  the  distance  of  eighteen  feet  from  the  cen- 
ter of  said  railroad  track,  and  to  allow  him  a  turn-out,  upon 
said  eighteen  feet  strip  between  said  mill  and  road. 

Prayer,  that  the  defendant  be  enjoined  from  locating  and 
erecting  said  mill,  &c. 

To  this  bill  defendant  demurred.     The  Court  overruled 
ihe  demurrer,  and  defendant  excepted. 

Underwood  &  Smith,  for  plaintiff  in  error. 


Daniel  S.  Printup,  contra. 

Bt/  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  right,  in  overruling  the  demurrer  to  the  bill  ? 
We  think  so. 

The  site  of  the  contemplated  mill,  was,  not  on  any  partof 
ihc  thousand  yards  strip,  bur,  further  down,  somewhere  on  lot 
27(5,  or  lot  277.  According  to  the  deed,  the  company  had 
nothing  in  either  of  these  two  lots,  but  a  right,  of  way.  The 
ifrant  in  the  deed,  is  expressed  in  these  words;  *^AIsoth^ 
light  of  way,  to  build,  own,  and  keep  up,  and  use,  the  said 
lailroad,  as  now  constructed.'^ 

The  bill  then  says,  that  the  way,  the  right  to  which  was  tbns 
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grautcdy  was  lo  be  ola  wiiJili  suiiiciotit,  i'or  all  the  nrct'ssary 
purposes  of  the  coiii|)aiiy,aiiJ,  ihat  llit;  *•  uiiiJor.sliUidiiiL^*'  was, 
that  ihc  widih  was  lo  br,  Innii  iliirjy-six  lo  fil'iy,  ttvt. 

The  billlheu  .^aySjihanlit;  mill  v/aslo^'UCiccijiJ  wiitiiii  snv- 
en  or  ciglit  foct  of  ili<*  ir.jck  o[  ilio  rnnd  ;  and.  iImi,  if  iluis 
erected,  I h'.' re  wi»uld  be  *Mii)  MUiiciotii  room  fiT  ihe  |»urf)i>sos 
and  necessities  i){''  \\\n  {:o!ii[iany, '•  in  ilie  r'-'|)aiiins^  Giid  cuii- 
ttruclioii  of  said  Uiiilroad.'^ 
All  ihise  tilings  ilie  ili'iniirri'r  adnii'sio  h*i  iriu*. 
If  (he  ''  nndersKiudiiig*'  bulweeii  iIk;  paiiii's  t')  ilic  deed,  be 
taken  as  tbc  tost,  l!ie   null    woidd  bo  ckarly  an  obsinir.iion, 
Slanding  in  ll>e   way  grautod,  for,  by  ihat  uiifli  rsiandiug,  tbe 
Way  granted  was  lo  b.;  at  least  iliiiiy-^i\  loot  wiijo,  <  iL;!iioeu 
feet  on  each  side  i)f  ibt?  liack,  and  overy  (.bjiWiioiion  fo  a  way 
is  a   nuisance — and,  suoli   a  nuisance,  ilur,  in   general,  we 
may  say  of  it,  that  tbe  damages  it  occasions,  aio   not  ade- 
quately moasnrable  by  nii»n(»y.     IL^nce,  in  alinoNi  eve  ly  case 
of  such  a  contemplated   obstrncii()n,  thore  is  jnrisdii!ii-m  to 
eqiiiiy,  to  inlor[)os(j   by  inj'inciion,  and  prju'cni  i!ie  <.b)mg  of 
that  which,  if  done,  would  make  the  obsiruciitai.     And  wc 
see  nothing  in  the  present  case  to  exclude  it  from  the  general 

rule. 

And  even,  if  we  lay  thiMinderstanding  of  the  parties  out 

of  tlic  question,  an  J  go  by  the  letter  of  the  deed,  the  case  does 

Hot  seems  to  be,  n)aicrially,  altered — the  allegation  in  ilie 

bill  considered.     That   allegatioti  is,  ihat  the  ereclioii  of  the 

mill,  would  not  leave  snllicieni  rootn,  for  the  repairs  and  coq- 

ttrnction  of  the  track.     The  letter  of  the  deed  gives  snllicieni 

room  for  such  repairs  and  construction.     Therefore,  theerec- 

tiou  of  the  mill,  wotdd  violate  (lie  letter  of  the  deed — taking 

as  we  must,  the  allegation  of  the  bill,  to  be  line.     And  the 

injury  or  damage  occasioned  by  such  a  violation,  woiild  ba  . 

equally  as  difficult,  of  measurement  in  money,  as  tlie  injury 

or  damage,  in  the  case  first  considered. 

Even,  then,  ii  the  case  be  confined  to  the  letter  of  the 
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deed,  there  was  jurisdiction  to  equity,  to  interpose  by  injiiiio- 
tiori. 

Injunction  in  casos  of  this  kind, is  0!i  many  obvious  arcoiinfFf 
a  preferable  remedy  to  a  suit  for  damages.  And  the  oii/y 
question  in  them,  is,  one  as  to  the  remedy.  The  parly  sned 
comes  into  e  pit/ and  demurs;  thus  he  admits  liims^lf,  a 
wrong  doer  in  purpose,  and  yet  he  siiys — (h>  not  inierfrre 
with  me,  let  me  carry  out  my  purpose.  The  \\\y  wiH  give 
the  party  I  injure,  redress.  There,  surely  can  ho  liiile  in  such 
a  phu  as  this,  to  commend  it  to  favor.  It  ought  to  be  disre> 
garded  if  possible. 

Judi^ment  aflSrmcdL 


Charles  W.  Still,  cxo'r,  plaintifT  in  error,   V5f,  The  Mayom 
AND  CotJNCiL  OF  THE  CiTY  CF  GuiFFiN,  dclcudant  iiJ  crfor. 

When,  in  founding  a  citVf  certain  lot^  nru  r(*>ervc  1  nnd  (tiulit*:ite«n'y  theTrtand- 
er  tu  pnrliciilur  public  pur|)09'e:(,  nnd  ilie  doiu't^s  fiil  or  ref'ir<c  to  nrrept  ihe 
tame. these  lotH  rovert  to  tlse  ;;ra:nor  ;  iind  :ho  \endor*tf  hcii  for  the  unpaid 
purchase  money  attache^  upon  >:iid  loi-,  or  r.tilicr,  h  i*  lU'ver  ItefU  dcl«i*beil> 
iaa«niucli  a:*  tliu  title  to  the  ^:uue  ha<  ne\er  pii:»-cJ  oiii  ui'the  duuor. 

In  Equity,  from  Spalding  county.      Tried  before   Judge 
Cabamss,  at  November  Term,  IS/jS. 

This  was  a  bill  filed  by  plainiKTin  error,  in  Spalding  Su- 
perior Court,  to  iiforce  his  vr  nlor's  lifu  for  the  unpaid  ptir- 
.  chase  money  on  certain  i)'uccls  of  \ii\n\  in  the  city  ol  Griiiin^ 
sold  to  llie  Monroe  Railroad  aJivl  Iki'iking  Company, by  cult- 
plainant's  te.stator,  Barrholominv  h^tt'i^di  ruasi'd,  and  sci  upa  it 
and  dedicated  by  said  company  i<>  certain  religions  denomi- 
nations, as  places  for  the  erection  of  houc»es  of  worship,  wbeo 
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the  town  of  Grilfin  was  laid  out,  but  wliich  never  IiaJ  been 
accepted  or  used  by  said  denominations. 

Tlie  cause  proceeded  to  trial  on  ihe  bill,  anwser  and  repli- 
cation. The  conveyance  of  the  lands  by  BariholoniHW  Stilly 
to  llie  Monroe  Railroad  and  Banking  Company,  wusadniitied 
in  the  answer  of  the  defendant;  and  that  the  Monroe  Rail- 
road had  been  sold  our,  and  was  insolvent;  and  that  all  its 
as8*^ts  and  franchises  had  gone  into  the  hands  of  the  Macon 
and  Western  Railroad  Company,  as  the  legal  successor  of  the 
Monroe  Railroad  and  Banking  Company.  Letters  testamen- 
tary were  introduced  by  complainant. 

Lewis  L.  Griffin  testified :  That  he  was  President  of  the 
Monroe  Railroad  and  Banking  Company  from  its  organiza- 
tion to  January,  1842,  and  that  while  he  was  such  President, 
he   bought  of  B.  Still  said  lands,  in  his  individual  cnimniy^ 
and  afterwards,  and  by  and  with  the  consent  of  the  said  Still, 
ihe  said  company  took  up  his  notes,  and  gave  theirs  in  the 
place;  that  he  signed  the  notes  as  President,  by  the  order  of 
the  board  of  said  company,  and  that  it  was  for  the  lands  on 
vhich  the  city   of  GriflTin  was  laid  out   in   1842;  that  he 
thought  he  paid,  in  his  individual  capacity,  part  of  the  pur- 
chase money  for  the  land,  and  aftcrwafds,  when  the  railroad 
company  took  up  his  notes,  they  paid  him  what  money  ho 
liad  paid  out;  that  there  was  no  security  given;  thaT  the 
notes  mentioned  in  the  bill  are  the  same  nule^  ;  ho  was  Pres- 
ident when  ihe  notes  were  signed,  and   signed  tln^m  by  ex- 
press order  of  the  board  of  said  company.     That  he  bought 
ths^e  lauJs  in  his  in  liviJiiI   eip:ioiry,  for  the  ])ir|>>se  of 
founding  a  city,  and  the  company  promised  to  carry  the  plan 

our. 

The  notes  having  been  lost,  Jlmoa  W,  riaminond tcsufv^il : 
That  he  had  the  original  notes;  that  no  other  person  has 
had  ihem;  that  he  made  the  copies  attached  to  tin;  interrog- 
atories of  Griffin  ^rom  them,  and  that  they  were  lost,  and  that 
he  knew  they  were  made  by  L.  L.  Grilfin^  President  of  the 


504  SUPREME  COURT  OF  GEORGIA. 


tfnll.  ex'or.  vs.  Mjivop  nnd  Council  of  Grillin. 


Monroe  Railroad  and  Banking  Company;  that  lie  knew  his 
hand  writing. 

Tlie  map  by  which  the  city  was  laid  out  was  exhibited. 

Alexander  Bdnmy  testified :  He  knew  the  lots  which 
were  reserved  at  the  sale,  by  the  map  jnst  produced;  the 
Episropal  and  Protestant  Cliiirch  lots  are  now  vacant;  the 
Presbyterian  Chnrcii  lot  and  Female  Academy  lots  are  both 
occupied;  there  is  a  lot  which  was  reserved  for  ornamemal 
purposes  now  eticlust^d.  but  not  occupied  ;  the  CuinherlaDd 
Presbyterian  Church  Ijt  is  not  occupied  by  them  ;  the  liap- 
tistand  Methodist  Church  lots,  and  Male  Academy  lots^  are 
occupied;  the  pubHc  square  is  not  enclosed;  the  public  pa* 
rade  ground  is  iiotoccu[)ied  ;  the  court  house  lot,  containing 
four  acres,  not  occupic(!;  all  these  lots  are  on  145, 2d  dist.origi- 
nally  Monroe  county,  now  Spalding;  all  these  were  reserved 
for  public  purposes,  and  lots  were  sold  according  to  the  map 
by  which  the  city  wus  laid  out. 

William  Leak  testified:  That  he  was  present  when  the  lots 
were  sold,  arjd  B.  iSiill  was  present  when  the  first  lot  was 
sold,  and  gave  no  notice  of  his  vendor's  lien;  don't  know 
that  he  was  present  when  all  the  lots  were  sold  ;  the  plain- 
tifi^s  testator,  B.  Siillfacted  as  agent  of  the  railroad  company 
in  selling  lots,  and  had  a  plan  of  the  town,  and  sold  accord- 
ing to  that  plan  ;  that  plan  was  like  that  introduced  in  this 
case ;  lie  gave  no  notice  of  his  vendor's  lien ;  he  showed  lots 
to  those  who  wanted  to  purchase. 

J.  B.  Phillips  testified  :  That  he  was  present  at  the  sale  of 
these  lots  by  this  map,  anil  Still  gave  no  notice  of  his  lieu  at 
the  time  of  the  sale. 

The  Court  charged  the  jury:  "That  if  B.  Still  was  pres- 
ent at  the  sale  of  the  lots  in  Giifiin,  and  stood  by  and  per- 
mitted persons  to  bid  off  lots,  without  asserting  his  lien,  he  is 
estopped  from  afterwards  setting  it  up.  The  vendor's  lieu  is 
a  secret  lien,  and  not  favored  by  the  law — a  purchaser  for  a. 
valuable  consideration,  and  without  notice  of  the  lien,  hoi 
the  land  purchased  discharged  from  the  vendor's  lien.'' 
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Counsel  fur  iho  c(>mj)Iuinarii  ntjiustod  tli«  ('ourt  to  cli;irge 
the  jury,  that  if  ihn  Mayor  and  Council  of  tliocity  of  Griifin 
held  ihe  lots  reserved  fi»r  public  uses,  without  luiving  paid 
value  therefor,  tiny  arc  volunicfrs,  and  notentiiN'd  to  notice 
of  the  lien,  and  so  far  as  they  are  concerned,  notice  nred  not 
have  been  given.  Tin;  Cduri  refns*'d  to  give  this  rct|uost  in 
charge,  but  charged,  "that  if  tlie  p!ainliir.s  testator,  1>.  Still, 
stood  by  at  the  sah»,  wh'/n  lois  were  reserved  for  pul>lic  use, 
and  permitted  bidders  to  huy  lots,  with  nlcrencw:  to  such  res- 
ervations, and  pay  a  valuable  consideration  lor  them,  with- 
out asserting  or  nialving  known  his  vendor's  lien,  he  cannot 
now  set  np  his  lien  upon  lots  so  reserved  ;  to  which  charge 
and  refusal  to  charge,  as  n  quested,  cotuplainant  exeepied. 

Thejurj,  under  the;  testimony  and  charge  of  the  Court, 
found  a  verdict  against  the  complainant  fnrthe  cost. 

Whereupon,  counsel  for  complainant  tendered  tin  ir  I/ill  of 
exceptions,  assigning  as  error  the  aforesaid  charge  and  refu- 
sal to  charge. 

Hammond  &  Son,  for  plaintiff  in  error. 
Alford,  contra. 

By  the  Court. — Lumpicin  J.  delivering  the  opinion. 

Conceding  that  the  conduct  of  Still,  at  the  public  and  pri- 
vate sales  of  lots  in  Grillin,  amounted  to  a  waiver  of  his  lien 
as  vendor,  upon  all  of  the  lots  which  were  bnught  by  indi- 
viduals, and  those  hits,  and  squares  and  streets  that  have 
l>pen  appropriated  to  the  public  purposes  for  which  they  were 
reserved,  is  he  estopped  from  enforcing  it  against  those  which 
never  have  been  so  used?  We  think  not;  and  the  Court 
erred  in  not  so  discriminating  in  its  charge  to  the  jury. 

The  Monroe  Kailr)ad  and  Banking  Company  never  made 
a  conveyance,  as  to  these  public  lots;  and  the  title  to  them 
could  only  have  been  divested  by  the  acceptance  of  the  res- 
pective beneficiaries,  to  be  signified  by  their  user.      User 
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amounts  to  an  accc[>tjncc.      Some  fifieeii  or  twenty  yean 
huvc  elapsrd  since  ihi^  ilcJication  was  mjde,  and  the  bill  al- 
leges, and  liie  prool'sitows,  that  no  stops  have  been  taken  to 
appropriate  a  {jortion  of  these  public  lots.     The  presucDption 
of  law  is,  that  the  donations  have  been  declined.     These  lots 
have  reverted  to  the  grantor,   atid  not  to  the  city  of  Griffin; 
or  to  be  more  aecurale,  the  tuht  to  these  lots  has  never  passed 
out  ofthei^rantor.     And  while  it  is  true,  that  the  lien  of  Still 
isdetache  1  as  to  tlie  other  lots,  it  attaches  upon  these. 

It  is  saiil  thai  the  proi)rierors  of  real  estate  in  Griffin,  pur- 
chased at  enhanced  prices,  on  account  of  the  dedication  of 
ihese  lots.  It  may  or  tuny  not  be  so.  There  is  no  evidence 
tliat  it  is  so.  No  complaint  is  made  by  them.  It  may  be 
(hat  contiguous  proprietors  to  church  lots,  at  least,  would 
prefer  not  Ut  have  churches  near  them.  This  is  true  in  most 
towns,     it  is  a  .serious  objection  with  many. 

Hut  suppiisu  it  weie  otherwise,  and  that  they  were  before 
us  urging  this  aii^iimenr.  It  might  be  truthfully  replied,  thai 
y<ui  l)i)ML;hr,  knowing  ih:it  th(*se  lots  miglU  not  be  accepted 
for  the  pnrpos(:s  lor  which  they  were  dedicated.  And  yoa 
krunv,  or  ooL'lit  to  have  known,  that  you  could  not  compel 

thtMU   to  (Im    so. 

As  to  iIh!  i'onri-!iousn  lots,  military  parade  ground  and  or- 
nauiehi.il  scpi  irt^s,  or  jiny  oilier  lots  which  were  set  apart  for 
public  unis,  u  is  not  iM'crs^^ary  that  tlu*y  should  beenclosed 
or  injjiri.vi  fl  i:i  iiny  pariicular  way.  It  is  sulllcient  if  they 
have  Ik  rn  nst'd  rt)r  the  purposes  (or  which  they  were  set 
apari.  AikJ  this  will  be  it.e  issue  for  the  jury  to  try  in  eacb 
pariicn  ;n  (mm'.  It  i^  bnirr,  we  douhi  not,  both  for  the  city 
and  ai!{<  iniML;  lot  lioMcrs,  that  these  vacant  lots  should  be 
sold,  a?', I  irn,T.ive!  hy  soujcbo  ly.  Were  the  teligious  de- 
lUMinntii.His  iIkii  iiav«'  rallrd  to  act.  strong  enough  to  organ- 
ize c.ii.:i%i:a  i»Mis  ainl  hiiiM  churches  in  Grilliu,  it  is  very 
qn<»>tio:i:il»  !•  whniirr  iliry  wouliJ  be  willing  to  accept  the 
particular  locaiiotis  dcsrgned  f()r  them. 

Judgment  reversed. 
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Benjamin  F.    Williams,  plaintiff  in    error,  vs.  Jesse  Cash^ 

defi'iidant  in  error. 

fL]  If  n  defendant  in  ojectment  enter  on  land  :«iicd  for,  under  the  lessor  of 
the  piuiiiliflT.  whutliur  hy  purchase,  gill  or  leuse,  he  cannot  dispute  the  litlo 
under  which  he  entered. 

(2.]  If  defend.mt,  afier  entering  nnd.r  tiie  lessor  of  the  pi  ^intiiT,  .«icts  tip  a  de- 
fence ajpiinst  him  to  a  suit  for  the  recovery  of  the  land,  hostile  to  the  title 
under  which  he  entered,  lie  cannot  claim  to  be  a  tenant  at  will,  and  entitled 
-to  notice  to  quit,  before  suit  cnn  be  brought. 

£3.]  If  a  defendiint  in  ejectment  entered  into  the  p08i«ession  of  the  premises 
•ued  r>r,  nnder  a  contract  of  nny  sort  for  a  title,  the  statute  of  limitations 
ooaltl  not  begin  to  run  in  his  favor,  until  he  repudiated  the  contract,  and 
elmimed  to  hold  in  defiance  of  pluintiirs>  title,  and  the  plaintiff  had  knowl- 
edge of  tiuch  udvers^e  holding. 

Ejecrment,  in  Cass  Superior   Court.     Tried  before  Judge* 
Tbipfe,  at  Sepleuibcr  Term,  1858. 

This  was  an  action  of  ejechnent  by  Doe,  ex  dem.^  Jesse 
Cash,  against  Roe,  casual  ejector,  and  nenjamin  F.  Wil- 
liams, tenant  in  possession,  for  the  recovery  of  lots  of  land 
Noa.  1141,  1163  and  1164,  in  ihe  seventeenth  district,  third 
section,  of  originally  Cherokee,  now  Cuss  county,  each  con- 
taing  forty  acres. 

Brief  of  Evidence, 

Plamtiff  offered  and  read,  in  evidence,  a  grant  from  the 
State  to  Cash,  the  lessor,  for  the  lots  in  coiiirov»'r.-y.  A  deed 
from  Cash  to  James  Dirkerson  fur  same  lois,  and  a  re-con- 
veyance, hy  deed,  from  Dickerson  to  Cash,  and  closed. 

Defendant  read  the  deposiiioiisof  the  following  witnesses, 
taken  by  cotnnn^slon : 

James  TailenL  Int,  1st.  He  knew  the  parties. 
2d.  He  answers  he  is  arqiijiinu'd  with  the  land, 
that  the  defendadt,  Williams  lives  on,  and  which  is  sued  for 
in  (his  action;  was  at  his  house  in  February,  in  the  year 
1844,  and  Williams  was  living  on  the  land  ihen;  has  heen 
personally  acquainted  with  him  ever  since,  and  he  has  been 
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in  po^;^(^'<^io^  i>f  iho  land    ever  since,  and  has  clt:ircd  about 
sixiy  or  sevcijiy  acns  up-jii  ihe  land. 

3d,  He  answers  iluit  tbo  defendant,  Williams,  has 
claimed  the  land  in  dis{)ure,  as  his  own  property,  as  a  gift 
by  Je^se  Cas>h  to  his  dan|^liicr,  who  is  the  wile  of  tlie  deiun- 
dant. 

4ih  and  5lh.     lie  answers  ho  knows  nothing. 

6th.  He  answers,  he  has  staled  all  he  knows  thai  will 
benelii  the  del'endant. 

Evidence  of  James  M.  JVare. — I  heard  the  old  man 
Cash,  the  plaintiff  in  this  action,  say  to  James  Dickers(>n, 
that  he  would  take  back  the  land  he  sold  to  liim,  provided 
B.  F.  Williams,  the  di^feiulant,  would  take  it,  and  said  he 
would  make  I].  F.  Williani>'s  wife  and  children,  a  tide  when 
certain  impvdiments  were  reniDved.  The  conversation  took 
place  in  the  year  IS  14,  at  .lames  Dickerson's  liouso,  in  Cass 
county,  and  that  15.  F.  Williams  moved  to  the  place  in  the 
winter  thereafter;  and  the  numbers  of  said  lots  of  land,  as 
wallas  remembered,  are  Nos.  1111,  11C3  and  1164,  in  the 
17ih  district, and  3 J  section  of  Cass  countj'.  Williams  has 
claimed  the  land,  as  his  own,  ever  since  he  moved  to  ir,  and 
exercised  ownership  over  it  all  the  lime. 

Cross  examined. — I  never  heard  the  plaintiff  say  any- 
thing about  possession  at  no  time  or  place. 

I  never  heard  the  defendant  say  any  thing  about  dividing 
the  land  between   the  the  defendant  and  plaintiff's  son,  and 
I  never   heard   the   plaintilf  say  that  the   defendant  was  to 
Iiave  any  portion  of  the  land  as  his   portion  of  the  estate  ofS'^f 
the  plaintiff;  has  heard  defendant  claim  said  land  in  thre 
years,  and   where  he  was,  and  what  he  was   doing,  I  can 
not  tell.     He  answers,  I  never  heard  defendant  say  he  w; 
holding  the  land  as  tenant  under  the  plaintiff. 

Samuel  IIi*;ginhoitojn.     Int.  1st.     lie  answers  he  kno 
the  parlies. 

2d.     He   answers  that  he   knows  nothing  of    his   o 


knowledge,  but  some  time  in  August,  1S44,  Jesse  Cash  sett^ 
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for  me  to  come  to  said  Williams's,  and  then  and  (here  said  to 
me  that  he  had  ^ivcn  to  his  daughter  (Mrs.  \Vihiams}the  wife 
of  said  Williams,  tiie  defondarit,  in  the  case,  the  three  lots 
of  land,  that  tliey  arc  now  a  tawing  about,  and  said  land  was 
to  come  out  of  her  part  of  his  estate,  and  said  Jesse  Cash  was 
to  make  her  titles  to  said  land  whenever  they  could  get  the 
old  mill-dam  down  ;  and  this  conversation  took  place  some 
time  in  August,  1814,  at  the  house  of  the  defendant  W^illiams ; 
and  Newton  Ashly  and  William  Ashly  and  Mrs,  Williams 
were  present  at  the  time  this  conversation  took  place  between 
me  and  Jesse  Cash. 

3d.  He  answers,  that  Williams,  the  defendant,  went  in- 
to possession'of  said  lots  of  land  in  January,  1S45. 

4th.  Pie  answers,  that  he  heard  Jesse  Cash  say  that  he 
bad  sold  said  lots  of  land  to  James  Dickerson,  and  had 
taken   them  back  to  let  his  dausrhter  have  them. 

Cross-examined — Int.  1st.  lie  answers,  that  all  that  the 
plaintiif  said  was,  that  the  lots  of  land  were  to  come  out  of 
her  part  of  his  estate. 

2d.  He  answers,  that  the  agreement  between  plaintiff 
aod  defendant  was,  that  whenever  they  could  get  the  mill- 
dam  down,  he  was  to  make  her  titles  to  the  land. 

3d.     He  answers,  I  have  seen   Jesse  Cash  three  times  in 

aU. 

Newton  and  JVilliam  Ashley^ s  evidence. — Int.  1st.  Both 
answer  they  know  the  parties. 

2d.  Both  answer,  they  know  the  land  in  dispute,  and 
they  heard  the  plainiiir,  Jesse  Cash,  say  to  defendant,  Wil- 
liams's wife,  that  if  her  husband,  Williams,  who  is  the  de- 
fendant in  this  case,  would  go  on  said  land,  that  he  would 
make  her  a  title  to  it  the  first  lime  he  came?  out  to  see  them, 
and  the  said  Williams  went  into  possession  some  time  in 
January,  1845,  and  Williams  has  been  in  possessi(»n  ever 
8ince,  and  that  lie  always  claimed  said  land  i\s  a  gift  to  his 
wife,  and  said  land  was  to  go  in  part  of  her  estate  at  his 
death. 


510  SUPREME  COURT  OF  GEORGIA. 


Wiiliaiiis  v>.  (*B2>li. 


3(1,  Hoih  answer,  ihcy  have  answered  all  thoy  know 
that  will  benefit  the  defendanf,  as  though  they  had  been  iD« 
terrogatod  thereunto. 

Cross  int.  They  boiFi  answered,  that  they  have  heard  Jesse 
Cash  say  the  land  in  dispute  was  his,  but  if  defendanr,  Wil- 
liams, would  go  on  said  land,  he  would  give  it  to  his  wife; 
and  both  say  they  never  heard  Cash  say  that  Williams 
ever  was  to  leave  said  land,  and  have  related  all  they  knour 
that  will  benefit  the  plaintilf. 

Benjamin  F,  Smith.  Int.  1st.  He  answers,  he  knows 
the  parties. 

2d.  He  answers,  he  knows  the  numbres  of  land  stated 
in  the  question,  and  states  that  he  has  known  the  land 
about  fourteen  years;  first  in  the  possession  of  James  Dick- 
erson,  and  claimed  by  the  said  H.  F.  Williams,  the  defen- 
dant ill  the  above  case,  who  went  in  possession  some  time 
in  January,  1S45,  and  has  been  claiming  and  exercising 
ownership  over  said  land  ever  since. 

3d.  He  answers,  that  lie  lias  answered  this  interrogatciy 
in  the  second. 

4th.     He  has  answered  all  that  will  benefit  the  defendant 

William  II.  Cash^  for  f>laintiff,  in  reply.  He  answers,  , 
that  he  was  not  acquainted  with  the  premises,  only  by  rcpu-- 
tation.  The  terms  under  which  the  defendant  went  int 
possession  of  the  premises,  as  he  undr^istood  them  fro 
Jesse  Cash  and  defeiuJaiit,  wen*,  that  Jesse  Cash  told  de- 
fendant and  myself,  that  we  might  go  on  the  premises,  aric^  a-T;d 
work  thereuntil  he,  Jesse  Cash,  called  for  possession,  an»  cxnd 
the  defendant  went  into  posses^^ion  under  that  agreements  df; 
this  is  all  the  agreement  about  the  premises  that  I  e 
heard,  or  knew  of  being  made,  between  the  said  Jesse  Cas.' 
atid  the  defendant. 

3d.     He   answers,  that  he  has  v.o  interest  in  the  matter  ^^; 
was  to  go  on  the  placo  which  Jesse  Ca&h   gave  defend8r~^B( 
and  had   leave   to  go  there,  but  made  other  arrangeroen^^Rj 
and  declined  going  on  the  place,  but  was  not  to  be  a  partis <ir 
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of  defc'iidanf,  if  he  had  gone  on  the  place.  \Vv.  both  had 
Isave  at  the  same  time  from  Jesse  Cash,  to  work  on  equal 
poriioiis  of  the  land,  each  one  to  himself. 

4ih.  He  answers,  he  cannot  recollect  exactly  when  this 
agreement  was,  thinks  some  seven  or  eight  years  ago  last 
August  The  agreement  was  made  at  defendant's  honse^ 
in  Cass  county,  in  said  State;  the  agreement  was,  that  if 
Jesse  Cash  charged  rent,  we  (myself  and  defendant)  wero 
to  pay  it  in  cotton  or  flour. 

The  jury,  under  the  charge  of  the  Court,  found  for  tho 
plaintiff,  and  defendant  moved  for  a  new  trial,  on  the  follow-^ 
lag  ground: 

1st.  Because  the  verdict  was  contrary  to  evidence. 
2d.  Because  the  verdict  was  contrary  to  the  weight  of  evi- 
dence. 

Sd.  Because  the  verdict  was  contrary  to  the  charge  of 
the  Court. 

4th.  Because  the  Court  erred  in  not  charging  the  jury  aa 
leqiiesled  hy  defeuilant's  connsel,   that  if  defendant  went  in- 
to possession  of  the  premises,  as  his  own,  with  the  under- 
standing that  Cash  was  afterwards  to  execute  a  deed  of  con- 
Ireyance  to  Mrs.  Williams,  defendant's  wifo;  that  fact  does 
tkot  constitute  him  a  tenant  at  will, of  Cash;  nor  does  it  pre- 
vent the  statute  of  limitations  from    running   in  his   favon 
But,  on  the  contrary,  the  Court  chargod  tlio  jury,  that  if  de- 
fendant took  possession,  claiming  the  land  a!;liis  own,  atid 
retained  that  possession,  and  continued  thatclnim  for  seven 
years  prior  to  the  passage  of  the  Act  of  .Ian nary,  1852,  then 
lie  had  acquired  a  good    staiuiory  tide,  and  lite  jiny  ought 
to  find  for  him;  hut  if  defendant  took  possession  of  the  pre- 
mises under  a  promise  by  plaintilf,  thai  ho  v/(MilJ,atsome 
Ciitnre  time,  convey  the  same  to  defendant's  wife  aiul  child- 
ren, for  their  sole  and  separate  use,  atid  which  he  had  never 
done,   then  the  statute  would   not  run  against  the  plaintiff, 
until  defendant  claimel  the  land  as  his  own,  and  plaintiff 
had  ItnowLxigts  of  said  claim. 
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The  Court  overruled   tlic  motion   for  a  new  trial,  and  da 
fondant  excepted. 

MiLNEu  &  Paurott,  for  plaintiff  in  error. 

WoFFouD  &   Crawfoed,  COTflira. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

This  was  an  action  of  ejectment,  in  the  Superior  Conrtof 
Cass  county.  The  jury  rendered  a  verdict  for  the  plaintifi| 
and  the  defendant  moved  f(»r  a  new  trial  on  the  several 
grounds  set  forth  in  the  foregoing  statement,  by  the  ReporteL 
The  presiding  Judge  refused  to  grant  a  new  trial,  and  error 
is  assigned  on  his  judgment  refusing  it.  According  \o  the 
record  before  us,  the  defendant  entered  into  possession  of 
the  premises  sued  for  under  the  lessor  of  the  plaintiff,  Jesse 
Cash,  either  undera  verbal  donation  or  of  a  promise  to  give 
the  land  to  the  defendant,  or  to  his  wife,  or  to  his  wife  and 
children,  or  under  a  lease,  ho  to  pay  rent  in  corn  or  cotton. 
There  is  some  evidence  to  each  of  these  points,  but  the 
weight  of  the  evidence  is,  that  he  entered  into  possession  of 
the  land  under  a  verbal  promise,  that  as  soon  as  certain 
impediments  were  removed,  he  would  execute  a  title  to  the 
ilefendant's  wife  and  children.  If  the  defendant  entered 
under  the  lessor  of  the  plaiutilf,  whether  by  purchase,  gift, 
lease,  or  otherwise,  he  cannot  dispute  his  title.  Lei^^h^s 
JVV.v/  Priu.?,  and  cases  rcferrcfl  to  in  t/ie  note  925.  So  far, 
then,  as  the  jjlainiilPs  rii^lit  to  recover  the  premises  in  dis- 
pute,']•  iKMiJiMJ  DU  the  pvidt'iire  adduced  by  him,  it  was  per- 
fect as  to  the  defrndaut. 

[:?.]  The  defonce  of  adverse  possession  for  a  period  that 
would  bar  the  plaiutill's  rii^iit  of  action,  was  set  up.  This 
defence  was  iuconsij^trnt  with  a  tenancy  at  will,  and 
it  was  not  necessary  for  the  plaiuriir  to  prove  notice  before 
lie  brought  the  suit,  that  he  had  determined  his  will. 

The  ease  of  the  plaintiff  in  error,  then,  depends   on  the 
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merits  of  his  defence  under  the  statute  of  limitations,  and 
those  merits  may  be  fully  examined  on  the  errors  assigned, 
upon  the  refusal  of  the  Court  below  to  charge  the  jury  as 
requested  by  the  counsel  for  the  plaintiff  in  error,  and  upon 
the  charge  of  the  Court,  as  given  to  the  jury, 

[3.]  The  counsel  for  the  plaintiff  in  error  requested  the 
Judge  presiding  at  the  trial,  to  charge  the  jury,  that  if  the 
defendant  (plaintiff  in  error)  went  into  possession  of  the 
land  as  his  own,  with  the  understanding  that  the  lessor  of 
the  plaintiff  should  execute  to  defendant's  wife  a  convey- 
ance, that  does  not  constitute  him  tenant  at  will  of  the  plain- 
tiff, and  does  not  prevent  the  statute  of  limitations  from  run- 
ning. 

It  is  by  no  means  clear,  that  the  evidence  in  the   cause 
warrarts  the  charge :  but  the  request  is  inconsistent  with 
itself,  for  the   defendant   could  not  enter  into   possession  of 
the  lajad  as  his  own,  while   he  acknowledged  the  title  out  of 
him^iy  stipirfating  that  a  conveyance  should  be  executed  to 
his  xvife  by  the  person   claiming  title.     But   the  request  is 
subfe/antially  wrong,  and  ought  not  to   have   been  given  in 
ch/rge  to  the  jury,  for  "a  party   who  has  been  let  into  the 
possession  of  land  under  a  contract  of  sale,   or  for  a  letting 
v/iich  has  not  been  completed,  is  a  tenant  at  will  of  the 
vlndor.'^     Ball  vs.  Cullimore,  JVUhers  el  al^  2  Maso7i,   Or. 
jfos,  Exchcq'r  Rep.  122.     Dujib.  vs.  Hunler  1  Co7n.  L.  Rep. 
15.     The  request  implies,  that  the  title  to  the  land  was  in 
^the  lessor  of  the  plaintiff,  and  that  a  conveyance  was  neces- 
sary to  pass  it   out  of  him.     If  the  defendant  entered  under 
a  contract  of  any   sort  for  a  title,  the   statute  of  limitations 
could  not   begin  to  run  in  his  favor  until  he  repudiated  the 
contract,  and  claimed   to  hold  in  defiance  of  plaintilPs  title, 
and   the  plaintiff's  knowledge  of  such  adverse  holding. 

^^'he  Court  charged  the  jury,  that  if  the  defendant,  previ- 
ous to  the  year   1852,  took  possession  of  the  land,  claiming 
it  as  his  own,  and  kept  that  possession,  and  continued  that 
claim  for  seven  years,  the  defendant  acquired  a  good  statuto- 
voL.  XXVII. — 33. 
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ry  mil*,  and  ilie  jury  ()ut;lii  to  find  for  lli«  defendant.  This 
ch.irir  '  is  crriainly  as  rtivoriihle  lo  the  delVndaiii  Inflow,  iin- 
dor  ifii' evidcjnce  in  ihe  rt.'Cord,as  he  could  have  asked.  But 
the  C  >urt  [iroceedud  to  charij^e  the  jury  fiirihi^r,  that  if  the 
dfh'ndaiit  io.)I\  [)ossessiou  of  iht?  laud  un(Jor  a  pruiuist^  fnttn 
the  pliiinliir  to  execute  a  coiiv«*yuure  to  tho  deUMitiani's 
wite  and  children,  the  statute  would  not  run  until  the  [iluio- 
tilF  liad  notice  that  the  defendant  ciaiiueiJ  the  hind  in  hiMiii- 
ty  to  tlio  |jlainiitr,  and  this  charge  is  also  assigned  as  error. 
We  are  in  a  Court  of  law,  and  the  catne  uiu<t  be  decided 
on  legal  princi|)les.  We  express  no  o|)inion  upon  the  righl 
of  the  defendant  below,  and  his  wu'e,  if  he  can  establish 
satisfactorily,  a  contract  of  the  sort  al!iiJ»»J  to  in  this  (charge, 
and  tiiat  he  entered,  and  made  the  iuiproveuients  under  thai 
Mitract,  whi^'h  are  testifu-d  to  hy  some  witnesses,  as  stated 
in  the  record,  to  have  sai(J  contract  executed.  But  the  con- 
tract, as  here  stated,  a  proniise  to  execute  a  conveyance  to 
the  defendant's  wife  and  children,  admits  the  legid  title  to 
tlie  laud  to  be  in  the  lessor  of  the  plainiid",  auM  if  tlu)|defeii- 
dant  took  possession  of  the  laiul  under  such  promise, he 
recomizful  The  title  under  which  he  entered,  and  the  Jrawle 
cantiot  run  in  his  fav(»r  until  he  eiMs  clear  of  the  forc.and 
eflect  of  that  recounition,  hy  assuming  an  adversary  p<'i^rion 
to  it,  with  noti'*e  to  the  party  und^'r  wlnuu  lu;  entered.  ^Ve 
think,  therelore,  that  in  no  aspect  in  whieli  we  have  ii^en 
able  to  view  this  case,  under  the  proofs  before  us,  can  the 
plaint itf  luaintaiu  either  a  title  or  possession,  under  itic 
statute  of  limitations. 

Judgment  afurmed. 
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Sevmocr  Puuyear,  claiiiiinit,  plaintiff  in  orror,  vs.   Thomas 
C.  NiMiK.T,  |)iaii!(il!  ill y/.  yl/.,  defendant  in  error. 

The  lien  ofn  iiiurhiiiist  Tr  ninrhincry  fiirni>lii>(J  for  a  mill.  iVc,  inii.«t  I>e  enforced 
aernrdiiig  lo  llic  pri)vi-»j'Mij»  d'  ilj,»  A«'t  of  1^'il.  am  extended  by  ihc  Act  of 
1851  j  and  not  tUoi<eof  IMI,  as  extended  l>y  the  Act  of  Ib'il?. 

Machinist's  Lien  and  Claim,  from  Henry  connty.  Tried 
before  Judge  Cauaniss,  lit  October  Term,  1S5JJ. 

This  case  was  heard  upon  the  following  agreed  statement 
of  facts: 

Thomas  C.  Nishnt.  the  plaintiff  in  execution,  is  a  machin- 
ist, and  on  the  25th  April,  1S55^Ijo  f'mnished  to  Austin  C. 
Miller,  the  articles  mentioned  in  his  pleadings.  NisbetJ  1 1. 
the  5th  March,  lS5f),  niade  affidavit  before  tlie  honorable  G. 
J.  Green,  the  then  Judge  of  the  Superior  Court  of  the  Flint 
District,  of  the  amount  due  to  him  from  Miller,  for  said  arti- 
cles, as  provided  by  statute  in  such  cases  made  and  provided: 
That  on  the  said  5tli  March,  lS5f),  said  Judge  granted  an 
order,  directing  the  Clerk  of  the  Superior  Court  to  enter  tip 
judgment  in  favor  of  Nisbet  against  Miller,  and  the  articles 
of  machinery  specified  in  liis  affidavit,  for  the  amount  sworn 
to  be  due,  and  unpaid;  that  the  Clerk  entered  judgment  as 
directed  on  the  I4th  March,  ISofJ,  and  issued  execution 
thereon,  19th  March,  1S5G,  which  was  levied  on  the  machine- 
ry therein  mentioned,  on  the  3d  April,  1856.  That  a  per- 
sonal demand  for  tlie  amount  due  was  made  of  defendant 
before  the  filing  of  plaintilPs  affidavit  and  petition,  and  pay- 
ment refused.  That  the  claim  of  Nisbet  was  not  recorded 
until  his  affidavit  and  petition  were  filed,  as  aforesaid,  and  a 
short  tirno  previous  thereto,  the  claimant,  Puryear,  who  is  a 
brother-in-law  of  defendant,  purchased  the  mill  and  premi- 
ses on  which  it  was  situated,  without  notice  of  plaintiff's  lien, 
and  that  he  is  still  in  possession  of  the  same. 

The  Court  below  upon  this  state  of  facts,  charged  the  jury. 
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that  if  llie  plaintiff  made  a  demand  of  defendant  for  the 
amount  due  for  the  machinery  furnished  to  him,  and  putup 
in  his  mill,  who  rcfusfid  payment,  and  plaintiff  commenced 
his  proceedings  to  recover  the  same,  within  twelve  months 
after  said  demand  hecame  due,  then  the  machinery-  was  lia- 
ble to  the  execution  of  plaintiff,  notwithstanding  claimant 
purchased  without  notice  of  his  lien. 

The  jury  found  the  property  subject  to  the  execution. 
Whereupon,  claimant  excepted  and  assigned  as  error  the 
aforesaid  charire  of  the  Court. 

L.  T.  J)0YAL,  for  plaintiff  in  error. 

Ali'Oud,  coiilru. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

This  was  a  proceeding  to  enforce  a  machinist's  lien  for 
machinery  furnished  by  him  for  a  mill.  And  the  question 
is,  under  what  statute  the  case  iails?  The  Act  of  1S41, 
{Cohh,  42(),)  as  extended  by  the  Act  of  1852,  (Pamphlet^  237;) 
or  the  Act  of  1S34,  {Cohb  ^bo^  as  extended  by  the  Act  of 
1S54,  [Pamphlet^  45.)  Both  sets  of  these  Acts  embrace  the 
subject  matter  of  the  suit. 

By  the  former  two  Acts,  the  machinist  had  to  enforce  his 
lien  within  twelve  months;  and  a  summary  proceedingis 
giv^en  for  that  purpose.  By  the  two  latter  Acts,  the  machin- 
ist must  record  his  lien  within  three  months,  and  enforce 
it  w^iihin  twelve  months.  In  this  case,  the  creditor  adopted 
the  former  remedy.  And  not  having  recorded  his  lien,  after 
ihe  expiration  of  three  months,  the  machinery  wliich  hesnp- 
plied,  was  bong^lit  by  a  third  p;^rson,  having  no  knowledge 
of  his  lien.  Did  the  creditor  lose  his  lien  bv  failing  to  record? 
We  think  the  Act  of  1S34,  as  extended  by  the  Act  of  1S54, 
must  control  the  case.  It  is  the  last  law  upon  the  subject; 
and  is  inconsistent  with  the  provisions  of  the  previous  Acts. 
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^  is  more  complete  in  itself,  and*  more  in  accordance  vvitli 
^*^^  spirit  of  our  mortgage  Acts,  and  if  the  purchase  in  this 
^^se  be  bonafidc^  it  must  displace  the  plaintiff's  lien. 

Judgment  reversed. 


IEldridge  G.  Barlow,  administrator,  plaintiff*  in  error,  vs. 
Edmund  Stalworth,  defendant  in  error. 

An  actiOQ  of  assumpsit  for  money  had  and  received,  will  not  lie,  unless  the 
property  of  the  plaintilF  has  been  converted  into  money,  or  thai  which  is  its 
equivalent;  and  the  consumption  of  the  property  by  the  defendant  is  not 
aulEcicQt  to  authorize  this  remedy. 

Assumpsit,  from  Henry  county.  Nonsuit  by  Judge  Caba- 
Kiss,  at  October  Term,  1858. 

This  was  an  action  of  assumpsit,  brought  by  Eldridge  G. 
Barlow,  administrator  of  Thomas  Stalworth,  deceased,  against 
Edmund  Stalworth,  for  the  recovery  of  three  hundred 
and  ninety-eight  dollars  and  fifty  cents,  alleged  to  be 
due  and  owing  by  defendant  to  the  plaintiff*  as  administra- 
tor aforesaid. 

The  first  count  in  the  declaration  alleged,  that  on  the  ISth 
Nov.,  1855,  the  said  Thomas  Stalworth,  the  intestate,  then 
in  life,  "delivered  to  the  said  Edmund  Stalworth  to  be  ta- 
ken care  of,  and  kept  for  the  said  Thomas  during  his  sick- 
ness, and  then  to  be  delivered  to  him  again,  the  following 
property,  to-wit:  fifty  barrels  of  corn,  then  and  there  worth 
two  hundred  and  fifty  dollars;  eighteen  hundred  pounds  of 
good  fodder,  of  the  value  of  eighteen  dollars;  thirteen  bush- 
els of  wheat,  of  the  value  of  nineteen  dollars  and  fifty  cents; 
six  hundred  pounds  of  pork,  of  the  value  of  forty-eight  dol- 
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lais;  Olio  wlif^it  ihr;'.-Ii(T,  </f  ilio  v:ili»e  uf  uvi.-ii'y  (M'liant 
Aiirl  rnriluT,  tliMt  iVi !)  i:i  irmcs  wmiI  inm  u-.r  ;■.  ssrc;sirni  of 
clefi'iulaiir  at  his  spfi-la!  iij>fanci»  ar<(.i  rri|M«'st,  :jr;i:  I;il-iirp<l  for 
liini  nuv  nioMlli,  c  :i(li.  aiid  thai  thr  lah()r  t»r  liro  nf  said  ric- 
t:ro('s  \va>  \V(»nli  filtrj-n  dnllars.  Aii'!  tha»  jii  .Iiii;^\  i.SoG.  af- 
ter the  death  of  said  'I^h.-unas,  dcfiin^Jiit  .■:»!  jMid  t..ok  into 
his  possf  ssiou  tu'i'iny  hti.sht'is  of  v.!.,  ..f.  ilir  jui'j'crij'  of 
iutt'stati*,  ami  of  ihi*  valin*  of  thinv  dui'iis,  all  of  wliich 
said  several  sniiis  amoii'it  in  iii«.:  ajji- uaii!  lo  the  sum 
fii'.Nt  aforesaid.'' 

The  <J(M-!aratioii  roi)t".\irnMl  r>!]n-r  fuuiK,  'oni*"^  sprrifi!.  and 
oth'^rs,  tlie  (NuiitiH^ii  counts  t^r  iiniiiry   li.td  a:;rj  r'-«"*^n'»-H,&c. 

The;  proof  on  the  part  of  the  {  Kiiutiil  \v;.s,  t;ia  'i'hiimas 
Stal worth,  tlie  di'C^'a^cd,  was  ;h<^  M»n  of  l^dmuiid  Si:d\vorlh; 
that  he  sold  (uu  his  hind  and  r«'ninv«'d  uiili  Ins  w  ifr,  ^hi»  had 
111)  (d)il(ir«Mi.)  to  his  fathtM's;  that  he  had  roijMniip?ion  of 
whie.h  he  died  in  three  or  four  mnniiis  after  his  riMunval  to 
Ills  fallierV.  The  ariirles  d'-serilx-d  in  the  dt  cl.raiion,  or 
some  part  tIi"reof,  wrre  takiMj  ly  d.e.  .'i.scd  to  his  faihor's,for 
his  own  i;so  atid  suppnrt  ;  that  af'er  h  s  death,  the  halaiice 
remaining  nf  th»'N(»  ar'iel«s,  \vi  le  Utinanded  of  (iefeiidant,  by 
the  wile  of  deceased,  and  he  !elu>e-i  to  deliver  iheiii  up  to 
her. 

Arhninistration  \vasi;ranto«i  to  plaijjiili'  who  iiislilntetl  this 

actio!i  (d'  a>suinps:r. 

After  pl.iintiir  (dosed.  defeiidMiit  moved  f^ra  noMsuit.  The 
Court  sustained  the  motion  and  ordered  a  nonsitit,  iipriii  the 
grounds : 

1st.  'I'hat  no  proiu'sr*,  (xpre^^s  or  iiT)pIied,  had  hoen  proved 
by  rl^'ff'udanr,  to  pay  f(»rth«»  nrii;*'es  tnrntioned  in  the  de'*la- 
ration,  atid  tlie  same  hMJuLT  oarrifMl  to  his  lionse  vohinfarily 
by  his  S(Ui,.(lid  not  rais(^  an  implied  promise  to  pay  f'»r  them. 

2d.  That  an  action  of  assumpsit  r-nu'd  nni  be  ^^ain^'^inpd, 
unless  there  was  proof  that  d«dendant  sold  :he   prop  r'y  and 
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louveried  it  into  iiiouey:  thai  trover  unci  not  ussumpbit  was 
ihe  proper  romecly. 

To  which  order  and  jiid^MUont  cunnsel  for  pkiintiir  excep- 
ted. 

Li.  T.  DoYAL.  for  plaintilF  in  error. 
Clark  &.  Lamar,  cojitra. 

By  the  Court. — Lu.Mr::iN  J.  delivering  the  opinion. 

Was  the  plaintiJi'  entitle.!  to  maintain  tills  action  in  its 
present  form  ? 

The  authorities  clearly  establisli,  that  unless  the  property 
of  the  plaintiir  has  been  converted  into  monej'jOrthat  which 
is  equivalent  to  money,  that  assumpsit  for  money  had  and 
received,  will  not  lie.  And  that  even  the  consumption  of 
tl.e  property  by  the  defendant,  does  not  authorize  the  action. 

Under  the  Judiciary  Act  of  1799,  it  is  questionable  wheth- 
er an  action  in  the  common  Courts,  could  be  sustained,  be- 
canse  the  case  is  not  plainly,  fully  and  distinctly  stated 
They  are  more  general  than  Jones's  Forms;  for  they  require 
a  copy  of  the  instrument,  which  is  the  foundation  of  the 
suit,  or  of  the  account   to  be   appended   to  the  complaint. 

We  agree,  consequently,  with  the  Circuit  Judge,  that  tro- 
ver was  the  proper  remedy  in  this  case,  if  indeed  any  cause 
of  action  existed. 

Judgment  affirmed. 
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Marcus  L.  Culberson,   administrator,  plaintifT  in  error, vs. 
James  M.  Gray,  defendant  in  error. 

A  ca.  sa.  havinL'  jissncfl  froin  n  JustioL-s  Coiirt,  and  the  defendant  arrested  iLerc* 
on,  he  save  a  l.onJ  returnaMt*  t«>  the  next  Term  of  the  Inferior  Courl,  loiaie 
the  beneiit  of  tlie  insolvent  debtors  Aci.  At  that  Terra,  he  was  .surrenderc;: 
by  hi>  hail,  who  tendered  a  receipt  for  thcoriL-inal  note,  upon  which  the  jn J;- 
incnt  waj*  rendered,  and  moved  that  ll.e  ])rincipalbe  diseharged.  The  jnjj- 
inent  Iiad  been  sold  as  ih  j  properly  o\  the  estate  of  the  payee  l-V  hi?  admiais- 
irator,  and  botijrht  by  a  third  perjson. 

Jlehiy  That  the  Inferior  Court  had  no  jurisidiclion  to  Iry  the  title  to  the  judgment. 

Certiorari,  from  Carroll  county.     Decision  by  Judge  Ham- 
mond, at  October  Term,  185S. 

James  M.  Gray  being  arrested  under  a  co.sa,  issuing  from 
a  Justice  Court,  in  favor  of  Marcus  L.  Culberson,  admmis- 
trator  of  F.  D.  Palmer,  deceased,  gave  bond,  with  James 
Backus  as  his  security,  conditioned,  to  appear  at  June  Term, 
1858,  of  the  Inferior  Court  of  Carroll  county,  to  take  tte 
benefit  of  the  Act  for  the  relief  of  honest  debtors.  At  the 
Term  of  the  Court  to  which  the  ca,  sa,  was  returnable.  Gray 
was  surrendered  by  Backus,  and  on  motion,  an  exoneretnr 
entered  on  the  bond.  Plaintifl''s  counsel  then  moved  that 
Gray  be  taken  into  custody  by  the  Sheriff,  and  committed  to 
jail.  To  this  motion.  Backus  objected,  and  offered  in  evi- 
dence a  receipt  corresponding  in  amount  with  the  note 
upon  which  the  judgment  was  obtained,  upon  which  thew. 
sa.  issued.  [The  bill  of  exceptions  and  record  are  silent,  as 
to  whom  this  receipt  was  given,  and  by  whom  signed ;  but 
I  suppose  it  was  given  by  Palmer  to  Backus,  and  upon  Palm- 
er's death,  his  administrator  brought  suit  upon  the  note  as 
the  property  of  his  intestate.  The  execution  obtained  by 
the  administrator  on  said  note,  was  afterwards  sold,  Palmer's 
estate,  being  insolvent,  and  one  Walker  Green  became  the 
purchaser,  without  any  notice  of  Backus's  claim  to  the  note 
on  which  it  was  founded. — Rep,"] 
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Upon  this  evidence,  counsel  for  Backus  moved  that  the 
2ase  be  dismissed.  Plaintiff's  counsel  objected  to  this  order ; 
his  objection  was  overruled,  and  the  motion  to  dismiss  gran- 
ted by  the  Court,  and  plaintitF  sued  out  a  certiorari,  to  review 
and  reverse  said  order. 

The  presiding  Judge  of  the  Superior  Court  upon  the  hear- 
ing, dismissed  the  certiorari,  and  affirmed  the  judgment  of 
the  Inferior  Court,  and  plaintiff  excepted. 

W.  B.  CoNYERs,  for  plaintiff  in  error. 
Fletcher  &  Burger,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

If  we  understand  this  confused  and  imperfect  record,  and 
we  are  not  sure  that  we  do,  the  judgment  below,  we  think, 
was  erroneous. 

It  does  not  appear  by  whom  the  receipt  was  given,  nor  to 
whom  it  was  given.  It  set  forth  the  same  note.  We  will 
assume  that  it  was  given  for  the  note  and  that  Backus  be- 
came possessed  of  it;  still,  judgment  having  been  obtained 
upon  the  note,  and  sold  by  the  administrator  of  Palmer, 
Palmer's  estate  being  insolvent,  and  bought  by  Walker  Green, 
without  notice  of  the  claim  of  Backus;  what  right  had  the 
Inferior  Court,  to  which  the  ca.  so.  bond  was  returnable,  to 
try  the  issue  tendered  by  Backus  ?    None. 

Judgment  reversed. 
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lihoii:  u.  I3;;'jTiii:::-,  nV'.iiitiri^  iii   error,   vs.  J.  \V.  Hicks  & 

C'».,  CHiiL-iiiuut-^  ill  crrur. 

liiilj*  li»  iji'  \\  t  :J  ;■  "i  I. .  «.  .1,  ;:  ,i!  -.1  *■•.'.  i.\i  iii:;:.i.*l  i  .>   /lii  iji. 
I'J.j  T:.i' »li.  ci.n- .'I  »..  "."  «  :  r  ;  .  I'r. .  \r:    i«.  li  .n  !  .i*  ■ri'M.-.ji'.-  of  i^e  ci!.:  :.  JiiJnal 
ileiiic'l  :'}•  III.. I  t'iiivr.  :i;f  ;..;.;,.-.-;:  ',•  ;i-»  fV.« ''.-.:■  c  f.r  l::i'  r»rnifr. 

Coiiifjlaint,  in  Finyu  Sujivrrior  Cmirt.  Tried  before  Judge 
Hammond,  ai  P'cl.'riiar}-   J  orru,  ISoS. 

Tliis  was  o»i  nf^iJDii  in  ilii^  form  t)f  ouniplaiiif,  by  plaintiffs 
i:)  nrn>r,  n;:  rti.-f  c^rft  iiMiiNLN  in  error,  ow  a  promissory  note, 
for  §1*20,  (l.tiH:i  2Sih  May,  l>5(i,  ai.d  payable  in  six  months 
after  clufo.  'I'lui  consiJeraiiDn  of  the  note,  was  gin  and 
blackberry  wine,  ^n\t\  to  detendanis  by  plaintiffs,  and  which 
tliey  alleuM'd  wero  woMbless,  and  refused  to  pay  the  note. 

The  jury  f<»und  for  the  defendants,  and  pUiiniifls  moved 
for  a  new  triil,  on  the  fdUowing  grounds  : 

Ist.  2(1.  and  3<1.  Ht'can?;e  tlie  verdict  was  contrary  to  law, 
contrary  to  evidence,  and  str  ngly  and  decidedly  against  the 
evidence. 

4fh.  Beeanse  the  Cotirt  erred,  in  charging  the  jury,  ** that 
if  they  hclifvcd  that  the  liquor  sold  by  plaintifls  to  defend- 
ants, was  not  Mich  as  was  ordered,  and  which  plaintifis 
agreed  to  send  them,  fhey  {sbouid  find  for  the  defendants;** 
there  being  no  evidmre  to  autiiorize  such  a  charge. 

5th.  Jiieanse  the  Court  erred  in  charging  the  jury,  that 
the  agreement  on  the  p;irt  of  one  of  the  plaintifPs  to  give  up 
the  non»,  was  such  a  fact  as  they  might  take  into  considera- 
tion, in  ascertaining  whetlierthe  liquor  was  suchas  was  agreed 
to  be  sent. 

6ih.  Because  the  Court  erred,  in  refusing  to  rule  out  the 
testimony  of  Wade  S.  C(»thran  and  James  M.  Elliott. 

7ih.  Berause  ihe  Court  erred  in  refusing  to  rule  out  that 
part  (jf  J^f»ve's  tesiinjony,  giving  the  declarations  and  say- 
ings of  one  of  the  defendants. 
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The  Court  ovfiTulcd  tlu;  iiioiioii  lor  a  ut-w  trial,  and  plaiu- 
t.iffs  excepted. 

Printti",  and    SiinopsinnE,  for  plaiuiiffs  in  error. 

Undkkwooi)  &:  S.MiTii,  contra. 

By  the  Court, — Bknmng  J.  delivering  the  opinion. 

Was  the  Court  liclow  riglit  in  ovrrrnliug  tlie  motion  for  a 
new  trial  ? 

Passing  tlie  first,  second,  and  tliird,  grounds  of  the  motion 
we  take  up    the  fourth.     Was   there  evidence  to  authorize 
the  cliarge  excepted  lo,  in  that  ground  ?     We  think  so. 

The  conduct  of  Julius  Block,  one  of  the  firm  of  Block  & 
Brothers,  \\ as  suHlcient  of  its*  If,  to  authorizf^  the  charge. 
Hicks  told  him,  that  the  li(iuor  was  not  such  as  was  ordered, 
and  wanted  him,  "to  go  to  the  depot,  and  examine  it,  and 
take  it  back,  and  give  up  the  note.  Block  agreed  to  go,  and 
examine  it,  and,  if  the  liquor  was  not  sucli  as  ordered,  he 
would,  and  give  up  the  note.'*  After  this,  Block  refused  or 
failed  to  do  as  he  liad  promised,  and  was  about  to  leave  town, 
when  he  was  again  accosted  by  Hicks,  and  told,  'Mo  go  and 
examine"  the  liquor  "and  give  up  the  note.  Block  told 
Hicks,  that  lie  did  not  have  the  note  with  him — that  it  was 
at  Bayard's,  and  that  he  v/ould  be  back  in  four  or  eight  days, 
and  would  then  arrange  it.''  In  fact,  the  note  was  not  at 
Bayard's — 15:«  rk  then  went  off  on  the  railroad,  and  when 
Hicks  found  out,  that  the  note  was  not  at  Bayard's  he  pur- 
sued him,  and,  on  overtaking  him,  he  agreed  to  give  up  the 
note,  and  wrote  an  order  on  his  attorney,  directing  him  to 
give  it  up. 

[1.]  Now  such  conduct  as  this,  in  Block,  was  sutficient  to 
justify  the  inference,  that  the  liquor  wt.s  uot  what  it  should 
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have  been,  and  that  he  knew  it.     Consequently  the  conduct, 
was  sufficient  to  justify  the  charge  of  the  Court 

The  fifth  ground  is  involved  in  the  fourth.  We  do  not 
see  why,  the  whole  of  a  man's  conduct  may  not  be  taken 
into  consideration,  on  a  question  arising  out  of  a  matter  to 
which  that  conduct  had  reference. 

As  to  the  sixth  ground — The  objection  to  the  testimony  of 
Cothran  and  Elliott,  was,  that  their  testimony  related  to  liquor 
contained  in  a  barrel  marked  "J.  W.  H.,"  not,  "J.  W. 
Hicks  &  Co."  Now,  if  «J.  W.  H."  was  put  for  «J.  \V 
Hicks  &  Co.,"  the  testimony  was  beyond  question,  admissi- 
ble. 

And  Block's  conduct  aforesaid,  authorizes  us^  prima  facie, 
to  say,  that  it  was  ;  to  say  that  the  initials  were  put  for  the 
uame. 

Why  did  he  not  go  with  Hicks  to  the  barrel  at  the  depot, 
and  avail  himself  of  that  objection,  if  there  was  anything  in 
it?  Certainly,  the  question,  whether  the  identity  of  the  bar- 
rel, was  made  out,  was  one  for  the  jury. 

[2.]  As  to  the  seventh  ground — the  sayings  of  one  of  the 
defendants  which  were  testified  to,  by  Love,  were  uttered  in 
the  presence  of  Block,  and  were  not  denied  by  him.  His 
silence  Wdis, pritJia  facicy  an  admission  of  their  truth;  conse- 
quently they  were  evidence  for  the  defendants. 

As  to  the  grounds  passed — the   first,  the  second,  and  the 
third,  we  see  nothing  in  them.     The  evidence  was,  as  we- 
think,  quite  sufficient  to  support  the  verdict. 

Judgment  affirmed. 
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John  Trammell,  administrator,  plaintiff  in  error,  vs.  James 
Hemphill  and  William  Montgomery-,  defendants  in  er- 
ror. 

It  is  sulTicicnt,  to  prove  the  snh&tiuio:  oflhe  testimony  of  a  dcccascci  witness. 

Ejectment,  from  Floyd  county.     Tried  before  Judge  Ham- 
mond, at  August  Term,  1858. 

Jehial  Jackson,  of  Habersham  county,  was  the  drawer  of 
lot  of  land  No.  411,  of  the  third  district  and  fourth  section, 
originally  Cherokee   county,  to  whom  a  grant  issued.     He 
died  in  1834,  in  Habersham  county,   without  ever  going  in 
possession  of  said  land.   No  administration  on  his  estate  was 
taken  out,  until  recently,  when  letters  were  applied  for  and 
granted  to  John  Trammell,  who  commenced  an  action  of 
ejectment  against  James  Hemphill,  for  the  recovery  of  said 
land,     Hemphill  filed  his  bill  to  enjoin  said  action  at  law, 
and  alleged  that  he  purchased  said  land  at  Shcrift's  sale, 
when  the  same  was  sold  under  an  execution  in  favor  of  one 
Westmoreland,  against  Jackson,  and  which  was  issued  in 
Jackson's  lifetime,  and  that  he  has  been  in  the  peaceable 
possession  of  the  same  more  than  seven  years,  and  has  made 
valuable   improvements,  and  that  he  has  sold  the  same  to 
William  Montgomery,  (who  is  also  a  complainant  in  this 
bill :)  that  Jackson  at  the  time  of  his  death  was  poor,  and 
that  there  arc  no  creditors  of  his  estate,  and   if  ever  there 
were  any,  their  claims  have  been   long  since  barred  by  the 
statute  of  limitations;  and  charges  that  Trammell  is  prose- 
cuting the  action  of  ejectment,    and  is  seeking  to  recover 
said  land  for  his  own  benefit,  and  that  of  Westmoreland, 
and  not  for  the  heirs  at  law  of  Jackson. 

Trammell  answered,  that  Jackson  was  the  drawer  of  said 
lot  and  did  die  in  1834,  intestate;  that  he  has  no  personal 
knowledge  of  the  manner  in  which  Hemphill  became  the 
purchaser  of  said  land,  but  that  he  has  been  informed  and 
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was  a  suio  of  it  l/ydofeiiclimt  (o  pLiimiiTlbr  iho  trip,  and!  ihal 
dcfoiulaiit  was  not  liable  for  any  injury  p'iiiintili'sa:staiiied  by 
overloading  or  crowding  it  with  lioirs,  it  i>laintiir  snpt-riiiteud 
did  the  U>adini?,  or  it  was  done  under  his  dircclioii. 

9th.  Hecauso  the  (.'ourt  rrrt'd  in  rofusini'  to  ehari'-e  as  re- 
quested  by  dofendanl's  counsel,  that  where  a  party  cliartcrsa 
particular  car,  which  he  sees, and  has  a  knowledge  of  its 
quality,  deletuhint  is  only  liable  for  negligence  in  running 
the  car,  or  lor  Us  LMviui?  out  or  other  neixli-'cnc'C  nwt  ctninected 
with  tlie  loiuJing  thereof;  that  being  under  the  control  and 
direction  of  plaintilf. 

lOtli.  Because  the  Court  erred  in  refusiu'^r  to  cliarje,  as 
requested  by  defendant's  counsel,  that  if  the  plaintilf  superin- 
tended the  loading,  and  had  the  control  thereof,  and  the  in- 
jury occurred  by  putting  too  many  hogs  in  the  cars  and 
shuuing  the  doors  too  closely,  then  .defendant  was  not  lia- 
ble. 

11th.  Because  the  Court  refused  to  charge,  as  requested  by 
counsel  for  defendant,  that  if  the  jury  believed  that  plaintiff 
was  notified  by  an  ollicer  of  the  road,  that  he  was'^utting 
too  many  hogs  in,  atid  that,  in  disregard  of  such  notioKe,  he 
put  in  too  many,  and  thereby  caused  the  injury,  dcfena!||^nt 
is  not  liable, 

12th.  Because  the  Court  erred  in  rejecting  the  testimony 
offered  for  the  purpose,  of  showing  what  was  meant  by  a 
contract  t)f  chartering  a  67/r,  the  Court  holding  that  it  would 
determine  the  rights  and  liabilities  of  the  parties  under  the 
contract  as  proved. 

13th.  Because  tiie  Cojirt  erred  in  charging  the  jury,  that 
the  mea^'ure  of  the  damages  in  this  case  was  the  value  of  the 
hogs,  at  the  time  and  place, when  and  where  shipped,  together 
with  the  loss  occasioned  by  reason  of  plaintilT' s  detention  and 
expense  incurred  on  account  thereof. 

14th.  Because  the  Court  erred  in  charging  the  jury,  that 
although  the  plaintilf  chartered  box  cars,  and  saw  thena  be- 
fore he  chartered  them,  and  knew  their  character,  still  it  was 
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3d,  Because  the  verdict  is  comrary  t«>  ilje  chnrge  of  tlic 
Court,  in  this:  The  Court  charged  that  if  Henifihill,  at  the 
sale  made  by  the  Sheriff,  said  or  procured  anoi^-er  to  .ay, 
anything  that  prevented  others  fioiii  bidding  {ur  the  laud, 
then  his  purchase  was  fraudulent  and  void,  and  they  <jught 
to  find  for  the  plaintiff. 

4tli.  Because  the  Court  erred  in  refusing  to  permit  Andrew 
J.  Hansell,  Esq.,  to  prove  that  William  Smitli.  the  Slieritf, 
who  sold  the  land,  testified  on  a  former  trial  of  this  case, 
that  at  the  sale,  Thornton  Harper  was  present  and  told  him^ 
Smith,  that  he  intended  to  bid  for  the  land  and  would  give 
two  hundred  dollars  for  it,  but  that  in  consequence  ot  a  state- 
ment made  by  him.  Smith,  at  Hemphill's  req-u'si,  that  he, 
Hemphill,  had  bought  the  land  and  paid  for  it,  and  was  only 
selling  it  to  perfect  tides.  Harper  would  not  bid  for  the  land, 

5th.  Becaiise  the  Court  erred  in  charging  the  jury,  that  the 
execution  being  found  among  the  papers  of  Jehial  Jackson, 
the  intestate,  after  his  death,  was  not  even  prima  facie  evi- 
dence of  its  payment. 

Tlie  Court  overruled  all  the  grounds  and  refused  the  mo- 
tion for  a  nevv  trial,  and  plaintiff  excepted. 

W.  Akin;  and  1).  Mitchell,  for  plaintiff  in  error. 

Underwood  &  Smith,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

The  question  is,  was  the  Court  right,  in  overruling  themo- 
tirfn  for  a  new  trial. 

The  fourth  ground  of  the  motion  was,  we  think,  good. 
The  exclusion  of  the  testimony  of  A.  J.  Hansell,  was  put  on 
the  ground,  that  he  could  not  give  the  very  words  of  the  de- 
ceased witness.  Smith,  although  he  could  give  their  sub- 
stance. We  think  it  sufiicit-nt,  in  such  a  case,  that  a  witness 
can  give  the  substance   of  the  words.    Few  persons  have 
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memories  lo  enable  them,  lo  give  the  exact  words  ;  aud  whet  ^  .rf  -\i( 
a  person  professes  to  do  that,  he  subjects  himself  to  some  dea  fc>  «  (j 
gree  of  suspicion.  If  the  substance  is  not  receivable,  it  ii  3x  it 
plain,  that  the  evidence,  in  most  of  the  cases,  will  be  wholly  L  lo  ^q\ 
lost.  No  law  was  read  to  show,  that  the  very  words  muss  nr  Mrmi 
be  given. 

This,  then,  was  a  ground  on  which,  the  motion,  we  think/xif  ^^jjj 
should  have  been  granted. 

The  last  ground  is  not  true  in  fact — as  we  understand  ttfj-     jy  .j 
bill  of  exceptions.     The  Court   certainly  told    thejury,  ibrf'j-       ^j 
the  fact  that  the  fi,/a,  was  in  the  possession  of  Jehial  Jacr.:>j^  Ifaci 
son,  the  defendant  in  it,  **might  be  used  as  a  circumsianrx.cs  Manci 
for  the  consideration  of  the  jury,-'  on  the  question,  wbethrf  j-.c^pj2y 
the^.fa,  had  not  been  satisfied. 

It  is  unnecessary  to  consider  the  other  grounds. 


Judgment  reversed  and  new  trial  granted.^  s^eJ. 


Davis  T.  Richardson,  et  al,  plaintiff  in  error,  vs.  Wash  ::^iifQ. 
TON  IIartsfield,  defendant  in  error. 

M.l  An  cxfopliori  lo  an  award  will  not  be  enlertained,   unless  it  is  warr    ^anf^ff 

\>y  I  he  lads  in  the  record. 
[M.]  The  allirmalive  declaration  in  the  Act  of  ISHG,   that  the  arbitrators  m^  Jsid, 

ioiirn  fiom  day  to  day.  does  not,  perhaps,  necessarily  exclude  the  ideii.  -  lunt 

ihcy  may  adjourn  for  a  longer  time,   should  the  exigencies  ol*  the  caa**?  re. 

ijuire  it. 

['.).]  The  failure  of  the  arbitrators  to  siirn  the  award  on  the  day  on  which /t  is 
a::rccd  lo,  docs  not  uflect  its  validitv. 

Arbitration  and  award,  from  Upson  county.    Tried  before 
Judge  Cahamss,  at  November  Term,  1S58. 
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This  was  a  motion  by  Wi^Iiington  Hartsficld,  to  enter  an 
award  of  arbitrators  on  tli(.^  minutes  of  the  Conrt,  and  to 
make  the  same  llic  judi'ment  thereof.  To  which  motion  D. 
T.  and  F.  ^I.  Ricliardson,  the  other  parties  to  said  award,  ob- 
jected, and  filed  their  exceptiujis  thereto. 

The  following  is  the  siibuiission  under  wliicli  said  award 
was  made: 
**  Statk  of  GeorCwIA,  UrsoN  County. 

This  indenture  of  arbitration  made  this  thirty-first  day  of 
March,  in  tlie  y^ar  of  onr  J^oud  1S58,  between  Washington 
Ilarlsfield  of  the  one  j)'i!t,  and  Davis  T.  Richardson  and 
Francis  M.  Richardson  of  ih?  other  part,  (and  all  being  of 
said  county  of  Upson,)  is  such  that  whereas,  tlie  said  Davis 
T.  and  Washington,  in  18  17,  entered  itito  a  copartnership  in 
the  mercantile  bu?iinerss  in  lln^  town  of  Thomaston  in  said 
county,  wiiicli  th-.^.y  continued  and  carried  on  under  the  nam3 
of  Richardson  &.  Ilartsfield,  in  said  town,  until  1st  January, 
1S51,  at  which  time  Francis  M.  Richardson  was  taken  as  an 
equal  partner  in  said  business,  and  then  the  business  went 
on  to  1st  January,  1853,  under  the  name  of  Richardson, 
Ilartsfield  &.  Co.,  on  whicli  day  Washington  Ilartsfield  sold 
out  his  interest  in  the  stock  of  merchandise  then  on  liand 
belonging  to  Richardson,  Ilartsfield  &  Co.,  to  the  said  Davis 
T.  and  Francis  M.,  who  continued  business  under  the  firm, 
name  and  style  of  D. '*i\  &  F.  M.  Richardson. 

And  whereas,  the  business  of  said  firms  of  Richardson  & 
Ilartsfield  and  Richardson,  Ilartsfield  &  Co.,  and  of  the  firm 
just  named  with  the  firm  of  D.  T.  &  F.  JNI.  Richardson,  has 
become  so  confused  and  complicated,  that  controversies  have 
arisen  between  tlie  said  Washington  Ilartsfield  on  the  one 
side,  and  the  said  Davis  T.  and  Francis  M.  Richardson  on 
the  other  side,  involving  the  transactions  of  the  several  part- 
ners had,  in  and  touching  the  business  of  each  of  said  firms, 
and  also  involving  the  transactions  of  said  firm  of  Richard- 
son^ Ilartsfield  &  Co.^  ati'ecting  the  business  and  interest  of 
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said  firm  of  Richardson  &  Hartsfield,and  its  said  member?, 
which  in  any  wise  affect  the  interest  of  ciiher  of  the  otlier 
named  firms. 

And  whereas,  it  is  the  desire  of  the  partners  to  settle  and 
adjust  all  matters  and  points  in  controversy  between  them, 
•without  resorting  to  a  suit  in  chancery  for  that  purpose. 

Now  this  indenture  witnesseth,  that  the  said  Washington 
of  the  one  part,  and  the  said  D.  T.  and  F.  RI.  iiichardsoii  of 
the  other  part,  have  agreed,  and  by  these  j)resenis  do  agree, 
to  submit  all  matters  in  controversy  between  them  in  the 
premises,  to  arbitrators,  to  discharge  the  duties  of  their  trust 
under  and  according  to  the  provisions  of  an  Act  entitled  *An 
Act  to  authorize  persons  to  submit  controversies  to  arbitra- 
tion, declaring  how  arbitrators  sliall  be  chosen,'  &c.,  ap- 
proved March  6thj  1856,  and  that  the  said  A  ashington  chose 
James  M.  Smith,  and  tlie  Richardsons  chose  Win.  G.  IJorsly. 

The  parties  further  agree,  that  the  following  shall  be  tlie 
matters  in  controversy  to  be  passed  upon  and  settled  by  ilie 
award  of  the  arbitrators  in  said  case: 

1st.  It  is  alleged  by  the  said  Washington,  tlint  the  said  Da- 
vis T.  is  indebted  to  him  upon  account  being  had  and  made 
between  them  of  the  aii;iiis  and  their  soveral  transactions  of 
th(!  bui>in«\^s  of  the  said  firm  of  Kichanlso!!  &:  Hart.sSf*ld  ; 
whirh  aiiruiiiion  is  denied  bv  the  said  Davis  T..  said  arbiira- 
tors  chosen,  toL'«^'tM<n'  with  the  third  jiibiiiator  to  be  chosen 
according  tt)  the  pidvisii)ns  of  said  Act,  sli:iil  liear  the  evi- 
dence whiv'li  uiav  l»i.^  aiidiic(il  1. v  ili'>  i-anies  iilnstrarini:  tlsC 
question  i:kkI/  upon  said  aihiruiioM  ;  and  liirir  award  sliali 
include  as  j-ari  ihneof,  whaltb-cy  sl,;vii  find  thetnuh  in  s^iu 
question  to  h*\ 

2d.  It  is  allt^LT-vd  bvthe  srjid  \\"asliin:rlon,  that  bv  the  un- 
derstanding  and  agreement  of  the  parlies,  that  said  Francis 
M.  took  no  interest  in  Richartlson  &.  Ilartsfirld's  etftTts,  ex- 
cept in  the  stock  of  merchandise;  but  that  notwithstandiif^ 
this,  the  effects  which  belonged  properly  and  of  right  to  said 
firm   of  Richardson  &  Ilartsfield,  and   were  used  by  said 
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firm,  so  that  Richardson,  Hartsfield  &  ('o.  are  legally  indebt- 
2d  to  Richardson  &  Hartsfield;  the  truth  of  which  is  denied 
by  the  said  D,  T.  and  F.  M.  Richardson  ;  the  arbitrators  shall 
hear  the  evidence,  and  determine  what  they  find  the  truth  to 
be,  their  award  shall  embrace  the  same. 

3d.  The  said  Washington  alleges,  that  the  said  Davis  T. 
and  Francis  M.,  and  each  of  them,  have  applied  to  their  own 
individual  uses,  and  to  the  use  of  the  firm  of  D.  T.  &  F.  M. 
Richardson,  large  sums  of  money  belonging  to  Richardson 
&  Hartsfield  and  Richardson,  Hartsfield  &  Co. ;  and  that 
each  of  them  have  thus  become  indebted  to  said  firms  of 
Richardson  &  Hartsfield  and  Richardson,  Hartsfield  &  Co; 
the  truth  of  which  is  denied  by  1).  T.  &  F.  M.  Richardson; 
the  arbitrators  shall  hear  the  evidence  produced  by  the  par- 
ties, and  shall  award  their  opinion  as  they  find  the  truth  to 
be  of  the  question  made  under  this  specification. 

The  arbitrators  shall  ascertain  from  the  evidence  adduced 
by  the  parties  on  the  trial,  the  actings  and  doings  of  the  par- 
ties in  the  transactions  of  the  business  of  the  said  several 
firms,  and  shall  determine  how  the  balance  stands  between 
the  partners  in  each  of  said  firms,  and  shall  award  such  bal- 
ance or  balances  as  they  may  find  in  favor  of  the  party  whom 
they  may  think  entitled  thereto— the  object  and  purpose  of 
the  parties  being  to  make  a  full  account  and  settlement  be- 
tween said  parties,  of  all  and  singular  the  affairs  of  each  and 
all  of  said  firms. 

WASHINGTON  HARTSFIELD,  [l.  s.] 
DAVIS  T.  RICHARDSON,  [l.  s.] 
F.  M.  RICHARDSOxN,  [l.  s.] 
Signed  and  soiled  iti  the  presence  of 
J.  W.  Stkimienson, 

A.  WORRILL. 

Attest  to  F.  M.  Richardson^s  signature, 

Jim  JonNsox, 
Jno.  W.  Smith." 
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'!"!;  '•  •::"  :'r:\t'  ;•<  j-irl-f  :::  s;;l.>Jcii.'^:^  tii-  i"^':.'  '.viii;?  award: 
"  \V.;  .'.-  ■  '.f..;  ii::.:;,  tl:  .:  r:-:i:v:i>  M.  Uiolnr.::^;..  v.-hciilie 
i  ^'?rti;i'- ■•■  I...  I"'.!'-:  il:'.-  fin.i «  f  UioLaiuM--::,  IIr.rt>riolJ  &  t\\ 
^  :r^'.  .  .  \  i  .i.to  ■  t  "I:  ;:i:y «  r  l!.^•  pr'-pr'r:y  (ir  oilt^cl^  of  the 
lliiri  ni"  ]::-  :  :<■  :()..  ...  Ilonr-li'Iil.  o?:cr;'t  iho  stock  of  20ods 
aiirl  :li.- .■:•■:'■■;. ""i.-f  ;i::  !  lot  v.!:r  re  liie  sai«l  UichaRisou  S: 
JIa;r->;l'r!  i  r;.:;:-.;  (.!i  :  il■!:l^:^,  1^11-  v\'h:>-ii  Iso  i:;»ve  his  notes 
1. 1  til'"  -M  '  '\V;-!.;[:?t'  •;  ruif!  i].«»  rriid  Davis  T.,  which  notes 
•.;-.fn;.|  t  '  '••'  1.  ■:■:'''  ! ■' ft r-'l,  :i!.<l  Lliviili'di.MjMnlly  aiiJ  prop- 
K   \\\  1. ■•■;";•'    :■  ''  <•  sui  I  Wnsliiiiu'tnn  and    Hav::-  T." 

"We  :«:•.;  r.::[;i"r  tjl'lnu  npiiii  >;!.  tj:  it  i'ii'j?ts  which  l.-elon?- 
<  '1  }'ri»|'  r!v  :!!.  !  <■!' r=L-!i!  t-j  t;ir  iiriri  (^f  Kichanlson  i<.  Harts- 
11-  IJ.  '.\"'i'  «■  trii"-!  I'.'An  l::«.*  I'i:-ii!''.vs  -■•f  tlio  llrii;  (-f  Richardsou, 
ilart,^j"w!'i  •::  '"".:  hii;  v/liat  vpf-cjlir  olircts  and  to  what  amount, 
th<:  |iiMi»I:".  'Ill  lint  'Jlsrl. •.:  i\  \V<;  caiiiicW,  ihi^rofuTe,  fiiid  any 
amount  in  wliifli  il."  lirni  nf  Ivichardson.  llartsfiekl  &  Co* 
is  indrht"d  t<»  th'>  (inn  fd"  Ili.'diardsnn  ic  Ilartslkdd.  We  are 
fiirlhi'i-  nt*ihiM>i..ininn,  tliat  sln)rtly  aftortho  said  Washington 
<ii>s()lvcd  his  rdnni-niinn  with  thd  finn  of  Rit;hard.-on,  Harls- 
ji'.'M  <lv  Ca,  tin;  whole  of  lh(^  assets  and  effects  wljich  were 
thrn  i»rtlie  firm  of  Ricliardson,  Ilartsfield  &  Co.,  went  into 
the  h.'urls  (»f  1).  T.  6c  F.  M.  IlichardsiMi,  and  that  the  said  Da- 
vis T,  and  Fran(M.s  M.  an.^  properly  charireable  therewith." 

*•  We  find  and  award,  that  Washington  Hartsfield  recover 
of  Davis  T.  liiehard^on  and  Kranci?  M.  Richardson,  the  sum 
nf  tiirec  huiuhed  and  forty-seven  dollars  and  thirty-eight 
<;ents,  hisshan*  of  the  assets  and  eflects  of  Richardson,  Harts- 
field  ^  (a),  wliich  went,  as  aforesaid,  into  their  hands,  and 
which  they  have  Aiiled  to  account  for.  The  above  award 
closes  nj)  the  ri'spective  accounts  of  all  the  parties  on  the 
Looks  of  said  firm  of  Richardson,  Hartsfield  &:  Co." 

**  We  further  iind  and  award,  that  Washington  Hartstieid 
do  recover  of  Davis  T.  Richardson  and  Francis  M.  Richard- 
son, tlic  sum  of  nineteen  hundred  and  sixty-nine  dollars  and 
twenty-two  cents,  his  proportion  of  the  assets  which  wentyas 
aforesaid^  into  the  Lands  of  the  said  Davis  T.  and  Francis  M- 
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Richardson,  whicli  anj  imaccouutcd  lor,  hclonicingto  iliusaid 
firm  of  Richardson  &  llarbfield.  Tliis  award  closes  np  and 
fully  settles  all  the  accounts  of  the  parties  on  tho  hooks  of  the 
said  firm  of  Richardson  cV  Harlslieid.  T\n\  (.•uistandinL'-  in- 
debledness  of  each  of  said  firms  shall  he  sinleu  hv  the  uicni- 
bers  of  the  respective  firn-s."' 

"The  assets  of  each  of  said  firms  now  on  hand,  (except 
the  accounts  of  the  partners  hereinbefore  seiiled  and  disposed 
of,)  shall  be  equally  divided  under  the  direction  of  the  Judge 
of  the  Superior  Court  of  said  county  of  Upson/' 

"We  further  award,  by  agreement  entered  on  said  submis- 
sion, the  sum  of  six  hundred  and  thirty-five  dollars,  to  he 
paid  in  equal  parts  by  the  parlies  in  controversy,  to  the  arbi- 
trators, for  their  compensation  in  this  case.  And  further, 
that  the  costs  of  this  cause  be  paid  equally  by  the  parties. 
JlUlC  IG,  185S. 

(Signed)  JAMES  M.  SMITH,  [l.  s,] 

WM.  G.  IIORSLV,  [l.  s.] 
EDMUND  A.  SP1VEV,[l.  s.]'' 

To  entering  \h\^  award  on  the  minutes,  and  makiKg  it  the 
judgment  of  the  Court,  the  Ricliardsons  ohjecie«l,  and  ex- 
cepted on  tlic  folI(Aving  grounds  : 

1st.  Because  the  same  is  no  award. 

2d.  Because  the  same  is  no  award  of  iIk-  matters  that  were 
referred  to  the  arhitrament  and  decision  of  the  arbitrators. 

3d.  Because  said  award  fails  to  find  or  tUcide  wlieijicr 
Davis  T.  Richardson  is  or  is  not  indebted  to  lIa^l^fieid  upon 
account  had  between  them  of  the  ali'airs  of  the  firm  of  Rich- 
ardson &  Ilartsfij-ld. 

4th.  B(»eause  said  award  fails  \n  ascertain  and  (b't(  rmine 
and  award  how  the  bilance  stands  between  Ilurislirld  and 
Davis  T.  Ricliards')ii,  as  also  bulwcien  llartsrteld  mid  Davis 
T.  and  Francis  M.  Richardson,  in  eacii  of  said  firms. 

5lh.  Because  said  award  fails  toasferiain  and  dj^clare  what 
the  assets  of  each  of  said  firms,  on  hand,  are,  as  also  in  whose 
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liaiuls  Said  ;isv(!is  :ij«\  and  makes  no  divi.Nioii  of  the  same, 
and  is  !i(»i  final  nor  certain,  and  RMjuin^s  ilie  fiinher  action  of 
tills  C'onrt  lo  sciilc  anti  duterniino  the  niaiiois  in  dispute 
whir  li  w(*r<'  rotcncd  lo  llic  arl)iiral(>rs. 

(iih.  H<M*a!iso  the  jJioccedjigs  ofthi*  aibitrators  were  not 
in  CDnforniity  with  the  Act  of  liSoG,  in  this,  that  said  arbitra- 
tors, without  adjonrnnitMit  tVoni  day  to  day,  and  without ad- 
jounnncnt  lo  a  particuUir  day,  after  tlio  cvidiMirc  was  closed, 
failed  to  j)roceed,  hnt  suspended  action  for  the  space  of  six 
weeks,  and  did  not  make  up  and  sign  the  same  until  the  ex- 
piration of  iliat  term,  and  said  arbitrators  thereby  lost  juris- 
diction of  the  matters  submitted  to  them. 

71  h.  Bt'cause  tlie  present  Term  of  the  Superior  Court  is 
not  the  next  Su[)erior  Court  of  the  coumy  of  Upson,  after 
said  award   was  made. 

The  Coiirt  overruled  the  objection  and  exceptions  to  said 
award,  and  ordered  the  same  to  be  entered  on  the  minutes  of 
llie  Court,  and  njade  the  judgment  thereof;  and  counsel  for 
the  Richardsons  excepted. 

0.  C.  Ginsox,  for  plaintiffs  in  error. 

J.  W.  GuEEX,  contrcL 

Bfj  the  Court, — LrMPKix  J.  delivering  the  opinion. 

We  have  examined  carefully  the  exceptions  filed  to  the 
award  in  this  case,  and  concur  with  the  Court  below,  that 
they  are  notsullicicnl  to  prevent  the  award  being  made  the 
judLrment  of  the  Court. 

[l.]  As  to  the  first  exc(^ption,  the  arbitrators  expressly  de- 
clare, that  the  amount  of. ^1,900  f(Mind  agaiiist  the  two  Rich- 
ardsons,  on  aeeount  of  the  assets  of  (he  first  firm  of  Richard- 
son &.  Hartsiii'ld,  closes  up  and -settles  the  accounts  of  the 
partners  on  the  books  of  said  concern. 

[2.]  The  second  exception,  wo  think,  is  not  well  taken  in 
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point  of  fuel.  The  yiibiai.^sioii  did  not  require  the  arbitrators 
to  find  what  aiuouni  ofiis-^^ots  bf»loii^ing  to  each  firm  were 
on  hand,  and  in  wh..>.st3  hands  lliey  were,  and  to  divide  the 
same,  bnl  to  seule  the  indebtedness  of  the  several  parties 
jrrowinf^ont  of  [he  bu.sinc.ss  of  the  several  firms.  And  lliat 
they  have  done,  lint  thny  do  award  that  all  the  assets  on 
hand  siiall  be  ei'nallv  divided,  under  the  direction  of  the 
Court.  And  wliy  cannot  this  part  of  the  award  be  made  the 
judgment  of  the  Court,  and  persons  appointed  to  make  the 
division,  provided  the  parlies  fail  or  refuse  to  make  it  them- 
selves.^ 

[3.]  As  to  the  exception  taken  to  the  unauthorized  adjourn- 
ment by  the  arbitrators  iliernselves,  before  the  award  was 
made,  it  is  not  sustained  by  the  record.  But  concede  that  it 
was ;  the  award  was  made,  and  the  arbitrators  merely  de- 
layed to  sign  it,  for  the  reason  set  forth  in  the  record.  Be- 
sides, Davis  T.  Richardson,  one  of  the  firm  of  Davis  and  Fran- 
cis Richardson,  assented  to  the  delay.  Moreover,  the  aflar- 
mative  declaration  in  the  statute,  that  the  arbitrators  may 
adjourn  from  day  to  day,  does  not  exclude  necessarily  the 
right  to  adjourn  for  a  lotjger  time,  should  the  exigencies  of 
the  case  require  it. 

Judgment  afiirmed. 


The  East  Tf.nxkssee  &  Georgia  Railroad  Company,  plain- 
tiffin  error,  vs.  Albert  G.  Whittle,  defendant  in  error. 

If  a  railro.'nl  company  hires  or  charlers  cars  to  any  one,  nbsolnlelj',  llie  hirer  can- 
ni)t  look  lo  iho  coin;»;uiy  for  ciama^ic*  in  case  of  injury  to  his  properly  as  a 
forn/.ion  c'.nritr.  His  roiue«ly  for  injuries  niu'<t  l>o  on  contract  of  hire,  and 
the  implied  undertakini:  of  the  company^  that  the  hired  cars  are  substantial 
and  will  be  duly  carried  to  Iheir  point  of  destination,  &c.,  Arc. 
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Cti:7c.  iVor.i   Whitfield  county.    Tru^J  before  Judge  Tkip^e, 
at  October  Tt^rm,  1S5S. 

This  was  an  action  on  llic  case  broiuzhtbv  Albert  G.  AVliit- 
tie, against  tlie  EastTcnnesj^iee^:  (>cor:^ia  Railroad  Company^ 
for  the  recovery  of  damages  for  a  lot  of  hogs  belongiugto 
Whittle,  which  were  siiifocc'ted  and  killed  in  the  cars  of  de- 
fendant, in  and  upon  which  they  were  shipped  at  Cleaveland, ' 
Tennessee,  to  be  transported  to  Dallon,  Georgia. 

The  defence  was,  that  the  plaintiff  chartered  from  defend- 
ant, the  cars  in  which  his  hogs  were  shii)ped  ;  that  said  cars 
were  under  his  control, and  he  supcriwtendcdtuid  directed  the 
loading  of  the  same,  and  the  iio;:s  were  suffocated  by  plain- 
liif's  crowding  too  many  into  one  car,  and  wore  tlius  lost  by 
pl;iintilF's  own  want  of  care,  and  not  by  any  misconduct,  or 
default  on  the  part  of  the  railroad. 

The  jury  found  for  the  plaintiff  five  hundred  and  twenty 
dollars. 

Whereupon,  defendant  movyd  for  a  new  trial,  upon  the 
following  grounds: 

1st.  Because  the  verdict  is  contrary  to  law  and'evidence, 
and  strongly  and  decidedly  against  the  weight  of  ihc  evi- 
dence. 

2d.  Because  the  Court  erred  in  charging  the  jury,  tli:it  the 
chari^^riiiGT  the  cars  bv  the  ])laintiir, did  not  irivehim  the  control 
thereof  or  make  him  responsible  fnrthe  consequences  of  over- 
loadinir  them  :  that  the  onlv  effrjct  of  his  charterlnsr  the  cars, 
was  to  give  him  aright  to  have  his  lu^gs  shipped  in  them,  to 
the  exclusion  of  others,  and  the  railroad  company  was  just  as 
liable  as  though  there  liad  been  no  chartering,  and  the  hogs 
had  simply  been  delivered  for  shipment,  as  in  ordinary  cases 
ofiroods;  and  the  control  resuiiiu-^  iVom  tlu- charterinsj,  did 
not  in  the  least  lessen  the  com])any's  liability. 

3d.  Because  the  Court  erred  in  charging  the  jury,  tliat  the 
chartering  the  cars  did  not  give  to  plainiiif  the  rieht  to  super- 
intend or  control  this  loading,  or  make  him  responsible  for 


ATLANTA,  MARCH  TEILM,  1859.  537 

Eiisl  Tonii.  A:  (;;i.  11..  \l.  Co.  \>,  Whiiilr*. 


overload iuij^,  and  lor  any  inj'iry  ari;^in^',  in  coiLsctjiiouce 
thereof.  That  liio  coni[)'Jiny  v/as  Ha!)!o  lor  all  (he  coiisc- 
€juences  of  such  ovcrloadiusr,  and  that  it  was  tho  duly  of  the 
joad  to  sec  to  it,  that  tin?  cars  wore  not  overloaded,  or  loo 
liany  hogs  put  in  them;  and  if  the  |)lainliiriniii.sted  on  ])Ut- 
tingin  too  maiiy,  it  was  the  duty  of  the  company  to  prevent 
liim,  and  also,  n^)t  to  allow  Iiini  t)  close  the  doors  tt)o  closel5\ 
This  whole  duty  and  rosponjribilily  v/crc  n])on  the  company, 
and  not  u|)on  the  plaintitl. 

4th.  Because  the  Court  after  charqinG:  the  ireneral  rule  as 
requested  by  defendant's  counsel,  that  if  both  parties  are 
equally  guilty  of  negligence,  or  if  neither  was  guilty,  then  the 
defendant  is  ru)t  liable,  added  that  tliis  principle  did  not  ap- 
ply in  this  case,  because  plaintiff  had  no  right  to  control  the 
cars  or  the  loading  thereof,  but  defendant  had,  and  wasthere^ 
fore  the  only  party  responsible  for  the  injury. 

5th.  Because  the  Court  erred  in  charging  the  jury,  that  tho 
contract  of  chartering  did  not  lessen  the  liability  of  the  rail- 
road companj^  and  this  liability  must  be  determined  upon  the 
principles  which  ordinarily  govern  the  liability  of  common 
carriers. 

6th.  Because  the  Court  erred  in  deciding  upon  the  eflectof 
the  testimony,  and  in  charging  the  jury,  that  it  was  tlie  duty  of 
the  company  not  to  close  the  doors  of  the  cars,  but  that  it  ought 
to  have  slatted  up  the  doors,  whether  it  was  the  contract  or  not, 
if  it  was  necessary  for  the  safety  of  the  hogs;  [defendant's 
counsel  insi«tini?,  that  what  aUention  was  nccesj^arv,  was  a 
question  of  fact  for  the  jury,  and  not  for  the  Couit.] 

7th.  Because  the  Court  refnsed  to  charge  as  requested 
by  defendant's  counsel,  that  if  the  jury  believed  from  the  ev- 
idence, that  the  plaintiff  (.  liartered  the  cars,  that  it  gave  him 
the  right  to  put  as  many  or  as  few  ho;;^  in  t!;ein  as  he  pleas- 
ed, (provided  he  did  not  <'xceed  in  icul^ht^  what  was  all-. wed 
each  car.) 

8th  Because  the  Court  refused  to  charge  as  requested  by 
defendant's  counsel,  that    the  contract   of  chartering  a  car, 
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was  a  sale  of  it  by  Jeroiidaiit  to  plaiuliff  for  the  trip,  and  liiat 
defendant  was  not  liable  for  any  injury  plaintiif  sustained  by 
overloading  or  crowding  it  with  hogs,  if  plaintilT  superintend 
did  the  loading,  or  it  was  done  nnder  his  direction. 

9th.  Because  the  Court  erred  in  refusing  to  charee  as  re- 
quested  by  defendant's  counsel,  that  where  a  party  charters  a 
particular  car,  which  he  sees,  and  has  a  knowledge  of  its 
quality,  defendant  is  only  liable  for  negligence  in  running 
the  car,  or  for  its  giving  out  or  other  negligence  not  connected 
with  the  loading  thereof;  that  being  under  the  control  and 
direction  of  plaintilf. 

10th.  Because  the  Court  erred  in  refusing  to  charge,  as 
requested  by  defendant's  counsel,  that  if  the  plaintill'superin- 
texided  the  loading,  and  had  the  control  thereof,  and  the  in- 
jury occurred  by  putting  too  many  hogs  in  the  cars  and 
shutting  the  doors  too  closely,  then  defendant  was  not  lia- 
ble. 

11th.  Because  the  Court  refused  to  charge,  as  requested  by 
counsel  for  defendant,  that  if  the  jury  believed  that  plaintiff 
was  notified  by  an  officer  of  the  road,  that  he  was  putting 
too  many  hogs  in,  and  that,  in  disregard  of  sucli  notice,  he 
put  in  too  many,  and  thereby  caused  the  injury,  defendant 
is  not  liable. 

12th.  Because  the  Court  erred  in  rejecting  the  testimony 
offered  for  the  purpose  of  showing  what  was  meant  by  a 
contract  of  chartering  a  rr/r,  the  Court  holding  that  it  would 
determine  the  rights  and  liabilities  of  the  parties  under  the 
contract  as  proved. 

13th.  Because  the  Court  erred  in  charging  the  jury,  that 
the  measure  of  the  damages  in  this  case  was  the  value  of  the 
hogs,  at  the  time  and  place,  when  and  where  shipped,  together 
with  the  loss  occasioned  by  reason  of  plaintiff's  detention  and 
expense  incurred  on  account  thereof. 

14th.  Because  the  Court  erred  in  charging  the  jury,  that 
although  the  plaintiff' chartered  box  cars,  and  saw  them  be- 
fore he  chartered  them,  and  knew  their  cliaracter,  still  it  was 
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lliecliity  (>r  the  rriilioad  cniu['any  so  to  l)nvo  pioparcd  them, 
as  to  sliip  ilu;  lioL's  saft^ly,  and  if  plaintiir  \va.s  about  to  put 
in  tt)0  many  liogs,  it  was  ilie  duly  (d'drlVaidant  to  prevent  it, 
and  eiilnT  to  liave  lefiisud  to  carry  the  hogs,  or  compelled 
liim  to  charter  anotlicr  oar. 

The  Court,  after  airrt>emt:ui,  refub>od  tlie  motion  for  a  new 
trial,  and  counsel  for  defendant  excepted. 

D.  A.  Walkei!,  for  plaintiff  in  error. 

C,  D.  McCuTciirx,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

The  plaintiff  in  error  was  sued  as  a  common  carrier  in  the 
Conrt  below,  and  the  proof  established  the  fact,  that  the  de- 
fendant in  error  chartered  of  the  said  plaintiff,  two  box  cars 
for  the  transportation  of  hogs  from  Cleaveland,  in  Tennessee, 
to  Dallon,  in  Georgia.  The  hogs  were  put  on  board  thecars 
at  Cleaveland,  were  shut  up,  and  many  of  them  suffocated 
on  that  night,  before  the  train  of  cars  was  put  in  motion  on 
its  trip. 

The  principal  (lucstion  arising  upon  the  pleadings  and  ev- 
idence, and  the  rulings  and  decisions  in  this  case,  is  whether 
the  plaintiff  ill  error  is  liable  for  damages  as  a  common  car- 
rier. 

A  railroad  company,  from  the  nature  of  its  occupation  is 
a  common  carrier,  unli-ss  there  is  something  in  its  charter  to 
relieve  it  from  the  heavy  responsibilitiesof  thatcharacter.  It  is 
conceded  tliat  Ih'u^  is  nothing  in  the  charter  of  the  plaintiff 
in  error  to  restrict  or  limit  its  liability  in  that  respect.  But 
because  it  is  a  common  carrier,  and  has  an  exclusive  right 
of  transportation  of  passengers  and  freights  over  its  road,  in 
its  own  cars,  and  by  means  of  its  own  motive  power,  does 
that  deprive  it  of  the  right  to  charier  or  hire  an  entire  train, 
or  any  part  of  it,  to  anotlier  company  or  an  individual  ?     If 
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it  docs  1101,  and  it  cluirltrs  tiie  whole,  or  a  part  of  its  train, 
as  to  give  u[)  the  possession  of  the  part  chartered  to  :ho  cba 
terer,  is  the  coni|:)any  hablo,  as  a  convnon  carrier,  for  ;!an 
age  or  injnry  to  property  put  into  the  chartered  cars? 

A  ship  may  be  chartered  in  wliolo  or  in  part  to  anothei 
Story's  Ed.  of  Abbot  on  Slup])iiiii;^  210,  toppa^c,  Wliether  th 
owner  or  cliarterer  is  Habhj  as  a  carrier  for  the  damage,  depend 
on  the  tern^  and  construction  of  the  charter  party,  &:c.  Th:x 
depends  entirely  on,  whether  the  owner  of  the  vessel  or  tin 
cliarterer  has  possession  of  the  merchandise  or  commodity  tc 
be  transported.  Tliere  must  be  a  trust  and  confidence  in  th« 
owner,  manifested  by  the  delivery  into  his  possession  of  th«i. 
article  to  be  transported,  before  he  can  be  charged  as  a  com- 
mon carrier.  In  the  case  of  the  East  India  Company  vs. 
Fallen,  where  the  defendant  was  sued  as  a  common  lighter- 
man  on  the  Thames,  it  was  the  usage  of  the  company  to 
place  an  odicer, called  a  guardian,  in  the  lighter:  the  Court 
held,  that  "  it  altered  it  from  the  common  case,  there  being 
no  trust  in  the  defendant,  and  the  goods  were  not  to  be  con- 
sidered as  ever  liaving  been  in  his  possession,  but  in  the  posses- 
sion of  the  company's  servant,  who  had  hired  the  ligh'ter  Xo 
use  himself.'^  1  Slrangc's Hep.,  t390.  In  most  of  the  cases 
which  have  arisen  under  charter  parlies  in  En  inland,  the 
principal  question  arising  under  the  construction  of  the  con- 
tract has  been,  "  whether  tliere  was  an  entire  letting  or  partin:* 
with  the  ship  for  given  purposes, so  that, duringlhat  time  the 
owner  had  no  efiicient  control,  but  the  charterer  had  tlie  full 
disposition  of  the  ship."  Paah  «/.,  in  the  ca:?e  of  Christie  vs^ 
Liiris,  G  Ct.nn.  L.  I^cp.,  ISG.  If  there  was  an  entire  letting  or 
parting  with  the  ship,  the  charterer  became  the  owner  for  the 
time,  and  tiie  ship  was  delivered  to  him.  and  not  th:^  freight 
to  llie  cwner.  Iftlio  s):ip  is  eharien  J  or  liiii\l  in  \i.  mnnrr;, 
that  the  eharreriT  shall  reUMu  Uie  jfossession  o»hi>  «»\vii  inor- 
chandis'^  or  Griii'i'.'s  for  tran.sporiicn),  the  ovviifr  of  the  ship 
can  have  no  lien  ihert^on  tor  the  freJL'ht  or  the  payment  of 
the  sum  stipulated   for  the  use  of  the  siiip,  for   ip.ere  can  1m3 
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no  lien  where  there  is    no  posscfejsion.     When  the  owner  of 
the  ship  liiis  neither  the  posscsson  of  the  ajticles  to  be  trans- 
ported, nor  a  lion   for  freight,  as   to    them,  he  cannot   be  a 
common  carrier.     lUit  it  is  said,  there  is  a  difference  between 
the  chartering  or  hiring;  of  a  ship,  and  of  a  railroad  car;  that 
the  charterer  of  a  ship  may  sail  where  he  pleases  on  tlie  seas, 
and  there  are  no  exchisive  rights  and  privileges  to  limit  liis 
power  or  control  his  movements,  but  in  respect  to  the  char- 
terer cr  hirer  oi    a  railroad  car,  it  is  not  so.     Grant  it,  that 
there  is  a  diliorence ;  that  does  not  restrict  ilie  right  of  the 
parties  to  make  a  contract,  and  if  it  be  a  contract  which  vio- 
lates no  principle  or  policy  of  the  law,  it  will  snrely  bind  the 
parties  to  it;  and  if  the  parties  make  a  contract,  and  it  be  in 
relation  to  a  new  condition  of  things,  it  mnst  be  construed  by 
known  and  oi-iahlishcd  i)rinciples,  applied  to  such  new  state 
of    things.      A  railroad   train  is  made  up  of  separate  cars, 
cars    capable    of    being  let    or    hired    separately,    but  all 
are  necessarily  obliged  to  pass  over  the  same  route,  and  to 
be  drawn  by  the  same  power.     The  power  which  moves  it 
from  place  to  place  is  owned  by  the  proprietors  of  the  road, 
unless  the  whole  train  with  the  power  and  employees  be  let, 
and  then    the   ownership   is  temporarily   changed.     If  the 
v/hole  train,  including  motive  power,  or  a  part  of  a  train  be 
absolutely  chartered  or  hired  to  another  for  a  particular  trip, 
or  from  one  place  to  another,  without  further  stipulation  ex- 
pressed, and  the  possession  is  delivered,  that  other  becomes  the 
owner  for  the  time,  and  has  the  right  to  control  tlie  freighting 
and  loading  of  the  chartered  or  hired  cars.     There  is  always 
and  must  be  in  such  contrants,  certain  implied  undertakings 
by  both  parties;  on    the  part  of  the  hirer,  that  he  will  not 
overload  the  car,  or  freight  it  in  a  manner  io  injure  it,  &.c ;  on 
the  part  of  the  owners,  that  the  car  is  in  good  condition,  and 
substantial;  that  it  will  be  carried  safely,  and  in  the  usual 
time,  to  the  point  of  its  destination ;  that,  if  laden  with  stock, 
lime  and  opportunity  will  be  afforded  to  give  them  proper  at- 
tentioij,  &c.,  &c.  For  a  breach  of  any  o{  \V\es(i  vhi^Xy^^^w^j^^- 
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ments,  the  injured  party  would  undoubtedly  have  a  remedy 
to  recover  damages  from  the  other  for  the  injury  sustained. 
Hamlock  vs.  Gii/des,  10 i/i  East.  Bep,,  555. 

But  it  is  insisted  in  this  case  that  the  possession  of  (he 
hogs  was  delivered  to  the  plaintiffs  in  error,  because  they  re- 
tained the  management  of  the  train,  that  their  employees 
controlled  it,  and  that  they  are  liable  as  common  carriers. 
What  we  have  already  said,  might  perhaps,  be  sufficient  to 
this  point,  but  we  will  refer  to  the  dissenting  opinion  of  Dallas 
C.  t/.,in  the  case  of  Christie  vs.  Lewis  already  cited,  and  to 
the  authorities  there  referred  to,  in  support  of  the  proposition 
that  "  a  ship  may  be  let  with  a  stipulation,  that  she  may  con- 
tinue to  be  navigated  in  all  respects  as  before,  and  the  servi- 
ces of  the  master,  and  the  crew  may  be  let  together  with  the 
ship;"  Qth  Com,  L.  Hep.,  l84.  Th(?re  is  nothing  in  the  de- 
cision to  controvert  this  proposition.  If  it  may  be  done  in 
the  case  of  a  ship,  it  may  be  done  in  the  case  of  the  railroad 
car. 

One  of  the  witnesses  in  this  case  testified, that  the  defendant 
in  error  chartered  the  cars,  another,thathe  hired  them  without 
further  agrcoinent,exr<^pt  that  the  agent  of  whom  he  hired  them 
promised  or  agreed  to  have  the  doors  slatted,  so  as  to  admit 
the  free  circulalion  of  air  as  far  as  it  was  practicable  in  a  box- 
car.    The  defendant  superintended  the  loading  of  the  cars, 
and  determined  to  have  all  his  hogs  put  in  two  cars,  which 
he  had  been  cautioned    aaainst  as  daui^erous.     The  aijentof 
the  road  did  not  coiilrol  him,  or  attempt  to  control  him  in 
that,  and  he  had  the  prrfcct  ris^ht  tr)  do  it  if  he  had  hired  the 
car.     But  it  is  said  that  the  car  doors  were  not  slatted  agree- 
able   to  the  agtMit's    undertaking.     Tiiat  is  true,  and  if  the 
damage    to  the  hours  was  attributable  to  that  omission,  the 
plaintiir  in   error  is  liable  to    damages  for   a  breach   of  that 
contrat't.     It  was  urged  that  the  defendant  in  error  was  pns- 
sent  and  witnessed  the  manner  in  which  the  hogs  were  put 
in,  and  the  cars  secured,  and  acquiesced.     There  is  no  evi- 
dence that  the  agent  was  ever  released  from  his  undertaking. 
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It  is  in  evidoiirc  tliat  all  iliu  agents  of  ilie  road  were  aware  that 
the  ho^s  were  in  dai:ir(;r  of  sntfocation  in  snch  close  con- 
finement,  and  it  was  cortainly  the  dnty  of  ilic  agent,  nnder 
his  agreement,  to  slat  the  doors  before  the  heat  and  snllbca- 
lion  of  the  hoas.  There  is  no  evidence  that  the  deft;ndant 
in  error  had  waived  it,  or  that  his  consent  to  securing  the 
doors,  in  the  manner  lliey  were  closed,  was  any  thing  more 
than  an  expedient  to  prevent  the  escape  of  the  hogs,  until 
the  slatting  would  be  done. 

The  defendant  in  the  Court  below  read  as  evidence  to  the 
jury,  parts  of  the  freight  list,  for  what  object  is  not  very  ap- 
parent, if  there  was  an  express  contract  for  the  hire  or  char- 
ter of  the  cars  independent  of  the  statements  in  the  freight 
list,  restricting  the  company's  liability  for  the  transporiion  of 
stock,  &c.,  and  fixing  tlie  price  of  freight  by  the  car  load.  If 
it  was  ofl'ered  as  evidence  of  the  contract,  and  there  was  no 
contract  of  charti?r  or  hire,  other  than  what  was  to  be  infer- 
red from  the  notice  and  the  delivery  of  the  hogs  on  the  cars. 
I  am  of  opinio?),  that  such  a  notice  docs  not  make  a  contract. 

In  delivering  the  opinion  of  the  Court  in  the  case  of  thf^ 
Central  Railroad  and  Banking  Company^  ?•.•;.  Ilines^  Perkins 
4*  Co.j  19  ^/</.,  210,  speaking  of  the  doctrine  of  notice  and 
special  acceptance  by  a  common  carrier,  I  remarked,  that 
*^  a  p.iriy  to  a  contriict  cannot  of  his  own  will,  chatige  -the 
law  of  that  contract,  nor  can  a  man  bv  liivin:^:  notice  abro- 
gate  the  law  or  chang;j  a  rule  of  law,  wliinli  attaclics  to  the 
business,  in  which  \u\  is  eng.*^geJ,a  ]»ecnliar  liability,  litit  we 
are  not  to  Ix^  umlcrstinKl  to  say,  that  lie  nray  not  iijuke  a  con- 
tract, when  licmake-s  it  on  rqnul  terms  with  tlio.se  with  wliom 
he  deals,  to  mitigate  the  hardships  ot'  a  legal  rule,  which  ex-. 
pr»ses  him  to  a[»p:ir<*iilly  unreasonable  liahilitics,  when  that 
contract  is  not  forbidden  by  any  princi[>l(^  of  the  statute  or 
common  law."  If  there  was  evidence  submitted  to  the  jtiry 
to  prove  both  propositions,  viz:  1st.  that  there  was  an  express 
contract  of  charter  or  hire  of  the  two  cars  on  which  the  hoirs 
were  put,  by  the  terms  or   construction  of  which  the  plain- 
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tiir,  in  error  divested  ihcinsclves  of  the  liabilities  incident  to 
liie  business  of  :i  common  carrier;  and  2d.  that  if  there  was 
;io  siicli  express  contract,  yet  the  plaintilf  in  error  had  res- 
tricted tlioir  habiUly  in  that  respect,  in  their  published 
bills  of  freight,  by  which  thoy  insisted,  the  defendant  in  er- 
or  was  boniid,the  Court  ought  to  have  ch.arged  the  jury  and 
submitted  to  them  the  law  in  both  aspects  of  tlie  case. 

The  presidini:  judge  did  present  his  \'ic\v  of  the  lav/  on  the 
first  of  the  above  points  to  the  jury  very  fully,  but  from  what 
we  have  said,  it  will  be  seen  that  in  our  judgment  he  cora- 
uiitted  error  in  his  said  charges  as  it  is  represented  in  the  sec- 
ond, third,  fourth,  fifih,  sixth  and  fourteenth  grounds  taken  in 
the  motion  for  a  new  trial.  We  think  also,  that  the  requests 
made  of  the  Court  below  in  writiuir,  to  change  the  iurr  asset 
forth  iii  the  seventh,  eighth  and  eleventh  grounds,  in  the 
motion  for  a  new  trial,  ou£;ht  to  have  been  ',Mven.  It  must 
be  understood  tiiat  we  speak  of  such  an  unqualified  charter- 
ing or  hiring  as  the  evidence  in  this  case,  in  one  aspect  of  it, 
presents;  for  the  charge,  and  the  requests  to  charge,  must  be 
understood  in  reference  to  the  proof  in  the  case.  It  will  be 
understood,  that  if  there  was  no  contract  of  charter  or  hire 
other  than  what  is  to  be  inferred  from  the  published  rates  and 
rules  of  transportation  as  given  in  evidence  by  the  plaintiff 
in  error,  then  the  plaintifi'  in  error  is  liable  as  a  common 
carrier;  but  we  must  construe  the  charge  and  the  requests  to 
charge  by  t!ie  proofs  as  exhibited  in  the  record,  and  two  or 
three  of  the  witnesses  prove  that  there  was  a  chartering  or 
hiring  of  the  cars. 

Judgment  reversed. 
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John  Doe,  ex  dem,j  Ambrose  K.  Blackwell  ;  and  Reubex 
F.  Daniel,  plaintiffs  in  error,  vs.  Richard  Roe,  casual 
ejector  and  Nancy  Bird,  tenant  in  possession,  defen- 
dant in  error. 

When   the  matter  in   is5ue   is,  whether  or  not  the  defendant  was  serTed,  tho 

jury  are  authorized  to  infer  that  he  was  not,  from   the  fact  that  no  attempt 

was  made  to  enforce  the  judgment,  for  some   fifteen  or  twenty  years  afler 

it  was  rendered;  and  the  defendant  continuing  all  that  time  in  the  adTerse 

possession  of  the  premises. 

Ejectment,  from  Cherokee  county.  Tried  before  Judge 
Hammond,  at  September  Term,  1S58. 

This  was  an  action  of  ejectment  by  plaintiff  in  error, 
against  the  defendant  in  error,  for  the  recovery  of  lot  of  land 
Na  114,  in  the  fourteenth  district,  and  second  section  of 
Cherokee  county,  containing  one  hundred  and  sixty  acres. 

The  facts  of  this  case,  and  the  questions  considered  and 
decided,  will  fully  appear  from  the  following  bill  of  excep- 
tions, and  the  opinion   pronounced  by  the  Supreme  Court: 

Georgia,  Cherokee   County. 

Be  it  remembered,  that  on  the  ninth  day  of  September, 
1858,  during  the  regular  Term  of  the  Superior  Court  of  said 
county,  his  Honor  Dennis  F.  Hammond,  one  of  the  Judges 
of  the  Superior  Courts  of  said  State,  presiding,  the  cause  of 
John  Doe,  on  the  several  demises  of  Ambrose  K  Blackwell, 
and  Reuben  F.  Daniel,  plaintiff,  vs.  Richard  Roe,  casual 
ejector,  and  Nancy  Bird,  tenant  in  possession,  defendants, 
then  and  there  pending  on  the  appeal,  on  the  law  side  of 
said  Court,  being  an  action  of  ejectment,  came  on  to  be 
heard,  and  the  parties  having  announced  themselves  ready, 
•and  a  jury  being  regularly  impannelled  to  try  said  cause, 
plaintiff  offered  in  evidence  the  following  testimony,  to-wit: 

An  original  grant  from  the  State  of  Georgia,  to  Ambrose 
K.  Blackwell,  one  of  the  lessors  of  the  plaintiff,  for  the  pre- 
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mises  in  dispute,  dated    6th  January,   1853,  copy  of  which 
is  as  follows : 

"  State  of  Georgia. 

By  His  Excellency,  Howell  Cobb,  Governor  and  com- 
mander-in-chief of  the  army  and  navy  of  this  State,  and  of 
the  militia  thereof: 

To  all    to  whom  these  presents    shall  come,  greeting: 

Know  ye,  that  in  pursuance  of  an  Act  of  the  General  As- 
sembly,  approved  January  22d,  1852,  to  limit  the  time  for 
taking  out  grants  to  the   State's   half  and  informer's  half  of 
any  lot  of  land  fraudulently  drawn,  in  any  of  the  laud  and 
gold  lotteries   of  this  State,  and  to  provide  for  the  granting 
of  the  same  after  the   expiration  of  said  time,  I  have  given 
and  granted,  and  by  these  presents,  in  the  name  and  behalf 
of  this  State,  do  give  and  grant  unto  Ambrose  K.  Blackwell, 
of  the  county  of  Cherokee,  his  heirs  and  assigns  forever,  all 
that  tract  or  parcel   of  land  containing    one  hundred  and 
sixty  (160)  acres,  situate  lying  and  being  in  the  fourteenth 
district  of  second  section  Cherokee  county,  in  the  said  State, 
it  being  the   State's  and   informer's  half  of  lot  number  one 
hundred  and   fourteen    (114)  of  said    district,    section  and 
county,  having  such  shape,  form  and  marks  as  appear  by  a 
plat  of  the  same  hereunto  annexed  ;  to  have  and  to  hold  the 
said  tract  or  parcel  of  land,   together  with  all   and  singular 
the  rights,  members  and  appurtenances  thereof,  whatsoever,   . 
unto  the  said  Ambrose  K.  Blackwell,  his  heirs  and  assigns  -= 
to  his  and  their  own  proper  use,  benefit  and  behoof,  forevei^ 
in  fee  simple. 

Given  under   my  hand,   and   the  great   seal  of  the  StatF=*-, 
this  thirteenth  day  of  January,   in  the  year  of  our  Lord  on  e 
thousand  eight   hundred    and   fifty-three,  and  of  the  inde- 
pendence  of  the  Unhed    Stales    of  America    the  seventy, 
seventh.  HOWELL  COBB,  [seal} 

Signed  by  His  Excellency,  the  Governor,  this  13th  day  of 
January,  1853. 

W.  W.  Paine,  Secretary  Executive  DeparimenL 
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Which  original  grant,   with  the  plat  annexed  thereto,  was 
read  in  evidence  without  objecti  m. 

Plaintiff  also  proved  by  Hamtnett,  that  Nancy  Bird  was 
in  possession  of  the  premises  in  dispute,  at  the  time  suit 
was  commenced,  and  at  the  time  the  process  was  served  on 
her  in  said  case,  and  that  the  lot  of  land  sued  for,  was  situ- 
ate in  said  county  of  Cherokee. 

Plaintiff  also  offered  in  evidence,  the  following  testimony, 
to-wit:  An  acknowledgment  on  the  writ  in  said  case  in 
the  following  words  and  figures,  to- wit:  ^'I  acknowledge 
due  and  legal  service  of  this  declaration,  waiving  a  copy 
and  service  by  the  Sheriff,  also  waivins^  copy  process,  and 
admit  and  acknowledge  possession  of  premises  and  land 
sued  for  in  this  declaration,  this  13th  of  July,  1853  ;  that  is, 
that  Nancy  Bird  was,  and  is  in  possession  of  the  land  only. 

D.  H.  BIRD,  attorney  for 
NANCY  BIRD." 
Which   acknowledgment  and  admission   was  read  in  evi- 
deipe  without  objection. 

fte  plaintiff  then  rested  his  case. 

The  defendant,  Nancy  Bird,  then  offered  in  evidence,  the 
following  testimony,  to-wit:  An  original  grant  from  the 
State  of  Georgia  to  Nancy  Holland,  widow,  for  the  premises 
in  dispute,  dated  twenty-fifth  day  of  February,  1834. 

A  deed  from  Nancy  Holland  to  John  Wagoner,  for  the 
premises  in  dispute,  dated  the  twenty-fourth  day  of  Decem- 
ber, 1835,  with  proof  of  its  due  execution. 

A  deed  duly  executed  and  registered,  Irom  John  J.  Cook, 
Andrew  Wagnon,  John  Wagnon,  Jr.,  Peter  Wagnon,  and 
John  Wagnon,  Sr.,  to  John  G.  Bird,  for  the  premises  in  dis- 
pute, dated  fourth  day  of  July,  18  J5 ;  deed  duly  executed  and 
registered,  from  John  Wagnon,  Sr.,  to  Andrew  Wagnon,  for 
**  all  that  tract  of  land  situate  lying  and  being  the  south  of 
lot"  of  land  the  premises  In  dispute,'^  marked  by  a  conditional 
line  from  east  to  west,  through  'aid  lot,"  dated  6th  Decem- 
ber,  1843. 
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A  deed  duly  executed  and  recorded  from  John  Wag- 
non,  St.,  to  John  J.  Cook,'Jr.,  for  that  portion  of  the  premises  in 
dispute,  ^'  beihg  the  north  side  of  said  lot,  marked  by  a  con- 
ditional line  ^from^cast  to  west,  through  said  lot;'*  said  deed 
dated[the^sixlh  day  of  December,  1843. 

AH  of  which  deeds  and  grant  were  read  in  endence 
without  objection ;  said  defendant  having  proven  by  said 
Hammelt,  the  witness  aforesaid,  that  Nancy  Bird,  the  ten- 
ant,': was[tlie  wife,  and  now  widow,  of  John  G.  Bird,  and  re- 
mained ,  in  possession  of  said  lot  of  land,  as  such,  after  the 
death  of  the  said  John'G.  Bird.  Said  Nancy  Bird  also 
proved  by  one  Elijah^Hillhouse,  a  witness,  that  John  Wag- 
oner and  John  ^Wagnon,  mentioned  in  said  deeds  were  one 
and  the  same  person. 

The  defendant  then  rested  her  case. 

PlaintiflF  then  offeredMn  evidence,  the  following  testimony, 
from  the  minutes  of  the^Superior'Court  of  September  Term, 
1836,  to-wit:  <^  • 

"  The  Governor,'on  the  information  of^  Scire  facias  on  lot 

^    W"^    itmi»^^':r^rzl       .-^  ).No.  ii4,  i4th  dis- 

;  ioji^^yj KQ.G^oi^Y^i^y^^'^c^^^LLK^X  tncf,  2d  section. 

",We  the  jury"  (here  follow  the  names,)  "  find  the  return 
fraudulent,  12th^  September,  1836. 

GEORGE  M.  TAYLOR,  Foreman:' 
Which  was  read^from  the  minutes  without  objection. 

Plaintiff  also  offered  in  ^evidence,  the  affidavit  and  bond 
of  the  informer,  and  the'^^^circ  facias  issued  thereon,  to  con- 
demn, as  fraudulent,  the  return  and  draw  of  said  lot,  by  said 
Nancy  Holland. 

The  following  entries  were  on  the  back  of  the  scire  fade» 
and  bond,  which  plaintiff  offered  in  evidence,  to-wit: 
"Office  of  the  Clerk  of  the  Superior  Court,  1 

of  Cherokee  County  Georgia.  / 

I,  William  Grisham,  Clerk  of  the  Superior  Court,  of  the 
county  aforesaid,  do  hereby  certify,  that  John  Waggoner, 
the  informant,  has  made  and  deposited  in  this  office,  an  oath 
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in  writing,  that  in  making  this  information  he  has  no  com- 
bination or  understanding  directly  or  indirectly,  with  the 
drawer  or  any  other  person  as  the  friend  of,  or  on  rhe  part  of 
the  drawer,  and  it  also  duly  appears  that  he  has  given  bond 
and  security  in  the  sum  of  two  hundred  dollars,  to  the  Justices 
of  the  Inferior  Court  of  this  county, conditioned  to  indemni- 
fy the  individual  drawer  of  the  within  mentioned  tract  of 
land,  and  for  all  damages  she  may  sustain,  provided  the  said 
land  is  not  condemned  as  fraudulent.  The  said  alfida vit  and 
foregoing  scire  facias   filed  in  this   oflice   the  27th  day  of 

January,  1835. 

WILLIAM  GRISHAM,  Clerk. 

We  the  jury  find  the  return  fraudulent,  this  12th  Septem- 
ber, 1836. 

GEORGE  M.  TAYLOR,  Foreman:' 

^  Substituted  in  lieu  of  theoriginalylost  after  being  served:^ 

**Whereupon,  it  is  considered  by  the  Court,  that  the  re- 
turn be  fraudulent,  the  draw  of  said  lot  be  void,  and  that 
the  grant  issued  upon  said  return  be  set  aside,  and  that  the  in- 
former recover  of  the  defendant  the  sum  of  dollars  and 
cents  for  his  costs  in  this  suit  laid  out  and  expended,  and 
the  defendant  in  mercy,  &c.     This  14th  September,  1836. 

WILLIAM  DANIEL,  Plaintiff's  jUCijr 

To  which  affidavit,  bond  and  scire  facias^  with  the  said  en- 
tries thereon  being  admitted  in  evidence,  counsel  for  the  de- 
fendant objected,  on  the  ground  that  said  .yaVc  yi/aV/y  was 
not  an  original,  but  a  copy  scire  facias^  and  tliat  it  did 
not  appear  that  there  was  any  order  of  the  Court  establish- 
ing said  copy  scire  facias,  in  lion  of  the  lost  original,  and 
because  it  did  not  appear  that  the  defendant  had  ever  been 
served  with  said  scire  facias.  The  Court  sustained  the 
objection,  and  ruled  out  the  testimony,  and  counsel  for  plain- 
tiff excepted. 

The  plaintiff  then  proposed  to  read  in  evidence,  the  record 
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of  said  bond,  allidavii  and  scire  fuciufi^  and  the  said  entries 
thereuHjlo  which  deloiulant's  counsel  objected  on  the  same 
grounds  as  above.  Tlie  Court  sustained  ilio  objection,  and 
ruled  out  the  testimony,  and  plaintitl's   counsel  excepted. 

The  piaintill  then  proposed  to  prove  by  William  Grisham, 
that  he  was  Clerk   of  the  Superior  Court  of  Cherokee  coun- 
ty, at  the  lime  that  said  scire  facias  was  tried,  and   that  the 
entry  on   said  copy  scire  facias   of  "* substituted  in  lieu  of 
the  original  J  lost  after  being  served'^  was  made,  in  the  pres- 
eu'.^e  of,  and  by  the  consent  of  the  Court,  and  was  considered 
the  order  of  the  Court,  and  that  the  case  proceeded  to  trial 
regularly,  though  he  could  not  recollect,  at  this  late  day,  all 
that  was  done,  nor  could  he  recollect  any  special  decision  of 
the  Judge  establishing  said  copy  icire  facias^  but   that  (he 
entry  aforesaid,    was  regarded    as  having  the  sanction  and 
approval  of  the  Court,  and  that  the  practice  in  that  day  was 
very  loose. 

To   this  testimony,  defendant's  counsel  objected,   on  the 
ground,   that  the  aclioti   and  order  of  the  Court  could  not 
be   proven    in    that  way,   but  that  the  minutes  must  show 
what  the  Court  did.     The  Court  sustained  the  objection,  and 
ruled  out  the  testimony,  and  counsel   for  plaintiff  excepted. 
The  plaintiff  then  proposed  to    prove  the  facts  aforesaid  by 
the  Clerk,  and  also  to  prove  by  the  answers  of  Eobert  Mitch- 
ell, to   interrogatories   taken  in  the  cause  that  he  had  seen 
"  the  original   of  the  said    copy  sci/e  facias   several    times, 
and  examined  it  carefully  and  particularly  in  the  year  1S35, 
and  perhaps  in   the  yeai   183G  also,  and  that  his  best  recol- 
lection  is,   that   ho    left    said   original  scire  facias  in    his 
oflice  at  Gainesville,   which  ollice  was  burned  up  with  said 
original  scire  facias^  if    left   there,   and    that  said   original 
scire  facias  was  served  on   Nancy  Holland,  or  at  least  had 
an  entry  of  service  on    the  same,  made  either  by  Abraham 
Chastain,  or  Jacob  Eb!)erhart,  one  of  whom  was  SheriiFand 
the   other  Deputy  SluMilf  of  flail  county  at   the  time.     His 
best  recollection  is,  that  the  entry  of  service  was  signed  by 
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Ebberharr,  and  tliat  liis  means  of  knowing  llie  facts  are  de- 
rived from  having  been  at  one  time  interested  in  the  case, 
of  but  now  has  no  interest  in  it."  And  npon  the  basis 
this  testimony  tiie  plaintiff  moved  to  enter  the  order  estab- 
lishing said  copy  scire  facias  on  the  minutes  nunc  pro 
hmcj  which  motion  was  overruled  by  tlie  Court,  and  the  tes- 
timony repelled,  and  counsel  for  plaintilf  excepted. 

The  plaintiff  then  ollered  in  evidence,  an  Act  of  the  Gen- 
eral Assembly  of  the  State  of  Georgia,  assented  to  the  31st 
of  December,  1S3S,  the  first  section  of  which  is  as  fol- 
lows, to-wit: 

"Be  it  enacted,  by  the  General  Assembly,  and  House  of 
Representatives,  of  the  State  of  Georgia,  in  General  Assem- 
bly met,  and  it  is  hereby  enacted  by  the  authority  of  the 
same,  That  the  Sheriff  of  Cherokee  county  be  required  to 
give  notice  in  one  of  the  public  Gazettes  of  this  State  thir- 
ty days,  that  he  will  soil  at  public  outcry,  on  a  given  day, 
before  the  Court-house  door,  in  the  town  of  Canton,  Chero- 
kee county,  lot  of  land  number  one  hundred  and  twenty- 
two,  in  the  14th  district  of  the  second  section,  which  was 
drawn  by  W.  A.  Crumble,  and  relinquished  by  him  to  the 
State,  and  also  the  State's  interest  in  lot  number  one  hun- 
dred and  fourteen,  in  the  fourteenth  district  of  the  second 
section,  which  ivas  drawn  by  one  Nancy  Holland^  and  ivhich 
has  been  condemned  as  a  fradulent  draw^  and  when  so  sold 
by  said  Sheriff  he  shall  pay  the  proceeds  arising  from  the  sale 
of  said  land  after  deducting  two  per  cent,  for  selling,  and  the 
advertisement,  to  the  Treasurer  of  said  county  of  Cherokee, 
and  it  shall  become  apart  of  the  county  fund,"  which  Act 
was  read  in  evidence,  without  objection. 

The  cause  being  closed,  counsel  for  the  plaintiff  requested 
the  Court  to  charge  the  jury,  that  after  the  expiration  of 
twenty  years  from  its  date,  the  judgment  of  a  Court  of 
competent  jurisdiction  is  conclusively  presumed  to  have 
been  properly  rendered,  and  upon  the  evidence  required  by 
law,  although   the  record  did   not  show  every  progressive 
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Step  and  requisite  of  the  judgment^  and  that  in  this  case^if 
the  minutes  of  the  Court  showed  a  verdict  condemning  the 
land  in  dispute  as  having  been  fraudulently  drawn  by  Nancy 
Holland,  the  jury  might  presume  that  that  verdict,  especial- 
ly after  the  lapse  of  twenty  years,  was  rendered  upon  proper 
and  sufficient  notice  to  the  defendant,  and  upon  proper 
pleadings,  and  upon  competent  and  sufficient  evidence. 
The  Court  refused  to  charge,  as  requested,  but  on  the  con- 
trary charged  the  jury,  that  the  record  must  affirmatively 
show  that  Nancy  Holland  was  served  with  the  scire  facias 
before  they  could  find  her  draw  of  the  land  a  fraudulent 
draw;  to  which  charge  and  refusal  to  charge,  plaintiff's 
counsel  excepted. 

Counsel  for  the  plaintiff  also  requested  the  Court  to  charge 
the  jury,  that  an  Act  of  the  Legislature  constitutionally  pass- 
ed and  approved,  wsls  prima  facie  evidence  of  the  facts  re- 
cited in  it,  and  that  if  the  Act  of  the  Legislature  read  m 
evidence  in  this  case,  recited  as  a  fact  that  the  land  in  dis- 
pute was  drawn  by  Nancy  Holland,  and  afterwards  was  con- 
demned as  a  fraudulent  draw,  in  the  absence  of  all  oppos* 
ing  proof  to  the  contrary,  such  recitation  was  evidence  of 
the  fact  recited.  The  Court  refused  to  charge,  as  requested, 
but  charged  the  jury,  that  the  recitations  of  fact  in  said 
statute,  were  not  sufficient  to  authorize  the  jury  to  determine 
the  draw  of  Nancy  Holland  a  fraudulent  draw,  even  in  the 
absence  of  all  proof  to  the  contrary.  To  which  charge,  and 
refusal  to  charge,  counsel  for  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant,  whereupon 
counsel  for  plaintiff,  on  this  the  6th  day  of  October,  in  the 
year  aforesaid,  being  within  thirty  days  from  the  adjourn- 
ment of  the  saidTourt  in  which  said  cause  was  tried,  ten- 
ders  his  bill  of  exceptions,  and  says: 

1st.  That  the  Court  erred  in  rejecting  and  ruling  out  the 
original  allidavil,  bond  and  scire  facias,  with  the  entries 
thereon. 

2d.  That  the  Court  erred  in  rejecting  and  ruling  out  as 
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evidence,  the  record  of  said  bond,  affidavit  and   scire  faciaSy 
with  the  entries  thereon. 

3d.  That  the  Conrt  erred  in  rejecting  and  ruling  ont  the 
evidence  of  WilHam  Grisliam,  the  Clerk  of  said  Court,  at 
the  time  said   scire  facias  was  tried. 

4th.  That  the  Court  erred  in  rejecting  and  ruling  out  the 
depositions  of  Robert  Mitchell. 

5th.  That  the  Court  erred  in  refusing  to  allow  plaintilPs 
counsel  to  enter  nunc  pro  tunc  on  the  minutes,  the  order 
establishing  the  copy  scire  facias  in  lieu  of  the  lost  original 
in  said  case. 

6th.  That  the  Court  erred  in  refusing  to  charge  the  jury^ 
as  requested,  respecting  the  legal  presumptions  in  favor  of 
judgments  after  the  lapse  of  twenty  years. 

7th.  That  the  Court  erred  in  charging  the  jury,  that  the 
record  must  show  affirmatively  that  Nancy  Holland  was 
served  with  a  copy  of  the  original  scire  facias y  before  they 
could  find  her  draw  of  the  land  a  fraudulent  draw. 

8th.  That  the  Court  erred  in  refusing  to  charge  the  jury, 
as  requested,  respecting  the  Acts  of  the  Legislature,  and 
the  recitations  therein,  when  constitutionally  passed. 

9th.  That  the  Court  erred  in  charging  the  jury,  that  the 
recitation  of  facts  in  the  Act  of  1838,  which  had  been  read 
in  evidence  on  the  trial  of  said  case,  was  not  sulllcient  to  autho- 
rize the  jury  to  determine  the  draw  of  Nancy  Holland  a 
fraudulent  draw,  even  in  the  absence  of  all  proof  to  the 
contrary. 

10th,  That  the  Court  erred  in  the  whole  i)roceedings. 
And  as  the  facts  aforesaid  do  not  appear  of  record,  the  plain- 
tiflf  by  his  counsel,  prays  that  this,  his  bill  of  exceptions, 
may  be  signed  and  certified  as  required  by  the  statute  in 
such  case  made  and  provided. 

Irwin  &  Lester;  and  Browx,  for  plainlitf  in  error. 

Hansell;  and  Milner,  contra. 
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B}j  the  Court, — Lumpkin  J.  delivering  the  opinion. 

The  whole  of  the  testimony  otl'ered  by  the  plaintiff  in  re- 
buttal, and  rejected  by  the  Court,  should  have  been  admitted. 
The  recitals  in  the  Act  of  the  Legislature,  are  certainly  en- 
titled to  some  consideration;  still,  the  testimony  of  Robert 
-Mitchell,  is  the  only  direct  proof  to  the  fact  of  the  service  of 
the  scire  facias^  all  else  is  but  inference  and  presumption; 
and  Mr.  Mitchell,  after  such  a  lapse  of  time,  deposes  more 
perhaps,  from  his  knowledge  as  an  attorney,  as  to  what  ought 
to  have  been  done,  than  any  distinct  recollection,  as  to  what 
was  actually  done. 

On  the  other  hand,  Nancy  Bird,  and  those  under  whom 
she  claims,  and  who  derive  title  from  the  drawer  of  theland, 
have  never  been  out  of  possession;  that  possession,  notwith- 
standing the  verdict  of  the  jury  in  1836,  declaring  the  draw 
fraudulent,  and  the  Act  of  the  General  Assembly  in  1833, 
ordering  a  sale  of  the  land,  was  never  disturbed  until  1853; 
in  other  words,  no  attempt  was  made  to  execute  the  judg- 
ment of  the  Court,  until  sixteen  years  after  it  was  rendered ; 
and  during  all  this  time  the  occupation  of  the  land,  by  the 
adverse  claimant,  was  acquiesced  in. 

In  weighing,  then,  the  testimony  in  favor  of  the  plaintiff, 
which  was  oll'ered  to  perfect  this  record,  the  jury  are  at  lib- 
erty to  look  to  the  length  of  the  defendant's  possession,  since 
the  proceedings  were  had  under  the  scire  J'acias  \  and  the 
failure  to  enforce  the  judgment,  as  circumstances  from 
which  they  have  a  right  to  infer,  that  Nancy  Holland 
never  was  served  with  the  scire  facias,  and  without  service, 
the  judgment  of  condemnation  is  a  nullity. 

Tiie  nunc  pro  tunc  order,  substituting  the  copy^f/r« 
facias  for  the  original,  would  not  strengthen  the  plaintiff's 
case,  because  there  is  no  entry  of  service  upon  it  by  the 
Sheriif.  The  copy  from  the  record  is  sufficient  for  all  that 
it  proves;  under  the  nunc  pro  tunc  order  it  could  establish 
nothin^i:  more. 
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As  it  respects  the  re(iU'.'sfs  to  charge,  and  the  charges  as 
given,  we  would  say :  that  whilo  the  jury  might  infer  from 
the  verdict,  that  the  pleadings  were  regular,  it  is  not  con- 
clusive by  any  means,  of  the  fact,  even  after  the  lapse  of 
twenty  years.  Still  we  are  not  prepared  to  sustain  the  Court 
in  ruling  that  service  could  be  proven  only  by  record  evi- 
dence. 

Finally,  we  concur  with  the  Court,  that  the  recitals  in  the 
Act  of  1S3S,  were  not  conclusive,  unless  rebutted,  that 
Nancy  Holland  was  served;  and  for  the  very  obvious  reason 
that  the  fact  that  she  was  served,  the  very  thing  in  dispute 
is  not  recited  or  assumed  to  be  true  in  the  Act.  Neverthe- 
less, we  repeat,  the  Act  is  worth  something,  because  it  is 
based  upon  the  general  assumption,  that  the  lot  of  land 
was  regularly  and  legally  condemned  as  having  been  frau- 
dulently drawn. 

Judgment  reversed. 


John  Doe,  ex  dem.,  jErrrusON'  Johnson  and  Wife,  plaintiff 
in  error,  vs.  Richard  Roe,  cas.  ejector,  and  Augustus  R« 
Wright  and  John  fl.  Walker,  tenants  in  possession,  de- 
fendants in  error. 

[1.]  The  Sijpc/i'jr  Court  may  (Iir(»ci  an  or<l(;r,  passca  in  1S3I,  toappoint  a<riiar- 
dian  adlUi  >n  lor  an  inl'ant,  ami  whii'li  was  not  put  on  the  minutos  ut  the  time* 
to  be  entered  thereon  now  for  ihoti. 

[2.]  Evidence  londin!jr  lo  provo  that  a  jntlj^ment  rendered  ajrainst  an  infant, 
which  judtjnient  was  olicTed  and  rei-uived  in  evidence,  was  null  and  void  for 
the  want  of  service,  and  for  the  want  of  a  proper  representative,  and  for  oth- 
er reasons,  is  admissible. 

[3.]  If  parties  to  writs  of  .^envryivriVrv  to  avoid  grants  for  lands  allci^cd  to  have 
been  fraudulently  drawn,  were  not  entitled  in  strict  law,  to  appeal  from'ver- 
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diets  rendered  against  them,  we  will  not  upset  the  authoritative  arjudications 
and  practice  of  the  Courts  which  decided  upon  the  ri^ht*.  It  woui  1  unsettle 
titles  to  land  to  too  great  an  extent  to  hold  to  the  contrary  of  these  ndjudi- 
caiions  now. 

[4  ]  The  Court  ought  not  to  withdraw  fron|  the  jury  a  judgment,  because  an  en- 
try of  service  on  the  writ  on  which  the  judgment  was  obtained,  is  not  regular. 

Ejectment,  from  Cass  county.  Tried  before  Judge Trippe, 
at  September  Term,  1858. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  up- 
on the  demise  of  Jefferson  Johnson  and  wife,  against  Rich- 
ard Roe,  casual  ejector,  and  Augustus  R.  Wright  and  John 
H.  Walker,  tenants  in  possession,  for  the  recovery  of  lot  of 
land  No.  one  hundred  and  twenty-four,  (124,)  in  the  fifth 
district  and  third  section  of  originally  Cherokee,  now  Cass 
county. 

This  lot  of  land  was  drawn  by  Harriett  Taff,  (now  Mrs, 
Johnson,)  a  minor,  and  to  whom  the  grant  from  the  State  du- 
ly issued,  dated  28th  January,  1833. 

Afterwards,  in  1834,  upon  the  information  of  Jame^  Kirk- 
patrick,  that  said  drawing  was  frEiudulent,  scire  facias  was 
issued,  and  the  Sheriff  returned  that  he  "served  defendant, 
Harriett  Taff,  by  serving  her  guardian,  John  W.  Taff,  with  a 
copy"  thereof. 

Upon  the  trial,  there  was  a  verdict  by  the  pctii  jury^  that 
the  return  and  drawing  of  said  lot  was  not  fraud ulcjit.  The 
informer  appealed,  and  the  verdict  upon  the  appeal  trial  was, 
that  the  return  tvas  fraudulent.  Upon  this  verdict  judgment 
was  entered,  adjudging  the  grant  issued  to  said  Harriett  to  be 
void,  and  that  the  same  be  cancelled,  and  that  said  lot  of 
land  be  partitioned — one-half  to  the  State  and  the  other  half 
to  the  informer. 

Afterwards,  by  consent  of  the  informer,  the  Court  ordered 
the  land  to  bo  sold  by  the  SlierilFi^f  Cass  county.  Upon  the 
sale  theroor,  William  Harris  became  ihepiirchaser,an{l  Wright 
and  Walker,  the  tenants  in  possession,  adduced  a  regular 
chain  of  title  from  Harris  down  to  themselves. 
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Harriett  Taflf  intermarried  with  Jeflferson  Johnson,andlhey 
bring  this  action  for^the  recovery  of  this  land,  drawn  as  afore- 
said by  Mrs.  Johnson. 

The  case  being  called  for  trial,  counsel  for  defendants  moved 
to  enter  on  the  minutes  of  the  Court,  the  following  order,  viz: 

^  James  Kirkpatrick,  \ 

vs.  /     Scire  Facias^  in  Cass 
John  VV.  Taff,  guardian,  Superior  Court. 

ad  lit  em  J  of  Harriett  Taff.  •- 

It  appearing  to  the  Court  that  the  entry  of  "John  W.  Taff, 
appointed  guardian, /^cn^/e/z/e  ///e,"  was  made  by  the  presi- 
ding Judge  at  the  time — March  Term,  1834 — on  the  bench 
docket,  in  the  above  stated  case,  and  it  further  appearing  that 
a  similar  entry  was  made  on  the  scire  facias — that  said  en- 
try and  order  was  not  placed  upon  the  minutes  ofsaid  Court, 
at  that  Term,  by  the  Clerk  of  said  Court,  it  is  on  motion,  or- 
dered by  the  Court  that  said  entry  be  now  entered  on  the 
minutes  as  of  that  time,  by  the  Clerk,  nunc  pro  tunc" 

Counsel  for  plaintiffs  objected  to  this  order,  the  objection 
was  overruled,  and  the  order  granted,  and  counsel  for  plain- 
tiffs excepted. 

Plaintiffs  then  submitted  their  proof.  Offered  and  read  in 
evidence  the  grant  from  the  State  to  Harriett  Taff,  orphan  of 
W.  B.  Taff,  for  the  lot  in  dispute,  dated  28th  January,  1833 ; 
proved  that  defendants  were  in  possession  of  the  premises; 
that  Jefferson  Johnson  and  Harriett  Taff  intermarried  on  the 
7th  August,  1845. 

Defendants  proved  that  they  had  been  in  possession  of  the 
lot  of  land  more  than  seven  years  before  the  commencement 
of  this  suit. 

Defendants  further  offered  in  evidence,  the  records  and 
proceedings  in  the  case  of  James  Kirkpatrick,  informer, 
against  Harriett  Taff,  in  which  there  was  the  verdict  and 
judgment,  finding  and  condemning  the  return  and  drawing 
ofsaid  lot  fraudulent 
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Plaiiitiirsjin  reply,  proved  thai  Harriett  Taff  was  the  daugh- 
ter of  William  B.  Taff,  of  Houston  county,  Georgia;  that 
William  B.  Taff  resided  in  Houston  county  in  1826  or  1827, 
and  continued  there  until  liis  death  in  1832;  that  Harriett 
was  born  in  the  year  1829  or  1830;  that  she  was  raised  and 
lived  in  Houston  county  until  her  marriage  with  Johnson. 

Plaintiff  then  proposed  to  prove: 

1st.  Tliat  John  W.  Taff,  upon  whom  the  scire  facias  pur- 
ported to  have  been  served,  was  never  served  with  the  same, 
and  had  no  notice  thereof. 

2d.  That  said  John  W.  Taff  never  accepted  the  appoint- 
ment of  guardian,  ad  litem  ;  that  he  was  not  at  Court  when 
the  order  ap])ointing  was  made ;  had  no  notice  of  it,  and  was 
never  at  Cass  Court,  and  never  appeared  by  attorney  or  oth- 
erwise, to  defend  said  scire  facias^  and  that  the  same  pro- 
ceeded to  final  judgment  by  default. 

3d.  That  the  entry  of  service  on  said  scire  facias  was  a 
forgery;  and  that  the  person  by  whom  said  service  purports 
to  have  been  made,  to-wit :  "  C.  F.  Hemmingway,  D.  Sher- 
iff," was  not  a  Deputy  Sheriff. 

4th.  That  the  guardian,  ad  litems  was  appointed  at  the 
instance  of  James  Kirkpatrick,  the  informer,  and  that  he 
induced  the  Court  to  make  the  appointment  of  a  stranger,, 
who  was  not  present,  by  stating  that  John  W.  Taff  was  the 
guardian  in  chief  of  Harriett  Taff,  and  that  this  statement 
was  false. 

5tli.  That  Harriett  Taff  was  born  in  Houston  county,  and 
was  nov(>r  out  of  the  Slate  prior  to  her  marriage  in  1845. 

Counsel  for  defendants  obj'?cted  to  the  admission  of  any 
testimony  in  proof  of  these  facts.  The  Court  sustained  the 
objection,  and  counsel  for  plaintiffs  excepted. 

The  testimony  br^ing  closed,  counsel  for  plaintiffs  moved 
to  exclude  from  the  consideration  of  the  jury,  as  evidence, 
the  records  and  proceedings  in  the  scire  facias y  upon  the 
grounds:  1st.  Because,  under  the  Act  of  1830,  authorizing 
that  proceeding,  no  provision  is  made  for  an  appeal  from  the 
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verdict  of  tlie  petit  jury,  and  the  verdict  of  the  jury,  upon  the 
appeal  and  judgment  thereon,  in  said  scire  faciasy  as  ap- 
peared by  said  records,  were  void  and  of  no  force. 

2d.  because,  by  the  Act  of  1830,  the  said  Harriett  should 
have  been  served  with  a  copy  of  said  scire  facias,  in  person^ 
or  by  leaving  it  at  her  most  notorious  place  of  abode;  and 
because  said  Act  provides,  that  no  return  made  by  an  orphan 
should  be  declared  fraudulent  until  the  legal  guardian  shall 
have  been  made  a  party  to  the  scire  facias,  or  other  discreet 
person  appointed. 

The  Court  overruled  this  motion,  and  counsel  for  plaintifls 
excepted. 

Counsel  for  plaintiffs  requested  the  Court  to  charge  the  ju- 
ry as  follows : 

1st.  That  by  the  Act  of  1S30,  in  a  proceeding  by  scire  fa- 
cias,  to  condemn  fraudulent  returns  and  draws,  no  appeal  is 
allowed ;  and  if  an  appeal  be  taken,  the  same  is  void,  and  the 
jury  must  find  for  the  plainiifT. 

2d;  That  by  said  Act,  Harriett  Taff,  the  drawer,  and  de- 
fendant in  scire  facias,  should  have  been  served  personally, 
or  by  leaving  a  copy  at  her  notorious  place  of  abode,  if  she 
resided  in  the  county;  and  if  a  minor,  then  her  legal  guar- 
dian should  have  been  made  a  party,  or  some  other  discreet 
person  appointed  by  the  Court  to  defend  for  her. 

3d.  That  a  guardian  could  not  be  legally  appointed,  until 
the  minor  was  served  witii  scire  facias,  Biud  if  John  W.  Taff 
was  appointed  guardian,  ad  litem,  before  such  service,  the 
Court  had  no  jurisdiction. 

4th.  To  constitute  a  good  5c/re  yV/aV;^,  under  tlio  Act  of 
1830,  it  should  be  issued  against  the  tenant  in  possession  of 
the  land  alleged  to  be  fraudulently  drawn,  or  against  the 
drawer,  and  it  must  be  served  upon  the  person  named  as  de- 
fendant; and  this  service  must  be  executed  before  a  guardi- 
an, ad  litem,  can  be  appointed,  where  the  defendant  is  a 
minor. 
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Each  and  all  of  which  charges  the  Court  refused  to  give, 
and  counsel  for  plaintiffs  excepted. 

The  jury  found  for  the  defendants,  and  counsel  for  plain- 
tiff tendered  his  bill  of  exceptions,  assigning  as  error  the  de- 
cisions, orders,  rulings,  and  refusals  to  charge,  above  ex- 
cepted to. 

Akin,  for  plaintiff  in  error. 

MiLNER ;  Shropshire  ;  and  Underwood,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

[1.]  The  first  error  assigned  in  the  record,  is  on  the  decis- 
ion of  the  Court  directing  an  order  of  the  Court  passed  at 
March  Term,  1834,  appointing  John  W.Taff  guardian,  pen- 
dente litey  of  Harriett  Taff,  an  infant,  in  an  information  filed 
by  James  Kirkpatrick,  to  set  aside  a  grant  for  a  tract  of  land 
Co  Harriett  Taff,  alleged  to  have  been  fraudulenily  drawn  by 
her,  as  an  orphan.  The  Court  below  was  satisfied  with  the 
evidence  before  it,  that  the  order  was  passed  by  the  Court  at 
the  time  specified,  and  he  only  directed  that  to  be  done, 
which  ought  to  have  been  done  at  the  time  it  was  passed. 
We  see  no  error  in  this  order  or  judgment  of  the  Court. 

[2.]  After  the  plainlifis  had  closed  their  case,  and  the  de- 
fendants had  submitted  their  testimony  to  the  jury,  the  plain- 
tiff offered  to  prove  certain  matters  in  rebuttal  of  the  defend- 
ants' evidence,  which  are  set  forth  in  the  statement  of  the 
facts  of  the  case.  The  first  fact  proposed  to  be  proved  was, 
that  the  guardian,  John  W.  Taff,  was  never  served  with  the 
scire  facias  sued  out  to  annul  the  grant,  and  had  no  notice  of 
it.  That  he  never  accepted  the  appointment  of  guardian,  nJ 
litem;  that  he  was  not  at  Court  when  it  was  made;  had  no 
notice  of  it;  was  never  at  Cass  Court,  and  never  appeared  by 
attorney  or  otherwise  to  defend  the  scifcuj  and  that  the  same 
proceeded  by  default.  That  the  service  on  the  scire  facias 
was  a  forgery ;  that  the  guardian,  ad  litem,  was  appointed 
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at  the  instance  of  the  informer,  James  Kirkpatrick,  and  that 
he  induced  the  Court  to  make  the  appointment  of  a  stranger 
who  was  not  present,  by  stating  that  John  W.  TafT  was  the 
legal  guardian  of  Harriett  Taff,  and  that  his  statement  was 
false,  and  that  Harriett  Taff  was  born  in  Houston  county,  in 
this  State,  and  was  never  out  of  the  Slate  until  her  marriage 
in  1845.  The  Court  refused  to  admit  evidence  to  any  of  the 
said  points,  and  the  plaintiffs  excepted.  If  all  the  facts  pro- 
posed to  be  proven  are  true,  the  judgment  rendered  against  the 
defendant  in  that  proceeding,  was  unquestionably  a  nullity. 
The  proceeding  to  set  aside  tlie  grant  was  against  an  infant, 
and  an  orphan,  and  by  the  law  the  return  made  on  her  be- 
half, could  not  be  declared  fraudulent  until  her  legal  guar- 
dian had  been  made  a  party  to  the  scire  facias,  or  other  dis- 
creet person  appointed  by  the  Court  in  which  the  case  was 
tried,  to  defend  the  cause  for  her.  The  scire  facias  was  issued 
on  the  14th  day  of  March,  1834,  and  was  returnable  to  the 
September  Term  of  the  Court  thereafter.  It  issued  against 
Harriett  TafT  alone.  It  does  not  purport  to  have  been  served 
upon  her,  but  a  return  of  service  on  John  W.  Taff,  described 
as  her  guardian,  is  made  on  the  scire  facias.  John  W.  Taff 
was  appointed  guardian,  ad  litem,  at  the  instance  of  the  in- 
former, and  before  the  return  Term  of  the  case.  He  does  not 
appear  to  defend  the  case.  There  is  no  appearance.  These 
circumstances  alone  excite  very  strong  suspicions  of  the  fair- 
ness of  the  proceedings,  and  are  almost  sufficient  to  warrant 
us  in  saying  that  the  judgment  was  null.  We  do  not  say  so, 
however.  But  we  say  that  the  tendered  evidence  to  prove 
that  the  service  of  the  scire  facias  given  in  evidence  was  a 
forgery,  that  the  guardian,  ad  litem,  never  accepted  the  trust, 
and  that  theguardian,aef ///em,  was  appointed  at  the  instance 
of  the  informer,  ought  to  have  been  admitted.  It  was  urged 
that  the  defendants  are  bona  fide  purchasers  without  notice. 
But  if  the  judgment  ly  which  the  title  is  claimed  to  have 
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passed  from  the  drawer  is  a  nullity,  what  becomes  of  theti- 
tie  ?     There  were  defects  enough  patent  on  the  face  of  the 
proceedings,  to  awaken  the  suspicions  of  a  prudent  man. 
But  the  consideration  to  which  a  bona  fide  purchaser  is  en- 
titled, is  not  in  this  case.      No  title  can  be  derived  under  a 
null  judgment.     It  is  not  the  case  of  a  good  judgment  which 
is  subsequently  set  aside  or  reversed.     But  it  is  the  case  of  a 
void  judgment  without  a  proceeding  to  annul  it,  if  the  proof 
offered  can  be   made.     That  the  informer  suggested  to  the 
Court  the  name  of  a  person  to  be  appointed  guardian  adli- 
tenij  would  not  have  been  objectionable  perhaps,  if  the  in- 
fant herself  had  been  served,  and  notified  to  suggest  a  proper 
person,  and  she  had  failed  or  refused.      But  that  is  not  the 
case.     The  informer   moved  the   appointment  before  there 
was  a  service,  and  his  appointee  was  served  when  he  was 
not  a  party. 

[3.]  We  think  there  is  no  error  in  the  refusal  of  the  Court, 
to  rule  out  and  withdraw  from  the  jury  the  record  oflhejctrc 
facias  J  and  the  proceedings  thereon.  We  will  not  consider 
whether,  in  strict  law,  cither  party  was  entitled  to  an  appeal, 
as  a  matter  of  right,  in  such  proceeding ;  because  the  Courts 
who  were  entrusted  with  the  execution  of  the  laws  in  those 
days,  uniformly  allowed  appeals;  and  to  hold  to  the  contrary 
now,  would  unsettle  titles  to  property  to  a  vast  amount,  which 
originated  and  matured  under  the  authoritative  judicial  con- 
struction of  the  parties'  rights. 

[4.]  There  was  a  service  entered  on  the  writ  of  scire  f ad- 
aSj  which  was  sufncicntto  authorize  the  submission  of  the 
evidence  to  the  jury,  and  it  was  in  fact  admitted  without 
objection. 

The  plaintiffs  submitted  in  writing  many  requests  to  the 
Court  to  charge  the  jury.  That  in  regard  to  the  right  of  ap- 
peal we  have  already  disposed  of.  The  remaining  requests 
are  upon  matters  which  might  be  remedied  by  proof,  and  do 
not  necessarily  avoid  the  proceedings.     The  judgment  of 
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the  Court  below  must  be  reversed,  however,  on  the  ground 
which  we  have  stated. 

Judgment  reversed. 


Francis  Irwin,  plaintiff  in  error,  vs.  Whitmel  L.  Sterling 
and  Bethena  Sterling,  executors,  de  son  tortj  defendants 
in  error. 

A  suit  pending  against  a  defendant  cannot,  on  bis  death,   bo  continued  against 
an  executor,  de  son  tort. 

Scire  facias  to  make  parties,  from  Troup  Superior  Court. 
Decision  by  Judge  Bull,  at  November  Term,  1858. 

Francis  Irwin,  the  plaintiff  in  error,  instituted  an  action  of 
assumpsit  against  William  H.  Sterling,  on  two  promissory 
notes.  Sterling  appeared  and  pleaded  the  general  issue,  but 
died  before  the  trial  Term. 

This  was  a  scire  facias,  sued  out  by  plaintiff  against  Whit- 
mel L.  Sterling  and  Bethena  Sterling,  to  make  them  parties 
defendants  in  said  action,  as  executors,  de  so7i  fort. 

The  Court  dismissed  the  scire  facias,  holding  that  an  exe- 
cutor, de  soji  tort,  could  not  be  made  a  party  by  scire  facias ^ 
to  a  suit  pending  against  deceased  at  the  time  of  his  death. 

To  this  decision  counsel  for  plaintiff  excepts. 

B.  H.  Hill,  for  plaintiff  in  error. 
B.  C.  Ferrell,  contrcL 
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By  the  Court. — McDonald  J.  delivering  the  opinion. 

It  is  under  the  Judiciary  Act,  that  suits  are  authorized  to 
proceed  against  the  representatives  of  a  deceased  party,  and 
the  statute  has  reference  to  rightful  executors  or  administra- 
tors, and  does  not  embrace  executors,  de  son  tori.    By  stat- 
ute, executors  or  administrators  are   exempt  from  suit  for 
twelve  months  from  the  ^roAa/e  of  the  will  of  the  testator. 
In  regard  to  cases  pending,  "when  the  defendant  shall  die, 
it  shall  and  may  be  lawful  for  the  plaintiff  to  issue  a  sdrt 
facia.s,^^  "  immediately  after  the  expiration  of  twelve  months, 
requiring  the  executor  or  administrator  to  appear  and  an- 
swer to  the  cause."   Twelve  months  are  allowed  to  a  rightful 
executor  to  marshal  the  entire  assets  of  his  testator's  estate. 
This  is  for  the  benefit  of  the  estate.      No  such  privilege  is 
granted  to  an  executor,  de  son  tort ;  for  his  interference  with 
the  Eussets  is  a  wrong  for  which  he  is  immediately  liable  in 
an  original  suit,  to  the  extent  of  his  intermeddling.     It  is  by 
the  statute  alone  that  a  suit  pending  against  a  defendant  at 
the  time  of  his  death,  can  be  continued  against  his  personal 
representative,  and  the  Act  contemplating  its  continuance 
against  rightful  executors   or  administrators  only,  an  exe- 
cutor, de  sofi  torty  cannot  be  made  a  party 

Judgment  affirmed. 


Solomon  Stallings,  plaintiflf  in  error,  vs.  Rilet  J.  Johitson, 

defendant  in  error. 

About  the  time  a  note  fell  due,  the  holder  went  to  the  maker,  and,  after  gob- 
versing  with  him  about  ihe  note,  entered  into  an  agreement  with  ]iim,bT 
which,  ia  consideration  ol  a  vTom\*^,o^^^\  e«TL\.QluvsKr^^\A^«&«i  wait 
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wilh  Uiiii  twelve  inonllis  oa  the  note.    The  iiiiikor  was  then  able  lo  pay  ihe 
note,  and  would  have  paid  it,  if  pressed   tor   its  payment.     Afterwards,  he 
dealt  in  cotton,  and  broke.     The  endorser  knew   nolliinjj:  of  this  agreement. 
Heldf  That  he  was  discharged. 

Complaint,  in  Floyd  Superior  Court.  Tried  before  Judge 
Hammond,  February  Term,  1859. 

This  was  action  by  Solomon  Stalfings,  endorsee,  against 
A.  T.  Harden  maker,  and  Riley  J.  Johnson  endorser,  of  a 
promissory  note  for  $1,000,  dated  3d  June,  1854,  and  paya- 
ble 25th  December,  1855.  The  note  was  signed  by  Harden, 
as  maker^  and  endorsed  by  Johnson,  who  was  the  payee. 

It  appeared  that  about  the  time  the  note  fell  due,  Stallings, 
then  the  holder  and  endorsee,  agreed  with  Harden,  the  ma- 
ker, that  if  he  would  pay  him  8  per  cent,  over  and  above  the 
I^al  interest,  that  he  would  not  bring  suit  on  said  note  for 
twelvemonths;  and  Harden  gave  his  note  to  Stallings  for 
the  sum  of  1^80  00,  for,  and  on  account  of  said  usurious  in- 
terest Johnson,  the  endorser,  had  no  knowledge  of  this  ar- 
rangement. That  at  this  time  Harden  was  solvent  and  would 
have  paid  the  note,  if  Stallings  had  not  agreed  to  wait ;  and 
that  he  has  since  become  insolvent;  that  the  $80  note  for 
usury  or  indulgence  was  still  unpaid.  This  is  the  substance 
of  the  testimony  of  Harden,  who  was  introduced  and  sworn 
in  the  case.  It  further  appeared  that  plaintiff  resided  in  North 
Carolina  at  the  time  the  indulgence  was  given  ;  that  he  left 
the  State  of  Georgia  immediately  after  the  contract,  and  did 
not  return  until  the  end  of  the  year,  and  had  no  agent  in 
this  State.  That  the  failure  of  Harden  was  produced  by  loss- 
es on  cotton,  purchased  by  him  in  May  after  the  indulgence 
was  extended  to  him.  Stallings'  son-in-law  living  in  Floyd 
county,  Ga.,  sometimes  acted  as  his  agent. 

Plaintilf's  counsel  requested  the  Court  to  charge  the  jury, 
that  unless  Johnson  notified  Stallings  to  sue,  he  could  not  avail 
himself  of  the  agreement  between  Harden  and  Stallings  to 
defeat  a   recovery  in   this  case.     That  if  they  believei   the 
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agreement  was  wholly  usurious,  Johnson  was  not  released  as 
endorser;  that  this  defence  was  not  available  unless  the  con- 
tract between  Stallings  and  Harden  was  a  valid  one.  That 
an  agreement  not  to  sue  for  a  limited  time,  does  not  dischai^e 
the  endorser,  as  such  agreement  is  not  binding,  and  suit  may 
nevertheless  be  commenced  at  any  time,  and  if  Stallings 
might  have  brought  suit  at  any  time,  and  did  not,  it  was  simply 
forbearance?  to  sue,  and  did  not  discharge  the  defendant,  as  en- 
dorser. Which  charge  the  Court  refused  to  give,  but  charged 
"  that  if  Stallings  entered  into  an  agreement  to  wait  with 
Harden  twelvemonths  and  did  wait,  and  Harden  in  the 
meantime  became  insolvent,  and  by  reason  of  the  delay,  the 
endorser  was  injured,  then  he  was  released,  and  they  should 
find  for  defendant." 

To  which  charge  and  refusal  to  charge  plaintiff  excepted. 
The  jury  found  for  the  plaintiff  against  Harden,  but  in  favor 
of  Johnson,  the  endorser,  and  plaintiff  assigns  as  error,  the 
charge  and  refusal  to  charge  above,  excepted  to. 

F.  C.  SnopsiiiRE,  for  plaintiff  in  error. 

D.  R.  Mitchell  ;  and  W.  Akin,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

The  questions  in  this  case  may  all  be  reduced  to  this  one, 
was  the  charge  right?  The  charge  was  as  follows:  "  Ihatif 
Stallings  entered  into  an  agreement,  to  wait  with  Harden 
twelve  months,  and  did  wait,  and  Harden,  in  the  meantime, 
became  insolvent,  and  by  reason  of  the  delay,  the  endorser, 
was  injured,  then  he  was  released." 

This   charge,  of  course   liad   reference  to   the  agreement 
shown  by  the  evidence.     The  agreement  shown  by  the  evi- 
dence was,  in  substance  as  follows;  Stallings,  the  holder  of 
. '  the  note,  promised  Harden,  to  wait  with  him  twelve  months 
for  the  money  due  on  the  note;  and  Harden  promised  Stal- 
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lings,  to  pay  him  that  money,  at  the  end  of  twelve  months, 
and  also  to  pay  him  eighty  dollars  of  usury.  In  this  agree- 
ment, the  promise  on  the  one  side,  was  the  consideration  for 
the  promise  on  the  other.  Did  this  agreement,  discharge 
Johnson,  the  endorser.  If  it  did,  it  is  clear,  that  the  charge 
was  right 

If  the  agreement  was  a  binding  one,  it  did  discharge  John- 
son.    This  all  admit. 

Was  it  a  binding  one  ? 

The  agreement  being  one  in  which,  the  promise  on  the 
one  side,  was  the  consideration  fort  he  promise  on  the  other, 
was  binding  if  there  was,  in  the  promise  on  the  one  side,  any 
thing  of  value  to  the  party  on  the  other  side.  If  the  conside- 
ration for  a  contract,  is  of  any  value  at  all,  the  consideration 
is  sufficient,  to  support  the  contract.  This  is,  certainly,  true, 
as  a  general  principle. 

Stallings's  promise  to  Harden,  was,  to  give  him  twelve 
months  within  which,  to  pay  the  note.  Such  indulgence 
was,  certainly,  a  thing  of  value  to  Harden.  There  was,  then, 
in  Stallings's  promise  to  Harden,  something  of  value  to  Har- 
den. Therefore,  that  promise  was  a  sufficient  consideration 
to  Harden,  for  his  promise  to  Stallings. 

Harden^s  promise  to  Stallings,  was,  to  do  two  things  at  the 
end  of  twelve  months;  one  to  pay  Stallings  the  note;  the 
other,  to  pay  him  gSO,  over  and  above  the  note. 

Was  there  any  thing  of  value  to  Stallings,  on  tlie  part  of 
this  promise,  by  which,  Harden  engaged  to  pay  him  the  note 
at  the  end  of  twelve  months?  In  other  words,  is  the  prom- 
ise of  the  endorser  of  a  note,  to  the  holder,  to  pay  him  the 
note,  a  thing  of  any  value  to  him  ?  Does  it  add  anything,  to 
the  promise  already  existing  in  the  note  itself?  There  cer- 
tainly are  cases  in  which,  such  a  promise  is  of  value,  and  of 
great  value  to  the  holder  of  the  note.  One  of  these  is  the  case 
in.  which,  the  endorser  has  been  discharged  for  want  of  no- 
tice of  the  dishonor  of  the  note.  In  that  case,  such  a  prom- 
i  se  of  the  endorser,  if  made  with  a  knowledge  of  his  discharge. 
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revives  his  liability.  {Byhson  Billsy223y  224.)  Another, is 
the  case  in  which,  the  endorser  has  been  discharged,  by  time 
given  to  the  maker.  In  that  case,  also,  such  a  promise  of  the 
endorser,  if  made  with  a  knowledge  of  his  discharge,  will  re- 
vive his  liability.  liyles  on  Billsy  187.  Suppose,  then,  that 
Stallings  had  given  Harden  indulgence,  by  some  contract, 
unquestionably,  binding,  and,  that,  thereby,  Johnson,  the 
endorser,  had  become  completely  discharged,  and  yet  that 
Johnson  had,  afterwards,  with  a  knowledge  of  his  dischai^e, 
promised  Stallings,  to  pay  the  note.  This  promise  would 
have  restored  his  liability  as  endorser.  Suppose  further,  in 
this  case,  that  Stallings,  in  consideration  of  this  promise  by 
Johnson,  had,  on  his  part,  promised  Johnson  something;  as, 
to  give  him  time  on  the  note,  would  not  that  be  a  promise 
founded  on  a  valuable  consideration?  Surely  it  would. 
These  two,  then,  are  cases  in  which,  such  a  promise  would 
be  of  great  value.  Another  case  is  that  in  which,  the  statute 
of  limitations  is  running  against  the  contract.  In  that  case 
the  promise  takes  the  contract  out  of  the  statute,  and  relieves 
it  from  all  impression  which,  the  statute  may  have  made  up* 
on  it.  And,  if  the  promise  be,  to  pay  at  a  future  day,  the 
statute  will  not  recommence  running,  until  that  day  comes. 

To  this  last  class  of  cases,  belong  the  case  in  hand.  For 
in  it,  the  promise  by  Harden,  was  made  at  or  about  the  time 
when  the  note  fell  due,  and  was  a  promise  to  pay  the  note, 
at  the  end  of  twelve  months,  from  the  promise.  Such  a 
promise  relieved  the  note,  for  a  considerable  time,  from  the 
operation  of  the  statute  of  limitations.  That  was  a  thing  of 
some  value,  to  Stallings. 

In  the   utmost  strictness,  then,  the  promise  was  of  som' 
value  to   Stallings,  and  that  being  so,  the  promise  was,  ac 
cording  to  the  general  principle  aforesaid,  a  snflicient  consi 
eration  to  support  the  counter  promise  of  Stallings.     If; 
then  the  contract  to  give  lime,  was  a  bindintr  contract,  unl 
there  is  something  in  the  case,  to  take  it  out  of  that  geuf 
principle. 
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So  mucli  for  the  argument  from  the  general  principle, 
that  if  the  consideration  is  of  any  value,  it  is  sufficient  to  sup- 
port the  contract ;  the  result  is,  the  same,  1  think,  if  we  ar- 
gue from  decided  cases. 

In  "  Samuell  vs.  Ilowarfh,  (3  Mer.  272,")  "  A.  guarantied 
the  payment  of  any  goods,  to  be  supplied  by  B.  to  C,"  "  C. 
having  accepted  bills  for  the  amount  of  the  goods  delivered, 
B.  permitted  him,  to  renew  them  when  payable,  without  any 
communication  to  A.  on  the  subject  of  such  renewal."  "It 
was  held,  by  Lord  Eldon,"  "  that  A.  was  discharged  from  his 
guaranty,  by  virtue  of  the  rule,  that  a  creditor  giving  further 
time  to  the  principal  debtor,  without  the  consent  of  the  sure- 
ty, releases  the  surety."  2  White  4'  Tudor^s^  Eq.  Cas.y  358. 
This  is,  saying,  that  if  the  creditor  takes  a  new  l;ill  from  the 
principal  debtor,  the  act  binds  him,  and,  he  discharges  the 
surety.  But  what  is  a  new  bill  ?  It  is  pro  hac  vice,  only  a 
promise  in  writing,  to  pay  the  old  debt  at  a  new  day ;  and^ 
there  can  be  no  more  consideration  to  the  creditor,  to  induce 
him  to  take  such  a  promise  in  writing  than  there  is  to  induce 
him  to  take  such  a  promise  not  in  writing.  Therefore,  if  it  be 
true,  that  there  is  a  sufficient  consideration  to  him  for  taking 
the  promise  in  writing,  it  must  be  equally  true,  that  there,  is 
a  sufficient  consideration  to  him  for  taking  the  promise  not 
in  writing. 

Gould  vs.  Robson,  (8  East,  575.)  was  stronger.  There, 
not  even  the  old  bill  was  given  up.  See,  also,  the  cases  re- 
ferred to  by  theXourt,  in  English  vs.  Darly,  2  Bos.  fy  PuL 
61. 

So  much  for  what,  decided  cases  teach. 

Thus  then,  it  seems,  that  whether  we  go  by  these  decided 
cases,  or,  by  the  general  principle,  that  the  consideration,  if 
of  any  value  at  all,  is   sufficient  to  support  the  contract,  we 
must  conclude,  that  this  agreement  for  indulgence  to  Harden 
was  binding. 

What  is  there  to  interfere  with  a  conclusion  thus,  drawn 
from  both  principle  and  authority?     Is  there  any  decision. 
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ressly   and  consciously^  saying,  that  such  a   promise  as 
s  of  Ilardon's,  is  a  thing  of  no  value,  and  therefore,  that  it 
ji  thing,  which  does  not  suffice  to  be  the  consideration  of  a 
unter  j)romise?     1  know  of  none.     We  may  I  know',  fre- 
.lenlly,  find,  dicta,  and  less  frequently,  decisions,  to  the  ef- 
3Ct,  that  a   contract   for  time,  between   the  holder  and  the 
principal,  must,  to  discharge  the  surety,  be  on   a  sufficient 
consideration.   But  I  can  find  no  casein  which,  it  was  decid- 
ed, that  a  promise  by  the  debtor,  to  pay  at  a  future  day,  was 
of  no  value  to  the  creditor,  and  therefore^  that  it  was  a  thing 
not  sulFicient  to  suppDrt  a  piomise  of  indulgence  made  by 
the  creditor.     There  may  be  cases  in  which  it  was  silently  £»- 
sumed,  apparently  without  thought  or  examination,  that  such 
a  promise  by  the  debtor,  was  not  sufficient,  as  a  considera- 
tion, for  a  promise   by  the   creditor,    to  give   time,  but  if 
there  are,  they  cannot  have  a  great  deal  of  weight  as  author- 
ity. 

The  argument  against  the  conclusion, aforesaid  was  confined, 
exclusively,  to  the  eflect  which  the  other  branch  of  the  prom- 
ise, had  on  the  agreement;  viz,  the  branch  of  the  promise  by 
which.  Harden  agreed  to  pay  Stallings  §80  over  and  above  the 
amount  of  the  note,  for  the  indulgence.  That  argument  as- 
sumed, that  Harden's  engagement  to  pay  this  sum,  was  the 
sole  consideration  to  Stallings,  for  his  promise  of  indulgence, 
and,  having  assumed  this,  the  argument  insisted,  that  as  the 
engagement  to  pay  this  sum  was  usurious;  it  was  void  and 
the  promise  of  indulgence  founded  on  it,  had  also  to  be  void. 
This  was  the  sole  argument.  There  were  read,  in  support  of 
it, some  American  cases;  (2  fr/iife^^  Tudor,  Eg.  Cas,  381,) 
but  in  all  of  those  cases  that  are  analogous  to  the  present,  it 
will  be  found,  I  think,  that  they  make  this  same  assumption; 
viz,  that  the  debtor's  engagement  to  pay  usury,  is  the  sok 
consideration  to  the  creditor,  for  his  promise  of  indulgence* 
The  argument  then,  and  the  decisions,  are,  it  is  manifest,.not 
a  full  answer  to  the  ([uostion  involved,  which  is,  whether  a 
creditor's  promise  to  indulge,  founded  on  the  debtor's  promise 
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to  do  two  things,  at  a  fiUiiTe  day;  one,  to  pay  the  debt;  the 
other,  to  pay  usury  on  the  debt,  is  binding  ?  This  argument 
and  these  decisions,  leave  out  of  view,  one  of  the  elennents 
in  the  question;  viz.  the  promise  to  pay  the  debt.  Hence, 
they  are,  in  strictness,  to  be  considered  as  not  meeting  the 
question. 

The  only  English  case  at  all  like  the  present,  which  was 
cited,  was  that  of  Philpot  vs.  Breant^  (  4  Binz.  717.)  There, 
the  promise  on  which,  the  engagement  to  indulge,  was 
founded,  was  a  promise  made  by  the  person  who  was  exe- 
cutrix of  the  acceptor,  and  was  a  promise  to  pay  the  debt, 
**  out  of  her  private  income."  Such  a  promise  was,  every 
way,  valueless  to  the  creditor.  It  was  a  promise  made  her,  not 
as  executrix,  but  in  her  private  capacity.  Hence  it  could  be 
of  no  value,  by  way  of  reviving  the  debt,  or  taking  it  out  of 
the  statute  of  limitations.  It  was  a  promise  to  pay  a  debt  of 
the  estate,  out  of  her  private  income.  And  such  a  promise 
is  worthless,  by  being  within  the  statute  of  frauds.  Besides, 
the  question,  whether  the  promise  might  not  be  good,  to  take 
the  debt  out  of  the  operation  of  the  statute  of  limitations,  was 
not  made. 

But  although  it  may  be  true,  that  the  engagement  of  Har- 
den to  pay  usury  to  Stallings,  was  not  the  entire  consideration 
for  the  latter's  promiseof  indulgence,  may  it  not  be  also  true, 
that  the  effect  of  that  engagement,  was  such,  as  to  destroy  the 
value  of  the  other  part  of  the  consideration,  the  part  consist- 
ing of  Harden's  engagement  to  pay  the  old  note  ? 

Is  it  not  true,  that  if,  even  apart  of  the  consideration  of  a 
contract,  be  illegal,  the  contract  is  void  ? 

We  find  it  freqtiontiy  said,  by  Juflges  and  law  writers, 
that  if  a  partol'  the  consideration  of  a  contract,  be  illegal  the 
contract  is  void  ;  and  the  reason  given,  is,  that  every  part  of  a 
consideration,  is  to  be  presumed,  to  have  had  some  effect,  in 
inducing  the  party  recipient  of  the  consideration,  to  enter  in- 
to the  contract.  (1  Smith's  Lead.  Cases,  2.S4,  2S5.)  Now 
this  reason  applied,  equally,  to  cases  in  which  a  part  of  the 
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consideration /(^///^  for  any  other  cause,  than  illegality;  and 
yet,  we  find,  that  it  is  not  sufficient  to  induce  Courtii  to  hold 
the  contract,  void,  in  those  cases.  The  most  that  a  partial  fail- 
ure of  consideration  in  the  cases,  can  do,  is,  to  put  it  in  the 
power  of  the  party  to  be  benefitted  by  the  consideration,  to 
repudiate  the  contract  or  not,  as  he  pleases.  And  this,  I 
strongly  incline  to  think,  is  as  much  as  a  partial  failure  of 
the  consideration  ought  to  do,  in  cases  in  which,  that  failure 
is  owing  to  illegality  in  a  part  of  the  consideration.  If  the 
party  to  be  benefited  by  the  consideration,  is  willing  to 
abide  by  the  contract,' although  a  part  of  the  consideration 
fails  for  illegaUty  or  any  other  cause,  it  is  evidence,  that  this 
part  was  no  inducement  to  him,  to  enter  into  the  contract- 
that  the  good  part  was  the  sole  inducement  to  him  to  enter 
into  the  contract ;  and  the  case  becomes  the  same  that  it 
would  have  been,  if  the  illegal  part  of  the  consideration  had 
never  been  put  into  the  contract.  If  this  party,  to  the  con- 
tract, then,  is  willing  to  abide  by  it  why  should  we  not  uphold 
the  contract  ?  I  can  see  no  reason  why  we  should  not 
Certainly  upholding  the  contract  will  not  be  anything  of 
which,  the  other  party  can  complain. 

I  incline,  to  think,  then,  that  the  rule  is  general  that 
where  there  is  a  partial  failure  of  the  consideration,  the 
contract  is  nevertheless  valid,  if  the  party  to  receive  the  con- 
sideration, is  still  willing  to  hold  on  to  the  contract ;  and 
that  the  case  in  which,  the  partial  failure,  of  the  considera- 
tion is  owing  to  illegality  in  a  part  of  the  consideration,  is  no 
exception  to  the  rule. 

On  this  subject,  there,  is,  as  it  seems  to  me,  much 
conflict,  apparent  or  real  in  the  English  cases.  Some  of 
them,  seem  to  say,  that,  if  there  is  illegality  in  a  part  of  the 
consideration,  the  contract  is  void  ;  others  of  them  seem  to  say 
the  opposite.  Of  the  former  class  are  Featherstone  vs.  Iluich- 
tnsofiy  (Cro.  Eliz,  199,^  and  the  cases  which  follow  it.  Al- 
though, really,  the  part  of  the  consideration  that  was  illegal 
in  that  case,  might  be  taken  as  the  whole  consideration,  the 
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Other  part  being  merely  nominal — the  payment  of  two  shil- 
lings. Of  the  latter  class,  are  Colston  and  Carrey  Crupps  and 
Gelding,  {\  Vin.  jfbr,,  332 ;)  Gaskill  vs.  King,  {ll  East 
168;)  Weggvs.  Shut tleworth,  {13  East,  87;)  How  vs.  Syrge, 
(15  East,  440,)  and  other  cases.  And  some  general  princi- 
ple, like  that  aforesaid,  is  needed,  to  show  us  which  of  these 
cases,  to  reject,  if,  indeed,  we  cannot,  by  that  principle,  re- 
concile all  of  them  so  that  we  shall  be  relieved  from  having 
to  reject  any. 

Assuming  it  as  true,  that  the  rule  aforesaid  is  a  general  one. 
extending  to  the  case  of  a  partial  failure  of  consideration  for 
illegality,  the  question  is,  whether  Stallings  has  elected  to  re- 
pudiate the  contract  on  the  ground,  that  a  part  of  the  con- 
sideration on  which  he  acted,  was  illegal  ?  And  we  do  not 
find  that  he  has.  He  still  holds  on  to  the  note  given  for  the 
g80,  of  usury.  He  has  made  no  offer  to  return  it — given  no 
notice  to  Harden,  or  to  any  one,  that  he  considers  the  contract 
at  an  end.  On  the  contrary,  the  evidence  is,  that  Harden 
still  expects  to  pay  that  note.  He  says  he  will  pay  it  if  he 
ever  gets  able  to  do  so.  And  doubtless  Stallings  is  cherishing 
the  hope  and  expectation  that  it  will  be  paid,  at  some  day. 

We  are  not  prepared  to  say,  then,  that  the  illegality  of  a 
part  of  the  consideration  is,  of  itself,  sufficient  in  any  case^  to 
render  the  contract  void.  But  if  so  sufficient  in  some  cases, 
it  cannot  be,  that  this  is  one  of  the  cases ;  because,  we  have 
a  statute  which  make  contracts  involving  usury,  void,  only 
for  the  usury,  but  good  for  the  rest — good  for  the  principal. 
Cobby  393.  By  this  statute,  then,  so  much  only  of  the  con- 
tract for  indulgence,  as  involved  usury,  was  void ;  the  rest 
was  good. 

Then  the  usurious  part  of  the  consideration,  did  not  vi- 
tiate the  other  part  of  it,  and  that  part  was  of  itself,  of  some  value 
as  we  have  seen.  It  would  follows  then,  that,  if  a  considera- 
tion was  all  that  was  needed,  to  make  the  promise  of  indul- 
gence binding,  a  consideration  existed. 

But  was  a  consideration  needed  ?    The  later  cases  say  so ; 
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the  earlier  do  not ;  and  these  were  nearer  to  the  time  of  our 
adoption  of  the  law  of  England.  In  Anderson  vs,  George, 
(1757,)  there  was  no  consideration  for  the  indulgence  giveo^ 
and  Lord  Mansfield  said,  ''here  is  an  actual  credit  given  for 
eight  days,  and  the  loss  must  fall  on  the  plaintiff"  {Noteg. 
to  Chittt/ on  Bills,  441.)  In  Tindal  vs.  Brown,{\  T.  R, 
167.)  Buller  J.  said;  "as  to  giving  time,  the  holder  does  it 
at  his  peril;  and  that  circumstance  alone,  would  be  sufficient 
to  decide  this  case.  For  in  no  case  has  it  been  determined, 
that  the  endorser  is  liable  after  the  holder  of  the  note  has 
given  time  to  the  maker." 

We  are  not  prepared  to  say,  whether  there  may  not  be  ca- 
ses in  which  consideration  will  be  necessary,  according  to  the 
teaching  of  the  later  decisions  ;  but  we  do  think,  that  there 
may  be  cases  in  which,  the  want  of  a  consideration  will  not 
prevent  the  agreement  from  so  operating  as  to  discha^e  the 
surety.     For  example,  suppose  when  the  note  falls  due,  the 
holder  goes  to   the  maker,  who  has  the   money  with  which 
to  pay  it,  and,  instead  of  requiring  him  to  pay  it,  agnees  with 
him,  on  the  promise  of  usury,  to  postpone  the  day  of  pay- 
ment ;  and,  that  afterwards,  the  maker  gambles  in  cotton  and 
loses  this  money  and  all  else  of  his  property,  would  not  this 
agreement,  even  admitting  it  to  be  one  destitute  of  a  sufficient 
consideration,  be  a  thing  to   discharge  the  endorser?    We 
think  it  would.     And  why?     Because,  such  an  agreement 
by  the  holder,  would  be  a  violation  of  his  duty  to  the  endor- 
ser, and  would  operate  to  the  endorser's  prejudice,  to  the  full 
amount  of  the  note.    What   is  the  holder's  duty  ?     By  the 
old  law,  (the  common  law,)  his  duty  is,  to  demand  payment 
of  the  note,  from  the  maker,  at  its  maturity  ;  and, in  case  of 
his  luilure  to  pay  it,  to  give  notice  of  the  failure,  to  the  endor- 
ser.    Much  more,  must  it  be  his  duty,  to  abstain,  at  the  ma- 
turity of  the  note,  from  any  positive  bargain  with  the  maker 
thon  ahlo  to  pay  it,  not  to  require  its  payment  but  to   wait 
with  him,  to  a  future  day  for  its  payment.     So  much  of  this 
old  law,  as  requires  the  holder  to  make  demand  of  payment. 
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and,  to  give  notice  of  nonpayment,  was  repealed  by  the  Act 
of  1826,  {Pr.  462.)  But  no  more  of  it,  than  this,  was  repeal- 
ed. Therefore,  the  part  which  requires  the  holder  to  abstain 
from  making  a  positive  bargain,  at  the  maturity  of  the  note, 
not  to  require  payment  of  it,  still  remains  in  force.  Conse- 
quently, it  is  still  the  duty  of  the  holder  not  to  make  any  such 
bargain.  The  matter  may  be  stated  another  way.  The 
undertaking  of  the  endorser,  is,  to  pay  the  note  when  due, 
provided,  the  maker  does  not  pay  it,  and,  provided,  the  hol- 
der does  nothing  to  relieve  the  makerfrom  his  duty  so  to  pay 
it  This,  and,  no  more  than  this,  is  the  undertaking,  ever 
since  the  Act  of  1826.  This  being  the  endorser's  undertak- 
ing, it  follows,  that  there  is  no  breach  of  his  undertaking,  in 
the  case  in  which,  the  holder  does  any  thing  at  the  maturity 
of  the  note,  to  relieve  the  maker  from  his  duty  to  pay  it. 

It  is  manifest,  that  such  a  bargain  for  time,  would  be  to 
the  prejudice  of  the  endorser,  if  he  were  still  held  bound,  and 
to  the  full  extent  of  the  debt — for,  but  for  the  bargain,  the 
note  would  have  beeen  paid,  by  the  maker,  and  that  would 
have  prevented  the  endorser  from  having  to  pay  it. 

This  then  is  a  case  in  which,  we  think,  that  the  bargain 
for  time,  would  discharge  the  endorser,  even  although,  it 
might  be  true,  that  the  consideration  for  the  bargain,  would 
not  be  sufficient. 

And  the  case  in  hand,  seems  to  be  this  very  case.  For  ac- 
cording to  the  evidence,  Stallings  the  holder,  went  to  John- 
son, the  maker,  **  about  the  time,"  at  which  the  note  fell  due, 
**and  after  conversing  about  the  note,"  "  entered  into  an 
agreement,"  with  Harden,  that,  if  he,  Harden  would  "pay 
him,  Stallings,  8  per  cent,  over  and  above  the  lawful  interest 
he,  (Stallings,)  would  not  bring  suit  on  said  note,  until  the 
expiration  of  twelve  months."  Harden  was  solvent,  "  and 
would  have  paid  the  note,"  "  when  it  fell  due,  if  he  had  been 
pressed  for  payment."  *•  Most  of  the  cotton  the  losses  on 
which,  caused  the  failure  of  Harden, "  was  purchased"  "  af- 
ter the  contract  for  time,"  had  been  made.     Such,  the  evi- 
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dence  shows  to  have  been,  the  present  case.  We  therefore, 
think  that  the  agreement  discharged  the  endorser,  even  if  the 
agreement  is  to  be  taken  as  one  founded  on  a  consideration 
which  was  insufficient 

Upon  the  whole  then,  we  think,  that  the  charge  of  the 
Court  was  right,  which  was  as  before  stated,  "that  if  Stal- 
lings  entered  into  an  agreement  to  wait  with  Harden,  twelve 
months,  and  did  wait,  and  Harden,  in  the  mean  time,  be- 
came insolvent,  and  by  reason  of  the  delay,  the  endorser  was 
injured,  then,  he  was  released."  This  charge,  the  eviden 
considered,  we  think  was  right. 

Judgment  affirmed. 


William  Garrett,  trustee,  plaintiff  in  error,  vs.  Lawbexce 

Brock,  defendant  in  error. 

Negroes  were  conveyed  to  a  trustee,  his  heirs,  executors,  and  administntorit 
forever;  intrust;  first,  for  husband  and  wife,  for  their  joint  lives;  secondly, 
for  the  survivor,  for  his  or  her  life ;  thirdly,  for  the  children  ;  with  a  pover  to 
the  husband,  at  his  death,  to  distribute  the  property  among  the  children,  and  to 
end  the  trust,  and  in  case  of  his  failure  to  do  this,  with  a  direction  to  the 
children  to  divide  it  among  themselves ;  and,  with  a  final  declaration,  thit 
the  trust  should  cease,  when  the  youngest  child  arrived  at  lawful  age, 
provided  the  husband  should  be  then  dead.  The  husband  was  not  then  dead. 
He  died  afterwards ;  and  afler  his  death,  the  wife  died.  Before  her  death  (be 
trustee  commenced  an  action  of  trover  for  some  of  the  negroes.  It  did  not 
appear  that  she  had  a  legal  representative. 

Ileldf  That  the  trustee  was  entitled  to  recover,  at  least  what  was  her  intereit 
in  the  negroes. 

Trover  for  negroes,  in  Floyd  Superior  Court    Tried  be- 
fore Judge  Hammond,  August  Term,  1858. 
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This  was  an  action  of  trover,  brought  by  William  Garrett, 
as  trustee  of  Mrs.  Ariana  Washington,  against  Lawrence 
Brock,*for  certain  slaves. 

At  the  trial,  plaintitf  olFered  in  evidence,  in  support  of  his 
title,  the  following  trust  deed  : 

Exhibit  Jl, 

This  indenture,  made  this  first  day  of  December,  in  the  year 
of  our  Lord,  eighteen  hundred  and  sixteen,  between  Warner 
Washington  and  Ariana  Washington,  his  wife,  of  the  State 
of  Virginia,  and  King  George  county,  of  the  one  part,  and 
Needham   L.  Washington   of  the  same  place,  of  the  other 
part,  witnesselh,   that  he  the  said  Warner,  for  and  in  con- 
sideration of  the  sum  of  six  shillings  current  money  of  the 
State  aforesaid,  to  him  in  hand  paid,  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  here 
acknowledged,  and  also  for  and  in  consideration  of  the  cove- 
nants hereinafter  contained,and  on  the  part  of  the  said  Need- 
ham,  to  be  done  and  performed,  hath  granted,  bargained  and 
delivered,  and  by  these  presents,  doth  grant,  bargain,  sell 
and  deliver  unto  the  said  Needham  L.  Washington,  the  fol- 
lowing slaves,  viz:  Peyton,  Beverly,  Phil,  John,  Sylvia,  Bob, 
Nicholas,  Sally,  Nelly,  Matilda,  Nelson,  Letty,  and  with  the 
future  increase  of  the  said  Sylvia,  Sally,  Nelly,  Matilda,  Let- 
ty and  Emily ;  also,  his  stock  of  horses,  cattle,  sheep,  and 
hogs ;  also  all  his  household  and  kitchen  furniture,  planta- 
tion utensils,  &c.  of  every  kind  whatever;  also,  all  the  fund 
and  amount  of  money  that  shall  or  may  accrue  from  his, 
the  said  Warner's  sale  of  land,  and  improvements,  lying  in 
King  George  county,  lately  made  to  Giles  Fitzhugh,  of  West- 
moreland county ;  provided  always,  and  in  every  case,  that 
all  his  the  said  Warner^s  just  debts,  which  now  are,  and  at  this 
time  due  and  payable  to  his  several  creditors, and  all  his  the 
said  Warner^s  debts,  that  may  have  been  heretofore  contrac- 
ted for  at  any  time  prior  to  this  date,  which  may  now  be  due 
VOL.  XXVI f. — 37. 
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and  payable,  and  that  may  hereafter  become  due  by  any  bar- 
gain, agreement,  covenant,  contract  or  arrangement,  whatso* 
ever  heretofore  made  and  entered  into  by  him  the  said  Warner, 
shall  be  first  paid  off,  and  duly  satisfied  out  of  the  aforesaid 
fund  oramount  of  money,  &c.,  arising  from  the  aforesaid  sale 
of  land,  and  the  remainder  of  the  aforesaid  fund  and  amount 
of  money  to  be  vested  in  other  lands  and  improvements,  or  such 
other  property  as  shall  hereafter  seem  most  desirable  and  suita- 
ble to  him,  the  said  Warner,  or  in  case  of  his  death,  that  shall 
seem  most  desirable  and  suitable  to  him,  the  said  Needham 
L.  Washington,  for  the  benefit  and  accommodation  of  his, 
the  Warner's  family;  and  the  said  Warner  and  Ariana,  for 
and  in  consideration  of  the  premises  hereinbefore  mention- 
ed and  expressed,  do  also  jointly  convey  and  make  over  all 
the  right  and  title  of  them,  the  said  Warner  and  Ariana,  of, 
in  and  to  all  the  property  or  properties,  estate  or  estates  what- 
soever, which  they,  the  said  Warner  and  Ariana  now  are,  or 
may  hereafter  be  entitled,  either  by  inheritance  in  right  of 
her,  the  said  Ariana,  or  otherwise,   to  have  and  to  hold  the 
aforesaid  negroes  and  other  property  herein  conveyed  by  the 
said  Warner,  as  well  as  all  the  right  and  title  of,  in  and  to, 
all  other  property,   properties,  estate  or  estates,  which  they, 
the  said  Warner  and  Ariana,  now  are,  or  hereafter  may  be 
entitled  to,  either  by  inheritance  in  right  of  her,  the  said  Ari- 
ana, or  otherwise ;  and  also  herein  jointly  conveyed  by  the 
said  Warner  and  Ariana,  unto  the  said  Needham  L,  Wash- 
ington, his  heirs,    executors    and    administrators,    forever, 
upon  trust  nevertheless,  and  on  the  following  conditions,  vix 
That  he,  the  said  Needham,  his  heirs,  executors  and  admiuis- 
trators,shall  and  will  stand  possessed  of  the  said  property,  gran- 
ted, bargained  and  sold,  as  well  as  of  the  land  and  improve- 
ments, or  such  other  property  before  mentioned,  as  when  ac- 
tually purchased,  or  may  be  intended  to  be  purchased  here- 
after, by  the  said  Warner,  or  in  case  of  his  death,  by  his  trus- 
tee, to  the  uses  and  purposes  hereinafter  expressed,  and  no 
other.     First ;    To  the  use  of  the  said  Warner  and  the  said 
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Ariana,    his    wife,  during  their  joint   lives,  to    pay   over 
to  them  the  profits  thereof.     Secondly :   To  the  use  of  the 
longest  liver  for  his  or  her  life.     Thirdly :  To  the  use  of  Fran- 
cis Whiting  Washington,  John  Stiih  Washington,  and  Har- 
riet Ann  Washington,  children  of  the  said  Warner  and  Ari- 
ana,  and  every  child  or  children  that  the  said  Wsirner  and 
Ariana  may  hereafter  have  of  their  bodies,  in  either  case,  to 
pay  over  to  them  the  profits  of  the  aforesaid  estate.    Fourth- 
ly :  The  said  Warner  shall  have  the  right  and  the  power  at 
bis  death,  to  appoint  and  direct  by  will,  deed,  or  otherwise, 
in  what  manner  the  aforesaid  property  and  estates,  as  well 
as  the  right  to  the  unreceived  part  of  the  expectation,  by  his 
wife  Ariana  at  the  death  of  her  mother,  provided  it  be  not 
gotten  before  the  said  Warner's  death,  and  every  other  right 
and  inheritance  whatever,  to  which  the  sp.id  Warner  and  the 
said  Ariana,  or  either  of  them,  may  now  or  hereafter  be  en- 
titled, shall  be  disposed  of,  an3  distributed  amongst  his  afore- 
said several  children,  by  his  said  wife  Ariana,  and  no  oth- 
ers; and  also  at  the  same  time  to  order  and  direct  when  this 
trust  shall   finally  cease   and  expire.     And  lastly:  Incase 
the  said  Warner  shall  fail  or  neglect,  from  any  cause  what- 
ever, to  appoint  or  direct  as  aforesaid,  by  will,  deed,  or  oth- 
erwise, in  what  manner  the  aforesaid  property  and  estate, 
as  well  as  the  unreceived  part  of  the  expectation  by  his  wife 
Ariana,  at  her  mother's  death  aforesaid,  together  with  any  oth- 
er right  or  rights,  title  or  titles,  to  which  he  the  said  Warner, 
and  the  said  Ariana,  or  either  of  them  may  be  entitled,  either 
by  inheritance  or  otherwise,  shall  be  disposed  of  and  distribu- 
ted amongst  his  aforesaid  several  children,  that  in  that  event 
it  be  understood  hereby,  that  his,  the  aforesaid  several  chil- 
dren, shall  divide  the  same  as  they  will  be  thereto  entitled 
by  virtue  of  the  statutes  for  distribution  of  estates  of  intes- 
tates, and  that  this  trust  shall  finally  cease  and  expire,  when 
the  youngest  of  the  aforesaid  children  arrive  at  lawful  age: 
Provided,  he,  the  said  Warner,  shall  die  before  that  time,  and 
the  said  Needham,  for  himself,  his  heirs,  executors,  and  ad- 
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ministralors,  doth  covenant  with  the  said  Warner  and  Aria- 
na,  their  heirs,  executors  and  administrators,  that  he,  the  said 
Needham,  his  heirs,  executors  and  administrators,  shall  and 
will  stand  possessed  of  the  aforesaid  property,  right,  &:c.,  to 
the  uses  "and  purposes  aforesaid,  and  no  other,  and  that  he 
will  well  and  truly,  so  far  as  he  may  be  able,  execute  the  trust, 
as  before  expressed,  pursuant  to  the  intention  and  meanhig 
of  this  indenture,  and  the  said  Warner  and  Ariana,  for  them* 
selves,  their  heirs,  executors,  and  administrators,  warrant  and 
defend  the  aforesaid  property  and  right  to  the  said  Needham, 
his  heirs,  executors,  administrators,  against  the  claim  or 
claims  of  them,  the  said  Warner  and  Ariana,  their  executors 
and  administrators,  and  every  other  person  whatsoever,  for- 
ever. 

In  testimony  whereof,  the  parties  to  these  presents,  have 
hereunto  interchangeably  affixed  their  hand  and  seals,  this 
day  and  year  first  above  written. 

WARNER  WASHINGTON,  fL.  &) 

ARIANA  WASHINGTON,  /^JL  &) 

NEEDHAM  L.  WASHINGTON,  (L.  SJ 

Signed,  sealed,  delivered  and  acknowledged  in  the  presence 
of 

John  H.  Micon, 
Giles  Fitzhugh. 

After  the  introduction  and  reading  of  this  deed,  defendant's 
counsel,  plaintiff  agreeing  that  the  motion  should  then  be 
made,  moved  to  dismiss  the  action,  on  the  ground,  that  the 
trust  had  ceased  and  determined  according  to  the  terms  and 
provisions  of  said  deed,  and  that  no  right  of  action  existed 
or  remained  in  plaintiff. 

It  was  admitted  by  the  plaintiff,  that  Warner  Washington 
died  in  July,  1849 ;  that  Ariana  Washington  died  io  1857, 
since  the  commencement  of  this  sui(^  and  that  all  the  chil- 
dren of  said  Warner  and  Ariana,  for  whose  use  the  proper- 
ly in  the  trust  deed  ^as  held,  under  the  third  provision  or 
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trust  thereof,  were  of  age  before  the  death  of  (he  said  War- 
ner Washington.  And  that  William  Garrett  was  substituted 
as  trustee  in  the  place  of  Needhani  L.  Washington,  by  a 
Court  of  Equity  of  competent  jurisdiction,  before  the  com- 
mencement of  this  suit. 

After  argument,  the  Court  sustained  the  motion  and  dis- 
missed the  action,  and  counsel  for  plaiutilf  excepts* 

Underwood  ;  and  Prixtup,  for  plaintiff  in  error. 
Akin;  and  Shrofshire,  contra. 

By  the  Court, — Bennino  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  sustaining  the  motion  to 
dismiss  the  action  ? 

The  ground  on  which  the  motion  was  put  and  decided, 
was,  "  that  the  trust  had  ceased  and  determined,  according 
to  the  provisions  of  "  the  deed  of  trust." 

Was  this  ground  true? 

The  first  argument  employed  to  sliow  it  true,  was,  that  the 
trust  expired  at  the  death  of  Warner  Washington,  whicli 
happened  before  the  commencement  of  the  suit.  But  the 
first  use  in  the  deed  is  to  Warner,  and  his  wife  Ariana, "  for 
their  joint  lives  ;"  and  the  second,  is  to  "  the  longest  liver  for 
his  or  her  life;"  and  she  was  the  longest  liver.  Consequent- 
ly, the  use  or  trust,  must,  by  the  terms  of  the  deed,  have 
continued  beyond  his  life.  The  first  argument,  therefore,  is 
not  sufficient 

The  second  arcnment  was,  that  "if  the  trust  did  not  ter- 
minate  at  the  death  of  Warner  Washington,  it  expired  at  the 
death  of  Mrs.  Washington,  all  the  children  being"  ilien  "  of 
age,"  "  the  properly  abs()lnt(»ly  vested  in  them,  and  they  have 
the  right  to  sue  for  the  same." 

But  Mrs.  Washington  did  not  die  until  1857,  and  the  suit 
was  commenced  in  1849,     Consequently, granting  this  argu- 
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ment  to  be  good,  it  does  not  prove  that  the  action  was  not 
well  commenced,  and  well  prosecuted  for  eiglit  years.  In- 
deed, it  admits  the  contrary.  If  then,  that  be  so,  did  the  ac- 
tion abate  by  her  death?  Yes,  says  this  argument;  it  says 
that  the  property,  at  her  death,  vested  absoUitely  in  the  chil- 
dren. What  properly  ?  The  whole  property,  including 
what  had  been  her  interest  in  it,  before  her  death.  Is  it  true, 
tliat  by  her  death,  both  the  equitable  title  to  this  interest — 
a  title  that  was  in  her — and  the  legal  title  to  it — a  title  that 
was  in  the  trustee,  passed  into  the  children  ?  To  justify  us 
in  saying,  that  even  the  equitable  title  to  that  interest,  passed 
into  the  children,  we  should  have  to  assume  some  things 
which,  the  evidence  does  not  authori^.e  us  to  assume.  We 
should  have  to  assume  that  she  died  out  of  debt,  and  with- 
out a  will ;  for,  if  she  died  in  debt,  her  creditors  would  have 
the  first  claim  upon  her  estate;  and  if  she  had  a  will,  her 
legatees  would  take  what  the  creditors  left. 

We  are  not  authorized  then,  we  think,  to  say  that  even  the 
equitable  title  to  her  interest  in  the  property,  vested  at  her 
death,  in  the  children. 

Did  not  that  title  vest  in  her  legal  representative.  It  is 
sufficient  to  say,  that,  for  aught  that  appears,  she  had  nolegal 
representative.  It  does  not  appear,  that  she  had  a  legal  repre- 
sentative. 

And  even  if  it  were,  that  she  had  a  legal  representative,  and 
consequently  that  the  equitable  title  to  this  interest,  was  in 
him,  we  should  nevertheless  be  inclined  to  think,  that  the 
legal  title  to  it,  would  still  remain  in  the  trustee — that,  in 
other  words,  the  trust  would  not  be  executed  in  such  legal 
representative — but  that  a  conveyance  or  transfer  of  that  title, 
by  the  trustee  to  him,  would  still  be  necessary,  in  order  to 
clothe  him  with  the  entire  title.  The  reasons  for  this  incli- 
nation will  be  indicated  in  the  close  of  this  opinion. 

This  argument  then,  is  we  think,  insulficient. 

The  third  argument  was  this;  '-When  the  youngest  child 
arrived  at  full  age,  Warner  Wasliiugton  being  dead,  the  chil- 
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dren  were  to  divide  the  property  between  themselves,  and 
the  power  and  duties  of  the  trustee  ceased  at  the  death  of 
Washington,  he  having  nothing  further  to  do." 

But  it  turned  out,  that  Warner  Washington  was  not  dead, 
when  the  youngest  child  arrived  at  full  age.  The  part  of  the 
deed  relating  to  that  division,  therefore,  failed.  The  division 
was  to  take  place,  at  that  time;  '* provided  he,  the  said  War- 
ner Washington"  should  '*  die  before  that  time."  He  died 
after  that  time. 

The  fourth  argument  was  in  these  word : 

"  The  property  being  in  the  children,  Garrett  cannot  re- 
cover it  for  he  is  no  longer  their  trustee.  Mrs.  Washington 
being  dead,  he  is  no  longer  her  trustee,  and  if  there  is  any 
thing  due  her  individually — damages  for  hire — it  goes  to 
her  representative,  and  the  trustee  cannot  demand  it,  for  if 
he  recovers  any  thing,  it  can  only  be  as  trustee,  for  a  dead 
person." 

A  part  at  least  of  the  property,  is,  as  we  have  seen,  not  in 
the  children — the  part  that  Mrs.  Washington  was  entitled  to. 

We  are  not  prepared  to  admit,  that  the  mere  death  of  the 
cestui  que  trusty  destroys  the  trust,  and  divests  the  trustee  of 
the  legal  title.  We  think,  that,  whether  such  death  destroys 
the  trust  or  not,  must  depend  entirely  upon  the  terms  and 
conditions  of  the  trusL  And  among  the  terms  and  condi- 
tions of  this  trust,  there  is  none  that  says  the  trust  is  to  ex- 
pire, at  her  death.  And  if  there  were,  that  could  not  have 
the  effect,  to  divest  the  trustee  of  the  legal  title  to  the  inter- 
est in  the  property  which  belonged  to  her,  but  he  would  still 
hold  the  legal  title  to  that  interest,  in  trust  for  whoever  might 
become  her  administrator  or  executor.  So  that,  even  if  we 
concede,  that  the  trust  expired  with  her,  it  will  still  be  true, 
that  the  trustee  will  have  the  right  to  sue  for  the  interest 
which  she  had  in  the  property,  there  being  as  yet,  no  legal 
representative  of  her. 

The  conclusion,  then,  to  which  we  come,  is  that  none  of 
the  arguments  are  sullicient  to  establish  the  position,  that  the 
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trust  had  "  ceased  and  determined,"  in  every  part  of  the 
trust  property.  ^  o  other  argument  occurs  to  us,  which. 
would,  in  our  opinion,  be  sufficient  to  establish  that  posi- 
tion. 

The  result  therefore,  is  that  we  think,  that  the  trustee  was 
entitled  to  sue  for  and  recover,  at  least,  the  interest,  of  Mrs. 
Washington,  in  the  property.  Hence,  we  think,  that  the 
Court  erred  in  dismissing  the  action. 

Was  he  not  entitled  to  recover  the  entire  interest, — ^all  of 
the  negroes,  and  all  of  their  hire?  I  resume  this  questioD, 
to  indicate  as  I  promised  to  do,  the  mere  inclination  of  our 
opinion  on  it. 

Was  not  the  trust,  on  the  death  of  Mrs.  Washington,  exe- 
cuted in  the  children,  so  far  as  their  interest  in  the  propert7 
was  concerned  ?  Or  was  it  still  a  subsisting  trust,  and  the 
case  one  in  which,  it  was  necessary,  that  there  should  be  a 
transfer  of  the  legal  title  by  the  trustee,  to  them,  in  order  to 
put  that  title  in  them  ? 

It  must  be  remembered,  that  the  terms  of  the  conveyance 
to  the  trustee,  are  sufficient  to  carry  into  him,  the  whole  legal 
interest  They  are,  to  him,  **  his  heirs,  executors,  and  adniia- 
istrators,  forever."  It  must  be  remembered,  too,  that  the  con- 
veyance is  by  deed,  and  not  by  will.  And  lastly,  it  must  be 
remembered,  that  by  the  terms  of  the  conveyance,  the  trust 
was  to  subsist,  in  certain  events,  (which  I  may  say  have  hap- 
pened,) for  the  children,  after  the  death  of  both  parents. 
Under  these  circumstances,  did  the  trust  terminate  at  the 
death  of  Mrs.  Washington,  and  ihe  legal  title,  by  mere  oper- 
ation of  law,  pass  from  the  trustee  to  the  children,  rendering 
it  unnecessary,  that  there  should  be  a  conveyance  of  that 
title,  made  to  them  bv  him  i 

The  (question  is  not  without  difficulty;  but  wc  are  inclin- 
ed to  think,  that  the  authorities  are  in  the  nogaiii'c.  See 
Hill  on  trustees,  and  the  cases  cited  by  him^  beginning  at 
248,  Marg.  1 ;  Also,  Id.  255,  324,  325  ;  2  Coke  Litt.,  But. 
note  15. 
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In  Jordan  vs,  Thornton^  7  Ga,  520,  this  Court  seems  to  re- 
cognize the  necessity  of  some  transfer ^  by  the  trustee,  though 
they  held;  that  a  bare  delivery  of  the  property,  was  sufficient. 
The  property  was  personalty — negroes.  The  language  of 
the  Court  was,  "  Mo  conveyance  of  the  legal  estate  by  the 
trustee^  was  required  by  the  will ;  it  passed  by  operation  of 
law  upon  delivery." 

We  must,  with  our  views,  reverse  the  judgment  and  rein- 
state the  case. 

Judgment  reversed. 


Bennett  Lawrence,  administrator,  plaintiff  in   error,   vs. 
Allen  Philpot,  guardian,  defendant  in  error. 

[L]  The  ODiy  source,  in  j^ccncral,  from  which  an  administrator  with  the  will  an- 
oexed,  can  derive  tlie  power  to  sell  the  slaves  held  by  him,  as  administrator, 
is  the  will,  or,  an  order  of  the  Court  of  Ordinary. 

p.]  An  administrator  and  one  C.  referred  a  dispute  between  them  as  to  some 
negroes,  to  arbitrators,  wiio  awarded  the  negroes  to  the  administrator, 
and  a  sum  of  money  to  C,  to  be  paid  out  of  the  ncjrroes.  The  negroes 
were  worth  ten  times  the  sum  of  money.  The  admin iNtrator  proceeded  to 
take  steps  to  sell  the  negrroes:  the  next  of  kin  prayed  an  injunction  to  prc- 
Tent  the  sale. 

Btldi  That  the  injunction  was   properly  j,'i'anted. 

In  Equity,  from  Floyd  county.  Decision  on  motion  to 
dissolve  the  injunction,  by  Judge  Hammond,  at  chambers, 
23d  November,  18,58. 

This  bill  was  filed  by  Allen  Philpot,  as  the  guardian  of 
Sue  Ledbetter,  a  minor  child  of  John  Ledbetter,  deceased, 
agagist  Bennett  Lawrence,  administrator,  with  the  will  an- 
nexed,  of  said  deceased,   to  restrain   and  enjoin  the  sale  of 
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certain  negroes  belonging  to  the  estate  of  said  deceased,  and 
for  an  account,  &c. 

Tlie  bill  states,  that  John  Ledbetter,  late  of  the  county  of 
Floyd,  died  in  August,  1856,  leaving  a  will,  in  and  by  which 
he  appointed  Andrew  M.  Sloan  his  executor,  and  the 
guardian  of  his  infant  daughter,  the  said  Sue,  and  of  the 
child  of  which  his  wife  was  enciente ;  that  he  further  willed 
and  bequeathed  to  his  wife  two  hundred  dollars,  together 
with  all  the  household  and  kitchen  furniture,  and  all  the 
rest  and  residue  of  his  estate,  of  which  he  might  die  posses- 
sed, or  have  in  expectancy^  he  gave  to  his  said  child  or  chil- 
dren ;  that  Sloan  refused  to  qualify  as  executor,  and  defen- 
dant was  appointed  administrator,  with  the  will  annexed, 
and  complainant,  guardian  of  said  infant;  that  shortly  af- 
ter the  death  of  testator,  his  wife  was  delivered  of  a  child, 
and  soon  thereafter,  both  mother  and  child  died,  leaving 
.^aid  Sue  as  sole  legatee  and  owner  of  all  the  estate  of  tes- 
tator; that  said  testator  was  possessed  of  a  considerable 
estate  real  and  personal,  and  had  in  expectancy  seven 
negroes  of  the  value  of  seven  thousand  dollars,  all  of  which 
lias  come  into  the  possession  of  said  Lawrence,  admin- 
istrator with  the  will  annexed,  as  aforesaid;  that  said 
administrator  has  sold  all  the  property,  owned  by,  and 
in  the  possession  of  deceased,  at  the  time  of  his  death, 
and  that  he  has  cash  in  hand  more  than  sufficient  to 
pay  all  the  debts;  that  he  is  now  proceeding  to  sell  the  same 
negroes  which  have  come  into  his  hands  since  testator's 
death,  and  has  advertised  the  same  for  sale,  and  will  sell 
them  unless  restrained  by  a  Court  of  Equity,  which  sale 
will  be  contrary  to  the  provisions  of  said  will,  and  injurious 
to  the  rights  and  interests  of  complainant's  ward,- to  whom 
said  negroes  belong. 

The  bill  further  states,  that  said  negroes,  after  the  termina- 
tion of  the  life  estate,  at  which  time  testators  right,  and  in- 
I  as  remainderman    vested  in  possession,  and  before 
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said  right  could  be  asserted,  came  into  the  possession  of  one 
Lee  Crittenden,  who  ran  said  negroes  off,  and  refused  to  de- 
liver up  the  same,  until  complainant  took,  or  was  about  to 
take  steps  for  their  recovery,  when  said  Crittenden  delivered 
said  negroes  up  to  defendant.  The  bill  prays  that  the  de- 
fendant be  enjoined  from  selling  said  negroes,  that  he  deliver 
them  to  complainant,  as  guardian  of  said  Sue  Ledbetter, 
and  that  he  account  for  the  estate  in  his  hands,  and  puy  over 
to  complainant  the  balance  after  the  payment  of  the 
debts,  &:c. 

The  injunction  issued  agreeably  to  the  prayer  of  the  bilL 

The  answer  admits  the  death  of  John  Ledbetter,  as  al- 
leged in  complainant's  bill,  that  he  left  a  will,  and  defendant 
was  appointed  administrator,  with  the  will  annexed,  as 
stated;  and  that  complainant  was  appointed  guardian  but 
alleges  that  defendant  is  unfit  for  such  trust;  that  he  is  ad- 
dicted to  drunkenness,  has  small  means,  and  has  given  a 
very  insufficient  bond. 

The  defendant  further  admits  that  he  is  in  possession  of 
said  slaves,  and  states  that  after  the  death  of  the  tenant  for 
life  of  said  slaves,  at  which  time  the  right  of  testator,  ac- 
crued as  remainderman,  Crittenden,  as  the  executor  of  the 
tenant  for  life,  took  possession  of  the  negroes,  and  the  con- 
test in  relation  thereto,  between  defendant  and  Crittenden, 
was  submitted  to  arbitrators,  who  awarded  said  negroes  to  de- 
fendant, as  the  administrator,  with  the  will  annexed,  of 
John  Ledbetter,  deceased,  wirh  directions  that  the  same  be 

sold,  and  that  the  sum  of be  paid  from  the  proceeds  of  said 

sale,  to  said  Crittenden  ;  and  that  it  is  in  pursuance  of,  and 
ifi  compliance  with  said  award,  that  defendant  is  proceeding 
to  sell  said  negroes;  denies  that  there  is  more  money  in  his 
hands  than  is  necessary  to  pay  the  debts  of  deceased  ;  claims 
that  he  is  acting  legally,  and  for  the  benefit  of  said  infant, 
whose  interest  would  be  promoted  by  the  contemplated  sale. 

Upon  the  coming  in  of  the  answer,  defendant  moved  to 
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dissolve  the   injunction.     The  Court  refused  the  niotion,  to 
which  decision  defendant  excepted. 

Printup,  for  plaintifl'  in  error. 

Underwood  ;  Chisolm  ;  and  VVaddell,  contra^ 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  refusing  to  dissolve  the  in- 
junction? 

The  motion  to  dissolve  the  injunction,  was  put  on  two 
grounds ;  one,  that  there  was  no  equity  in  the  bill ;  the  other, 
that  if  there  was  any  equity  in  the  bill,  it  was  sworn  off,  by 
the  answer. 

Was  there  any  equity  in  the  bill?  We  think,  that  there 
was. 

The  right  of  an  administrator,  with  the  will  annexed,  to 
sell  slaves,  must,  in  general,  be  derived  either,  from  the  will, 
or,  from  an  order  of  the  Court  of  Ordinary. 

The  bill,  in  the  present  case,  shows  that  this  right  could 
have  been  derived  from  neither  of  these  sources;  for  it 
shows,  that  the  will  did  not  confer  on  ihe  administrator  any 
authority  to  sell ;  and  it  also  shows,  that  there  was  no  order 
of  the  Cour;  of  Ordinary  authorizing  him  to  sell. 

In  short,  there  is  in  the  bill,  that  which,  taken  as  true, 
requires  us  to  say,  that  the  administrator  had  no  authority  to 
sell  the  slaves.  Consequently,  it  must  be  true,  that  there 
was  equity  in  the  bill. 

Does  the  answer  swear  off  the  equity  of  the  bill?  We 
think  not.  It  does  not  pretend  to  say,  that  the  will  gives 
the  administrator,  the  power  to  sell  the  slaves;  or,  that 
there  is,  anv  order  of  the  Court  f»f  Ordinary,  that  does. 
What  it  snys,  is,  that  there  was  a  dispute  between  t!ie  ad- 
ministrator, and  one  Clritienden  ahoiit  tlie  negroes,  and  that 
this  was  referred  to  arbitrators,  who  awarded  the  negroes, 
to  the  administrator,  and,  a  sum  ol'SoSf)  SO,  besides  costs, to 
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Crittenden,  and  directed  a  sale  of  the  negroes,  "to  pay  the 
award  and  the  expenses  thereof." 

The  answer  insists,  tliat  a  right  to  the  administrator  to 
sell,  is  derived  from  this  direction  of  the  arbitrators. 

But  in  the  first  place,  all  this  is  new  matter,  and  is  not 
responsive  to  any  thing  in  the  bill ;  and  in  the  second 
place,  it  is  not  sufficient,  if  it  be  taken  as  true.  The  ne- 
groes are  it  seems,  worth  j57,000.  The  "  expenses"  to  be  paid 
out  of  them  will  perhaps  amount  to  $700.  There  can  be 
no  necessity,  then,  for  selling  all  the  negroes  to  pay  those 
"expenses."  It  may,  perhaps,  turn  out,  that  it  will  be  ne- 
cessary to  sell  some  of  the  negroes,  to  pay  those  expenses. 
That  will,  probably,  depend  on  the  result  of  some  litigation 
iu  which,  the  administrator  is  involved.  As  things  stand, 
the  administrator  would  act  wisely,  to  consult  the  Court  of 
Ordinary  before  he  sells  one  of  the  negroes. 

Judgment  affirmed. 


Rebecca  E.  Stanley,  claimant,  plaintiff  in  error,  vs.  Wil- 
liam B.  S.   Gilmer,  plaintiff  in  fi.  /a,y  and  William 

Reid,  surety  and  transferree  of  execution,  defendants  in 
error. 

A  trustee  purchasing;  property  in  his  own  name,  and  paying  for  it  with  his  own 
effects,  holds  it  as  his  own,  and  it  is  subject  to  the  payment  of  his  debts,  un- 
less before  a  judgment  lien  attaches,  it  is  transferred,  honaJidCf  to  his  eestut 
que  trtmt. 

Claim,  from  Troup  county.    Tried  before  Judge  Bull,  at 
November  Term,  1858. 
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The  facts  of  this  case  are  as  follows : 

William  B.  S.  Gilmer  recovered  judgment  against  William 
L.  Stanley,  principal,  and  William  Reid,  security,  for  one 
hundred  and  seventy-three  dollars  and  twenty-four  cents,  be- 
sides interest,  upon  which  execution  issued,  dated  26th  June 
1855.  This  execution  was  paid  off  in  full  cj  Reid,  the  se* 
curity,  on  the  19th  November,  1855,  and  afterwards,  on  the 
24th  of  (he  same  month,  by  order  of  Reid,  was  levied  on  a 
negro  girl  name  Martha,  eleven  or  twelve  years  old,  as  the 
property  of  William  L.  Stanley.  Mrs.  Rebecca  R  Stanley, 
the  wife  of  said  William  L.,  interposed  a  claim  to  said  negro. 

This  claim  was  put  in  by  William  L.  Stanley,  the  hus- 
band, as  trustee  of  his  wife.  William  L.  Stanley  in  the 
meantime  died. 

Upon  the  trial  of  the  issue,  it  was  admitted  by  claimant, 
that  the  negro  girl  was  in  possession  of  William  L.  Stanley, 
at  the  time  of  the  levy,  and  at  the  time  of  his  death.  It  was 
also  admitted  that  Doctor  Carter,  from  whom  the  girl  was 
purchased  by  Stanley,  received  from  him,  in  part  payment, 
an  account  whi  -h  Stanley  had  against  Carter — said  account 
being  equal  in  amount  to  the  fi,  feu 

Claimant  then  offered  and  read  in  evidence,  a  marriage 
settlement,  executed  in  the  year  1851,  before  marriage,  be- 
tween said  William  L.  and  herself,  by  which  it  was  covenan- 
ted and  agreed,  that  all  the  property  and  money  that  said  Re- 
becca E.  jihould  receive  from  any  source,  should  be  her  sep- 
arate estate,  and  that  said  William  L,  should  be  trustee,  with 
power  of  investing  and  reinvesting  her  funds  for  her  use,  and 
at  his  death  the  entire  legal  and  equitable  interest  in  said 
property  and  money, secured  by  said  instrument,  to  be  vest- 
ed in  said  Rebecca  E. 

Mrs,  Nancey  Bass,  the  mother  of  Mrs.  Stanley,  proved,  that 
the  nogro  girl  Martha  was  in  her  ninth  year  at  the  time  Doc- 
tor Carter  sold  her;  she  was  purchased  from  Dr.  Carter;  Wil- 
liam L.  Stanley  purchased  her  with  the  money  of  Mrs.  Re- 
becca E.  Stanley;  witness  had  a  mortgage  on  the  girl  while 
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she  belonged  to  Carter;  after  the  sale  to  Stanley,  witness  be- 
ing indebted  to  him  by  store  account,  her  mortgage  was  set- 
tled and  discharged  in  part  with  this  account,  and  the  bal> 
ance  by  Stanley's  note  to  witness;  Stanley  had  money  be- 
longing to  his  wife,  Rebecca  E. ;  he  took  the  bill  of  sale  for 
the  girl  in  his  own  name,  ^and  in  his  account  with  the  said 
Rebecca,  he  charged  the  amount  of  the  purchase  money  to 
her — that  iS;  he  deducted  it  from  the  amount  of  her  money 
which  he  had  in  his  hands.  It  was  understood  at  the  time 
Stanley  took  the  bill  of  sale  in  his  own  name,  that  the  pur* 
chase  was  made  for  his  wife,  Rebecca  E.  Stanley,  for  she  had 
a  promise  from  Dr.  Carter  that  she  should  have  the  refusal 
of  said  girl,  and  this  is  why  Carter  went  to  Stanley  to  sell 
said  girl.'' 

Bobert  L,  BasSy  brother  of  claimant,  proved,  that  he  re- 
received  money  from  his  grand-father's  estate  for  his  sister ; 
thinks  it  was  about  one  thousand  dollars ;  not  more  than  one 
thousand,  nor  less  than  nine  hundred ;  paid  it  over  to  her 
husband,  William  L.  Stanley.  Since  the  above  answer,  has 
found  the  receipts — one  for  two  hundred  and  fifty  dollars, 
dated  2d  June,  1853,  and  the  other  for  seven  hundred  and  fif- 
ty dollars,  dated  8th  March  1852,  both  signed  by  William  L 
Stanley,  received  as  his  wife's  legacy  from  her  grandfather's 
estate.  Stanley,  so  far  as  he  knows,  was  a  kind  husband, 
but  a  drunkard,  and  worthless  as  to  money  matters ;  died 
insolvent,  and  this  negro  is  all  that  is  left  of  his  sister's  mon- 
ey, or  of  Stanley's  estate,  that  he  knows  of;  never  saw  bill 
of  sale;  do  not  know  where  it  is;  is  Mrs.  Stanley's  brother; 
has  not  the  bill  of  sale;  it  is  not  under  his  control,  or  in  his 
possession;  when  Stanley  died  took  charge  of  the  negro. 

The  jury  found  the  negro  subject  to  the  Ji,  fa,,  and  claim- 
ant moved  for  a  new  trial,  on  the  grounds,  that  the  verdict 
was  contrary  to  law  and  evidence,  and  the  charge  of  the  Court, 

The  court  overruled  the  motion  for  a  new  trial,  and  coun- 
sel for  claimant  excepted. 
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J.  N.  Ramsay,  represented  by  B.  Y.  Mahtin,  for  plaiuii 
in  error. 

B.  II.  Hill,  contra. 

By  the  Court, — McDonald  J,  delivering  the  opinion. 

The  charge  of  the  presiding  Judge  in  the  Court  below,  does 
not  appear  in  the  record.  Hence,  we  cannot  determine  wheth- 
er the  verdict  of  the  jury  was  contrary  thereto.      We  do  not 
think  that  the  verdict  was  either  against  law,  the  evidence,  or 
the'weight  of  evidence.     The  title  to  the  negro  was  the  only 
matter  in  issue  before  the  jury.      If  she  was  purchased  and 
paid  for  by  Stanley,  the  defendant  in  execution,  she  was  sub- 
ject to  the  judgnieutjUnless,  before  the  lien  of  the  judgment  at- 
tached to  her,  she  became  the  property,  bona  fidty  of  Stanley, 
as  the  trustee  of  his  wife.     Stanley  purchased  the  girl,  and 
took  the  bill  of  sale  in  his  own  name.    As  far  as  there  is  any 
direct  evidence  of  his  paying  for  her,  he  paid  in  a  store  ac- 
count  against  the  person  from  whom  he  purchased,  and  in  a 
mortgage   which   Mrs.  Bass,  Stanley's  mother-in-law,  held 
against  Dr.  Carter,  who  sold  the  negro,  and  which  he,  Stan- 
ley, purchased  from  Mrs.  Bass  with  a  store  account  which 
he  held  against  her.     These  payments  were  made  with  the 
effects  of  Stanley.     But  it  is  testified  that  Stanley,  in  his  ac- 
count with  his  wife,  charged  the  amount  of  the  purchase 
money  to  her.    There  is  no  evidence  as  to  the  time  at  which 
the  purchase  money  was  charged  to  his  wife's  account,  wheth- 
er it  was  before  or  after  the  lien  of  the  judgment  had  attached 
on  the  negro.     AVilhout  such  proof  the  evidence  is  against 
the  claimant,  and  with  it,  whether  the  verdict  is  right  de- 
pends on  other  matters  which  it  is  useless  to  consider.  As  the 
case  stands,  the  evidence  is  decidedly  with  the  verdict  of  the 

jury. 

Judgment  affirmed. 
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CiNciNNATus  M.  Lucas,  caveator,  piairitiflfin  errror,vs,  James 
M.  Parsons,  and  others,  propounders,  defendants  in  error. 

[1]  Where  the  verdict  is  strongly  and  decidedly  against  t}ie  evidence,  the  judg- 
'    zoent  of  the  Court  below,  refusing  a  new  trial,  will  be  reversed. — McDonald 
J.  dissenting. 

[2.]  The  terms  of  a  proposition  to  compromise  made  to  a  party,  and  his  replf 
thereto,  are  admissible  in  evidence  against  him — McDoxald  J.  dissenting. 

Caveat  to  will,  in  Monroe  Superior  Court.  Tried  before 
Judge  Cabaniss,  at  August  Term,  1858. 

This  case  was  heard  upon  the  following  bill  of  exceptions: 
The  evidence  annexed  thereto  being  very  voluminous,  and 
not  deemed  material  to  a  full  and  clear  understanding  of  the 
points  adjudicated,  is  omitted.  See  24  Ga.  Rep.^  640,  for  a 
report  of  this  case,  on  a  former  hearing  before  this  Court. 

Bill  of  Exceptions. 

Georgia,  Monroe  County  : 

Be  it  remembered,  that  on  the  31st  day  of  August,  1858> 
during  the  regular  August  Term  of  the  Superior  Court  of 
said  county,  his  Honor  EldridgeG.  Cabaniss,  one  of  the  Judges 
of  the  Superior  Courts  for  this  State,  then  and  there  presiding, 
the  case  of  James  M.  Parsons  and  wife,  Elza  Holsten  and 
wife,  and  Peggy  Lucas,  propounders  of  the  last  will  and  tes- 
tament of  Littleberry  Lucas,  late  of  said  county,  deceased, 
against  Cincinnatus  M.  Lucas,  caveator,  then  and  there  pend- 
ing on  the  law  side  of  said  Court,  being  on  the  appeal  from 
the  Court  of  Ordinary,  came  on  to  be  heard :  and  both  parties 
having  announced  themselves  ready,  and  a  special  jury  be- 
ing empanneled  to  try  the  same,  the  propounders  opened 
their  case  to  the  jury,  proved  the  factum  of  the  pa- 
per propounded  by  the  subscribing  witnesses,  and  clos- 
ed. Counsel  for  caveator  then  proceeded  to  open  his 
case  to  the  jury,  and  having  proceeded  some  time  in  his 
remarks,  counsel  for    propounders  objected  to   his   argu- 
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ing  the  case  before  the  jury  in  his  opening  speech.  The 
Court  stated  the  rule  to  be  that  in  the  opening  speech,  coun- 
sel might  state  his  points  and  legal  positions,  and  the  facts 
which  he  expected  to  prove ;  counsel  for  caveator  then  pro- 
ceeded in  his  remarks,  and  was  again  called  to  order  by  . 
counsel  for  propounders,on  the  ground  that  he  was  going  in* 
to  an  argument  on  the  facts  before  the  jury.  The  Court  re- 
plied, that  counsel  must  obey  the  order  of  the  Court,  and  that 
was  that  he  might  state  his  points  and  legal  positions,  and 
the  facts  which  he  expected  to  prove,  but  that  he  could  not 
go  into  an  argument  upon  those  facts  until  they  were  proven, 
which  ruling  of  the   Court  was  excepted  to  by  the  connseL 

Upon  the  examation  of  Colin  Mulholland,a  witness  intro- 
duced by  caveator,  counsel  for  caveator  asked  him  if  G  M. 
Lucas  did  not  come  to  the  warehouse  of  Field  &  Adams  the 
day  Parsons  and  L.  Lucas  was  there,  and  after  they  had  left, 
and  what  did  C.  M.  Lucas  say  at  that  time  ?  Counsel  for 
propounders  objected  to  the  sayings  of  C.  M.  Lucas  being 
given  in  evidence,  and  the  Court  sustained  the  objections, 
and  ruled  that  if  the  object  of  the  caveator  was  to  fix  the 
date  when  Parsons  and  L.  Lucas  were  at  the  warehouse  of 
Field  &  Adnms,  he  might  ask  the  witness,  if  they  were  not 
there  the  day  the  cotton  was  sold,  or  if  C.  M.  Lucas  did  not 
come  to  the  warehouse  the  same  day;  but  that  they  could 
not  give  in  evidence  the  sayings  of  the  caveator.  After 
some  other  questions  were  proprounded,  all  of  which  were 
answered  without  objection,  counsel  for  caveator  asked  if 
the  Court  had  decided  that  the  caveator  could  not  prove  by 
the  witness  that  the  caveator  claimed  the  cotton  ?  The 
Court  replied  that  no  such  decision  had  been  made.  Coun- 
sel for  caveator  then  asked  the  witness,  if  C.  M.  Lucas  did 
not  claim  the  cotton — the  question  was  not  objected  to — and 
was  answered  in  the  affirmative  by  the  witness,  and  counsel 
for  caveator  excepted. 

While  K.  P.   'i'rippe,    Esq.,  was    on    the   stand,    under 
cross  examination   by  caveator's  counsel,   caveator  offered 
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2L  paper  to  be  used  in  evidence  purporting  to  be  a  compromise, 
in  writing,  made  by  him  to  James  M.  Parsons  and  EIza]Hol- 
steu,  two  of  the  propounders,  and  asked  him  if  that  paper  was 
not  submitted  to  him  by  one  of  the  counsel  for  caveator,  as  a 
compromise,  and  which  paper  was  in  the  following  words, 
'viz :  "  I  propose  to  J,  M.  Parsons  and  Elza  Holsten  to  di- 
iride  with  them  equally  the  money,  and  notes,  and  negroes 
given  me  by  my  father's  will,  executed  in  July,  1845,  provid- 
ed they  will  agree  to  divide  with  me  equally  at  my  mother's 
death  the  share  which  she  takes  in  the  same  will" — this  pro- 
position to  be  accepted  or  refused  in  ten  days — "Oct'r  6lh, 
1856/' 

This  paper  was  objected  to  by  the  counsel  for  propoun- 
ders.  Counsel  for  caveator,  in  his  argument  before  the  Court 
on  this  objection,  slated  that  he  expected  to  prove  by  another 
witness,  what  Dr.  Parsons,  (one  of  the  propounders)  said  in 
reply  to  that  compromise.  The  Court  rejected  the  paper,  on 
the  ground,  that  the  proposition  for  a  compromise  was  testi- 
mony manufactured  by  caveator  for  himself,  and  counsel  for 
caveator  excepted. 

Counsel  for  propounders  in  the  concluding  address  before 
the  jury,  took  the  position,  not  that  the  inquisition  of  luna- 
cy was  void,  but  that  it  could  be  set  aside  on  the  ground  that 
Littleberry  Lucas,  the  alleged  lunatic,  was  not  before  the 
commissioners  at  the  time  they  made  iheir  verdict,  and  proof 
to  that  effect  could  be  made,  if  a  trial  for  that  purpose  could 
be  had,  and  the  returns  of  the  commissioners  also  showed 
it — a  similar  point  was  made  by  the  counsel  for  propounders, 
who  addressed  the  jury  before  counsel  in  conclusion,  coun- 
sel for  caveator  objected  to  counsel  in  conclusion  proceeding 
in  his  remarks  on  that  point,  because  notice  of  it  had  not  been 
given.  The  Court  overruled  the  objection  on  the  ground  that 
it  was  not  true  in  fact,  and  counsel  for  the  caveator  excepted. 
Counsel  for  propounders,  in  his  concluding  address  to  the 
jury,  took  the  position  that  it  was  legitimate  presumption 
that,  as  C.  M.  Lucas,  as  guardian  of  L.  Lucas,  had  a  large 
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amount  of  money  and  notes  in  his  hands,  he  had  in  the  dis- 
charge of  his  duty  as  guardian,  laid  it  out  in  Crawford  coun- 
ty, in  which  he  resided,  and  thereby  held  many  citizens  of 
that  couqty  under  pecuniary  obligations  to  him,  and  had  ac- 
quired an  influence  over  them,  and  abelief  of  these  facts  by  L. 
Lucas,  was  probably  the  ground  of  his  belief,  that  he  could 
not  get  justice  in  Crawford  county,  in  a  legal  controversy  be- 
tween himself  and  his  son,  and  therefore  desired  to  leave  the 
county,  that  he  might  get  into  a  county  where  more  impar- 
tial'men  would  pass  upon  his  rights.  Counsel  for  caveator 
objected,  that  there  was  no  proof,  that  C.  M.  Lucas  had  laid 
out  any  money  in  Crawford  county,  and  the  remarks  of  coun- 
sel were  out  of  order.  Counsel  for  propounders  reph'ed, 
that  he  admitted  there  was  no  proof  that  any  money  was 
laid  out  by  C.  M.  Lucas ;  and  he  had  not  said,  nor  did  he 
mean  to  say  that  there  was  any  such  evidence,  but  he  did 
say,  and  intended  to  say,  and  had  the  right  to  say,  that  it 
was  in  proof  that  L.  Lucas  had  been  declared  a  lunatic ;  and 
that  his  son,  C.  M.  Lucas,  was  appointed  his  guardian  by  the 
Ordinary  of  Crawford  coimty ;  that  the  caveator,  C.  M.  Lu- 
cas, resided  in  that  county,  and  had  a  large  amount  of  mon- 
ey and  notes  in  his  hands  belonging  to  his  father,  L.  Lucas, 
and  the  presumption  of  law  was,  that  he  did  his  duty  as 
guardian,  and  kept  the  money  of  his  ward  at  interest;  and 
from  that  state  of  facts  he  had  argued  that  it  was  a  legitimate 
inference,  that  the  caveator  had  loaned  money  to  persons 
who  were  citizens  of  Crawford  county,  and  had  them  under 
pecuniary  obligations.  To  which  counsel  for  caveator  replied, 
that  is  a  legitimate  argument,  and  no  further  objections  was 
made. 

Caveator  offered  to  prove  by  Samuel  Hall,  that  he  (witness) 
was  present  at  the  March  Term,  1856,  of  Crawford  Superior 
Court,  when  the  case  between  Littleberry  Lucas  and  Cincin- 
natus  M.  Lucas,  to  revoke  the  letters  of  guardianship,  was 
tried  ;  that  Francis  E.  Bacon  was  sworn  on  said  trial,  and  tes- 
tified that  he  saw  C.  M.  Lucas  give  said  Littleberry  Lucas 
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JlOO  or  gl50  00  at  Fraiicisville;  that  said  Francis  E.  is 
now  dead;  and  that  he  was  a  man  of  undoubted  character, 
and  was  entitled  to  full  credit;  which  testimony  was  rejected 
by  the  Court  and  counsel  for  llie  caveator  excfpird. 

Counsel  for  caveator  recjuested  the  Court  to  charge  the 
jury: 

1st.  That  in  presumption  of  law,  the  testator,  Liiileherry 
Lucas,  was  an  insane  lunatic,  (from  age  and  disease,)  on  the 
2d  day  of  April,  1855;  and  unless  tliis  jiresumpiiDU  is  re- 
moved by  satisfactory  proof  the  will  cannot  be  set  up;  and 
the  burden  of  removing  it  is  on  the  propounders. 

2d.  That  while  witnesses  are  allowed  to  give  tiieir  opinions, 
with  the  facts  on  which  they  are  based,  as  to  the  sanity  or 
insanity  of  the  testator;  yet  the  weight  of  the  evidence  is  to 
be  determined  by  {he/actSy  rather  than  by  their  opinions. 

3d.  That  our  position  is  to  be  believed  in  preference  toany 
negative  ones;  and  that  witnesses  who  testify  to  positive  acts 
of  insanity,  are  to  be  believed  in  preference  to  them  who  tes- 
tify that  they  saw  nothing  to  the  contrary  of  his  being  sane, 
though  they  never  examineii. 

4lh.  That  while  the  law  ordinarily  gives  strength  to  the  tes- 
timony of  the  witnesses  to  the  will,  from  the  presumption 
that  they  examined  the  testator,  yet  when  it  is  positively 
shown  that  they  did  not  examine  him,  the  strenL,n!i  given  to 
their  testimony  on  t!iis  presumption  is  withdrawn. 

5th.  That  great  caution  is  necessary  to  be  observed  in  ex- 
amining the  proof  of  a  lucid  interval— that  such  proof  is  ex- 
tremely dilficult  for  this,  among  other  reasons,  viz:  that  the 
patient  is  not  unfrequontly  rational  to  all  outward  iippear- 
ances  without  aiiv  real  abatement  of  theujaladv. 

Gth.  That  when  dtilnsion  exists,  and  can  l)«  ciiilrMl  fcjrtli  on 
any  parlicnlar  suhjert  (it  being  fn>t  shown  by  the  pending 
of  an  imi'iisition  tli.it  the  alleg''d  lesiator  was  an  insane 
"lunatic,'')  thfU  he  cannot  he  said  to  he  in  a  lucid  interval, 
and  before  such  lucivl  interval  can  bf^  established,  satisfacto- 
ry proof  must  be  given  of  the  disorder  having  been   thrown 
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off  at  the  time  of  the  alleged  execution  of  the  will,  and  there 
must  h&  a  complete  interval  of  sanity  applying  to  the  par- 
ticular act  in  question,  and  if  there  is  anything  sotinding  to 
folly,  it  will  be  conclusive  to  all  legal  purposes  against  the 
presumption  of  a  lucid  interval. 

7ih.  That  if  the  jury  believe  that  Littleberry  Lucas's  luna- 
cy is  not  traceable  to  any  fact  of  circumstances  connected 
with  his  son,  Cincinnatus  M.Lucas,  but  when  in  that  condi- 
tion he  was  impressed  most  unfavorably  towards  him,  appa- 
rently withoutreasonable  or  adequate  cause,  and  if  theyoeHeve 
he  was  subsequently  restored  to  his  reason,  except  as  to  feel- 
ing towards  his  son,  conceived  when  in  an  insane stateof  mind, 
and  if  he  continued  to  suppose  that  his  conceits,  formed 
when  in  that  condition,  weretrue  when  they  were  not;  and  if  he 
acted  when  making  his  will,  as  ifihoy  were  true,  and  under  a 
firm  persuasion  that  they  were  true,  and  the  will  was  the  re- 
sult of  that  delusion,  then  they  must  set  it  aside. 

8th.  That  if  Littleberry  Lucas,  was  under  a  guardianship, 
as  a  person  insane  or  lunatic,  at  the  cxeciuion  of  the  paper 
propounded,  then  the  burden  of  proof  is  on  the  propounders 
to  show  beyond  a  reasonable  doubt,  by  clear  and  satisfactory 
testimony,  that  he  had  both  mental  capacity  and  freedom  of 
will  and  action  to  make  a  will. 

9th.  That  in  estimating  the  proof  of  a  lucid  interval  or  res- 
toration to  sanity,  when  permanent  proper  insanity  has  once 
been  established  by  an  inquisition,  little  reliance  is  to  be 
placed  upon  the  opinions  of  witnesses,  but  the  jury  should 
be  guided  in  their  judgment  by  acts  done  and  facts  proved. 

10th.  Undue  influence  to  invalidate  a  will  varies  with  the 
strength  or  weakness  of  the  testator's  understanding;  when 
the  capacity  is  little,  a  smaller  amount  of  influence  will  have 
tliat  cfl'ect,  especially  when  the  alU^i^ed  testator  is  under  guar- 
dianship, as  an  insane  lunatic  from  age  and  disease  ;  that 
under  such  circumstances  excessive  importunity  or  constant 
annoyance  of  the  testator,  one  associating  constantly  with 
him  and  being  intimate  with  him,  or  supposed  to  be  a  fa- 
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vorite  with  him,  or  having  claims  upon  his  bounty^  amounts 
to  undue  influence. 

11th.  If  Littleberry  Lucas  was  a  weak  man  at  the  making 
of  the  will,  and  there  was  any  fraud  practiced  upon  him  in 
procuring  it,  or  if  the  execution  of  the  paper  propounded  was 
attended  with  circumstances  that  warrant  a  suspicion  that 
the  testator  was  practiced  upon  by  imposition,  then  the  will 
is  void,  and  the  jury  must  so  find. 

12th.  That  though  a  person  has  a  right,  and  it  is  lawful 
for  him  to  move  a  testator  to  give  him  liis  property,  even 
when  the  testator  is  a  person  of  weak  judgment  and  easy  to 
be  persuaded,  and  the  le.L-acy  is  great — yet,  if  in  such  case,  a 
person  does  so  movo  a  testator,  a  very  strong  presumption 
arises  that  the  moving  is  of  a  sort  not  right  or  lawful,  and 
only  to  be  rebutted  by  bringing  forward  something  sufficient 
to  show  the  will  to  be  such  as  a  person  of  average  mind^ 
morals  or  family  love,  might  be  supposed  willing  to  make. 

13th.  That  if  the  jury  believe  there  has  been  a  great  change 
of  testamentary  disposition  on  the  part  of  Littleberry  Lucas, 
and^that  there  has  been  a  wide  departure  from  a  favorite 
scheme  of  disposition,  and  without  any  adequate  or  reasona- 
ble motive  for  the  same,  especially  if  at  the  time  of  making 
the  subsequent  will  the  capacity  of  the  testator  is  at  all  doubt- 
ful, these  arc  circumstances  strongly  to  show  that  the  will  is 
not  the  act  of  the  testator,  and  requires  strong  satisfactory  ex- 
planation. 

14th.  That  in  arrivii.g  at  the  character  of  the  act  under 
consideration,  the  terms  upon  which  the  testator  stood  with 
different  members  of  his  family  are  to  be  taken  into  consid- 
eration by  the  jury. 

15th.  That  in  determining  whether  a  lunatic,  under  the 
control  of  a  guardian,  was  restored  to  sanity,  or  in  a  lucid 
interval  at  the  time  an  act  was  done,  the  jury  are  to  look  to 
the  state  of  feeling  and  mode  of  thinking  of  the  persons  when 
sane,  and  if  there  is  a  prolonged  departure  from  such  feeling 
and  modes  of  thinking,  this  is  evidence  of  insanity;  if,  at  the 
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time  of  the  alleged  lucid  interval  or  restoration  to  sanity,  the 
state  of  feeling  and  modes  of  thought  are  not  such  as  usual 
to  the  person,  while  in  a  healihy  state  of  mind,  he  cannot 
be  said  to  be  restored  to  sanity,  or  enjoy  a  lucid  interval. 

16th.  If  the  alleged  lunatic  converses  intelligently  and  ra- 
tionally on  those  subjects  upon  which  he  is  most  deranged, 
then  the  jury  may  consider  the  lucid  interval  or  restoration 
to  sanity  established;  but  if  he  does  not  so  converse,  it  is 
otherwise;  and  the  mere  fact  that  he  so  converses  upon  in- 
different subjects,  aflbrds  no  sufficient  evidence  of  restora- 
tion to  sanity, 

17th.  That  the  jury  are  to  take  into  consideration  the  evi- 
dence of  insanity,  delusion  and  undue  influence,  if  they  be- 
lieve there  is  any  existing  before  and  after  the  making  of  the 
will,  as  throwing  light  upon  these  subjects  at  the  time  of  ma- 
king the  will,  and  if  they  believe  that  such  insanity,  delusion 
or  undue  influence  existing  both  before  and  after  the  making 
of  this  will,  this  imposes  upon  the  propounders  the  burden  of 
showing,  by  clear  and  satisfactory  evidence,  that  no  such  in- 
sanity, delusion  or  influence  was  operating  upon  his  miod 
at  the  time  the  will  was  made. 

18th.  And  if  they  believe  these  things  existed  before  and 
after  making  this  will,  proof  of  calmess  and  of  doing  ordi- 
nary matters  of  business,  is  not  sufficient  to  repel  the  pre- 
sumption of  insanity  raised  by  the  inquisition  of  lunacy  and 
the  finding  of  the  jury,  declaring  him  an  **  insane  luaatic 
from  age  and  disease." 

19th.  That  the  jury  have  no  power  to  pass  upon  the  va- 
lidity of  the  will  of  1645,  but  they  are  to  consider  it  only  as 
evidence  of  former  testamentary  disposition  and  intention. 

20th.  If  the  jury  believe  the  paper  propounded  was  made 
and  intended  as  a  mere  temporary  instrument  for  a  purpose, 
and  the  testator  intended  and  attempted  to  write  another 
will,  afterwards,  settling  his  property  on  his  daughters  and 
their  children,  and  was  prevented  from  making  surli  subse- 
quent will  by  the  acts  or  false  messages  of  James  M.  Par- 
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SOUS,  or  either  or  all  of  the  pro  pounders,  then  they  mwst  find 
against  the  paper  propounded. 

All  of  which  charge  the  Court  gave  in  the  words  and  lan- 
guage requested  by  the  caveator's  counsel,  and  without  any 
qualification  or  addition  except  the  first,  which  the  Court' 
qualified  by  striking  therefrom  the  words, "  from  age  and 
disease,"  and  the  lOth  request,  which  the  Court  refused  to 
charge  in  the  words  and  language  requested,  to  which  qual- 
ifications and  refusal  caveator's  counsel  excepted. 

The  Court  charged  the  jury  as  follows: 

James  M.  Parsons  and  wife,  Elza  Holsten  and  wife,  and 
Peggy  Lucas,  have  brought  a  paper  into  Court,  and  pro- 
pounded it  for  probate,  as  the  last  will  and  testament  of  Lit* 
tleberry  Lucas,  deceased. 

To  the  admission  of  this  paper  to  probate  and  record,  as 
the  last  will  and  testament  of  the  deceased,  Cincinnatus  M. 
Lucas  has  filed  objections  on  the  following  grounds,  viz: 

A  want  of  testamentary  capacity  in  the  testator— that  is, 
that  at  the  time  of  the  execution  of  this  paper,  as  his  will,  he 
was  not  of  sound  disposing  mind  and  memory. 

That  at  the  time  said  paper  purports  to  be  executed,  the 
said  Littleberry  Lucas  was  a  lunatic  under  commission,  and 
not  capable  in  law  of  making  a  will ;  and  also,  at  the  time  of 
its  execution,  he  was  laboring  under  an  insane  delusion,  or 
hallucination,  as  to  caveator,  and  was  thereby  greaily  preju- 
diced against  him. 

And  that  it  was  obtained  by  the  exercise  of  undue  influ- 
ence and  fraudulent  practices  on  the  part  of  the  propounders. 

These  are  the  grounds  relied  on  by  the  caveator  to  set  the 
paper  aside  as  the  will  of  the  deceased. 

The  propounders,  Parsons  and  wife,  Ifolsten  and  wife,  and 

Peggy  Lucas,  say,  that  the  paper  olferod   for  probate  is  the 

the  last  will  and  icstauiPiit  of  the  deceased,  and  as  sucli, 

ought  to  be  admitted  to  record. 

.The  caveator,  C.  M.  Lucas,saystliat  it  is  not  his  last  will  and 
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testament,  but  that  it  is  void  on  the  grounds  relied  upon  in 
his  caveat. 

And  this  assertion  on  one  side,  and  denial  on  the  other, 
make  the  issue,  which  you  must  determine,  and  the  question 
submitted  to  you  for  decision  is :  Is  the  paper  which  has  been 
propounded  for  probate,  the  last  will  and  testament  of  Little- 
berry  Lucas?  And  the  consideration  of  this  question  neces- 
sarily includes  the  objections  relied  on  by  the  caveator.  All 
are  submiUed  to  you  for  consideration  and  decision.  The 
propounders^bring  the  paper  into  Court,  and  ask  that  it  be 
admitted  to  probate  and  record,  as  the  will  of  the  deceased. 
The  burden  is  on  them  to  prove  that  it  is  his  will. 

A  will  is  the  declaration  of  a  man's  mind,  or  intention,  as 
to  the  disposition  of  his  property  to  takeeliect  after  his  death. 

The  law  requires  certain  formalities  to  be  observed  in  the 
execution  of  such  an  instrument;  and  a  certain  state  of  mind 
in  the  person  executing  it  is  necessary  to  give  it  validity. 
That  these  formalities  have  been  observed,  and  that  this  state 
of  mind  existed  at  the  time  of  the  execution  of  the  instru- 
ment, are  facts  which  the  person  propounding  the  paper  for 
probate  and  record  must  prove. 

These  legal  formalities  arc,  that  the  will  was  signed  by  the 
testator,  and  attested  by  three  creditable  witnesses,  in  his 
presence,  and  at  his  request;  and  the  stateof  mind  necessary 
to  give  it  validity  .is,  that  he  had  testamentary  capacity — 
that  is,  capacity  to  know  what  he  was  doing  at  the  time  he 
executed  it,  and  that  he  executed  it  freely,  voluntarily,  and 
without  compulsion. 

Whether  these  facts  have  been  proven  in  the  case  now  be- 
fore you,  is  a  question  for  your  determination;  it  is  for  you 
to  determine  and  say,  whether  the  paper  propounded  for  pro- 
bate was  signed  by  the  deceased,  and  attested  by  three  cred- 
itable witnesses,  in  his  presence,  and  at  his  request,  and 
whether  at  that  lime  he  had  a  sound  disposing  mind  and 
memory;  or,  in  other  words,  capacity  to  know  what  he  was 
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doing,  and  whether   he  executed  it  freely,  voluntarily,  with- 
out compulsion. 

If  these  facts  have  been  proved,  the  burden  of  proof  is  re- 
moved to  tlie  other  side ;  it  then  i.s  incumbent  on  the  cavea- 
tor to  show  by  proof,  by  legal  testimony  admitted  before  you, 
that  the  paper  propounded  for  probate  is  not  the  last  will  and 
testament  of  the  deceased.  lie  must  sustain  his  objections 
to  the  paper,  as  the  will  of  the  deceased,  by  proof.  And  this 
brings  before  you  the  grounds  upon  which  the  caveator  re- 
lies to  exclude  from  probate  and  record  the  paj^r  now  under 
considi  ration. 

The  Court  will  explain  to  you  the  law  applicable  to  the 
several  objections  against  the  admission  of  the  paper  to  pro- 
bate, as  the  last  will  of  the  deceased.  It  will  then  be  your 
duty  to  determine,  according  to  the  law,  as  it  may  then  be 
given  to  you,  whether  the  facts  proven  are  sufficient  to  set  it 
aside,  and  authorize  you  to  declare  it  void. 

The  first  ground  of  objection  is,  a  want  of  testamentary  ca- 
pacity in  the  deceased,  at  the  lime  of  the  execution  of  the  in- 
strument alleged  to  be  his  will. 

It  is  the  duty  of  the  Court  to  explain  to  you  what,  in  law, 
is  meant  by  testamentary  capacity.  It  is  your  duty  to  deter- 
mine whether  the  facts,  which  show  testamentary  capacity 
era  want  of  it,  have  been  proven. 

By  testamentary  capacity  is  meant  a  sound  disposing  mind^ 
and  memory — that  is,  the  testator  must  have  mind  enough  to 
know  what  he  is  doing,  and  memory  to  recollect  what  prop- 
erty he  has  to  dispose  of,  and  the  person  to  whom  he  wishes 
to  bequeath  if.  He  must  also  have  what  the  law  calls  the 
animus  testaaJi — the  design,  the  intention,  that  the  particu- 
lar paper  shall  be  his  last  will  "and  •testament;  or, in  othe 
words,  that  he  intended  to  make  a  last  will  and  testament,  that 
he  intended  the  paper  signed  by  him  to  be  that  will. 

To  possess  sufficient  testamentary  capacity  to  make  a  will, 
the  law  does  not  require  a  testator  to  have  the  same  strength 
of  mind,  which  is  necessary  to  enable  him  to  make  contracts, 


604     SUPREME  COURT  OF  GEORGIA. 

Lucas  vs,  ParsonH  et  al. 


and  to  transact  the  ordinary  business  of  life.  If  he  has  ca- 
pacity to  know  his  property,  and  the  persons  whc  are  to  be 
the  objects  of  his  bounty — that  is  testamentary  capacity,  and 
that  is  all  the  capacity  which  the  iaw  requires  one  to  possess 
to  make  a  vaHd  will. 

To  apply  this  law  to  the  case  now  before  you,  and  the  pa- 
per under  consideration — the  question  for  you  to  cousider 
and  determine  is :  Were  the  mind  and  memor\'  of  the  de- 

w 

deceased  sufficiently  sound   to  enable  him  to  know  and  un- 
derstand tli£  business  in  which  he  was  engaged  at  the  time 
he  signed  it,  and  did  he  intend  it  to  be  his  last  will  and  tes- 
tament?    If  he  had  such  mind  and  memory  and  such  in- 
intention,  then   he   had   testamentary  capacity.    These  are 
facts,  which  you  must  determine  from  the  evidence,  and  you 
must  satisfy  yourselves   from  the  testimony,  whether  they 
have  been  proven — and  in   determining  this  question,  you 
must  look  to  the  time  when  the  paper  was  signed  by  the  tes- 
tator, as  the  point  at  which  his  capacity  to  make  a  will  is  to 
be  tested,  and  you  must  determine  whether  at  that  time, he 
possessed  a  sound  disposing  mind  and  memory.    He  may 
not  before  or  afterwards,  have  had  such  a  mind  and  memory, 
as  constitutes  testamentary  capacity,  yet  if  at  the  time  of  ex- 
ecuting  the  particular  instrument,  he  knew  what  he  was  do- 
ing— knew  what  disposition  he  was  making  of  his  property, 
and  knew  who  were  to  be  the  objects  of  his  bounty,  and  the 
relation  they  sustain  to  him,  he  had  testamentary  capacity, 
and  could  make  a  valid  will.     His  incompetency  beforeoT 
after  the  execution  of  the  will  amounts  to  nothing,  unless  it 
also  existed  at  the  time  when  he  signed  the  paper,  and  v:^ 
of  such  a  nature  as  to  show  a  want  of  testamentary  capaci- 
ty at  that  time.     That  being  the  point  of  time  to  which  you 
will  direct  your  attention  to  deiermino   lie   cii parity  of  ihe 
testator  you  will  look  to  the  tesiimony  of  iln^  witnesses  who 
attested  the  instrument,  and  of  tl]o^"e  who  wefi^  prosentalits 
execution — all  other  iliinirs  being  equal,  the  law  j)laci'smore 
reliance  upon  the  testimony  of  such  witness*^s,  than  iidoc3 
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.ipoii  those  who  were  not  present,  for  the  obvious  reason, 
that  the  law  considers  the  attesting  witnesses,  as  called  upon 
to  examine  into  and  be  salisfied  of  the  capacity  of  the  testa- 
tor to  make  a  will. 

But  the  Court  does  not  mean  that  you  are  to  look  alone 
and  exclusivley  to  the  testimony  of  the  attesting  witnesses, 
and  those  who  were  present  at  the  execution  of  the  alleged 
-^ill — ^you  will  look  to  the  testimony  of  all  the  witnesses — 
and  if  their  testimony  is  conflicting  and  contradictory,  you 
must  not  impute  perjury  to  any  of  them,  but  reconcile  their 
testimony,  if  it  can  be  done — but  if  it  cannot,  then  take  into 
consideration  all  the  circumstances  under  which  the  witness- 
es testified. 

It  is  a  rule  of  evidence  that  when  the  testimony  of  wit- 
nesses is  conflicting  and  contradictory,  the  witnesses  are  un- 
impeached — it  is  the  duty  of  the  jury  to  weigh  and  compare 
it,  and  reconcile  it,  if  it  can  be  done,  so  that  credit  may  be 
given  to  each  and  every  part  of  it — but  if  it  is  irreconcilable 
— if  it  is  so  conflicting  that  the  testimony  of  one  witness 
cannot  be  believed,  without  disbelieving  that  of  another,  then 
the  jury  should  weigh  the  testimony  carefully — look  to  all 
the  circumstances  connected  with  the  witnesses,  and  under 
which  their  testimony  is  given — their  manner  of  testifying 
when  they  testify  before  you — their  means  of  knowledge — 
the  lapse  of  time  since  the  occurrence  of  the  events  which 
they  detail — whether  the  facts  as  to  which  they  testify  are  of 
a  recent  or  remote  date — the  failure  of  memory  from  the 
lapse  of  time — the  degree  of  credit  to  be  given  to  their  memo- 
ry— their  capacity  to  judge  as  to  the  subject  upon  which  they 
testify — the  relation  they  sustain  to  the  parties  at  controversy, 
and  the  bias  and  influence  which  may  operate  upon  them — 
look  to  all  these  circumstances — compare  and  weigh  the  tes- 
timony, and  give  the  preponderance  to  that  side,  which  has 
the  weight  of  evidence.     And  in  determining  the  testamen- 
tary capacity  of  the  testator,  or  the  want  of  it,  at  the  time  of 
the  execution  of  the  instrument,  you  will  also  take  into  con- 
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sideration  the  circumstances  attending  its  execution^  which 
have  been  proven  before  yoii. 

You  will  look  to  his  means  of  knowing  the  contents  of 
the  paper — whether  the  contents  were  dictated  by  him  and 
written  in  accordance  with  his  instructions,  and  whether 
they  correspond  with  a  previous  declared  intention— and 
you  are  authorized  to  determine  as  to  the  soundness  or  un- 
soundness of  the  testator's  mind  from  all  these  circumstan- 
ces, and  from  his  conversation  and  acts  at  the  time  the  alleged 
will  was  made — and  to  satisfy  yourselves  what  facts  and 
circumstances  attended  the  execution  of  the  instrument,  yon 
must  look  to  the  testimony  of  the  witnesses  upon  this  point. 
Another  ground  relied  on  by  the  caveator  for  setting  aside 
the  paper,  which  has  been  propounded  for  probate  is,  that 
at  the  time  said  paper  purports  to  be  executed,  the  said  Lii- 
tleberry  Lucas  was  a  lunatic,  under  commission,  and  not  ca- 
pable in  law  of  making  a  will ;  and  at  the  time  of  its  exe- 
cution he  was  laboring  under  an  insane  delusion  or  halluci- 
nation as  to  caveator,  and  was  thereby  greatly  prejudiced 
against  him. 

A  man  who  has  been  declared  a  lunatic,  and  placed  un- 
der commission  of  lunacy  is  competent  to  make  a  will,  if  it 
be  done  in  a  lucid  interval,  or  upon  restoration  to  sanitjr, 
though  the  commission  of  lunacy  still  be  in  force  and  unre- 
voked. It  is  not  necessary  to  revoke  the  commission  of  hi- 
nacv  to  enable  a  man  who  has  been  declared  a  lunatic  to 
make  a  will ;  but  to  make  a  valid  will  it  is  necessary  that  he 
be  restored  to  sanity,  or  do  ii  in  a  lucid  interval ;  and  when 
one  is  declared  a  lunatic,  and  put  under  guardianship,  the 
burden  of  proving  his  restoration  to  sanity  is  upon  those 
who  assert  if.  The  presumption  of  law  is  that  the  iunac7 
continues  until  the  fonirary  is  made  to  appear.  Though  the 
deceas('d  was  under  a  commission  of  lunacy,  yet,  if  he  had 
a  lucid  interval ;  if  at  any  time  he  was  restored  to  sanity,  it 
was  competent  for  him  to  make  a  will,  but  the  burden  of 
proving  the  lucid  interval,  and  the  restoration  to  sanity,  is 
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upon  the  propounders ;  and  the  testimony  upon  this  point 
must  be  such  as  to  satisfy  you  beyond  a  reasonable  doubt. 
The  doubt  Dfiust  be  a  reasonable  one;  it  must  not  be  an  ima- 
ginary one,  but  must  actually  exist,  and  must  arise  from  such 
a  state  of  facts,  as  to  leave  the  mind  in  a  state  of  hesitation 
on  which  side  the  truth  lies.  The  proof  must  satisfy  you 
beyond  such  a  doubt,  that  the  deceased,  at  the  time  of  sign- 
ing the  paper  now  before  you,  was  restored  to  sanity,  or  did 
it  during  a  lucid  interval ;  and  if  an  improper  or  undue  in- 
fluence was  brought  to  bear  upon  the  deceased  to  induce 
him  to  make  the  will,  then  the  proof  of  his  capacity  should 
be  clear,  and  strong,  and  undoubted;  but  if  no  such  influ- 
ence was  brought  to  bear  upon  him  if  he  executed  the  in- 
strument freely,  voluntarily,  and  of  his  own  accord,  then  or- 
dinary proof  of  his  capacity  and  restoration  to  sanity  is  suf- 
ficient. 

But  the  caveator  insists  that  at  the  time  of  the  execution 
of  the  alleged  will,  the  testator  was  laboring  under  an  insane 
delusion  or  hallucination,  as  to  him,  and  was  thereby  greatly 
prejudiced  against  him. 

Partial  insanity;  a  delusion  on  some  particular  subject 
may  exist:  when  such  is  the  case;  when  the  testator  is  de- 
ranged on  a  particular  subject,  and  is  rational  on  all  other 
subjects,  his  testamentary  capacity  is  not  destroyed,  unless 
the  will  is  the  offspring  of  the  delusion,  under  which  the  tes- 
tator is  laboring,  but  if  the  act  can  be  traced  to  the  morbid 
delusion,  and  is  the  act  of  that  delusion,  then  the  act  is  void. 
A  delusion  is  where  one  supposes  a  ihin^  to  be  true,  v'hich 
is  not  true,  and  acts  in  reference  to  ir,  as  though  it  were  ac- 
tually true,  and  under  a  firm  belief  that  it  is  so. 

To  apply  the  law  thus  given  to  you  by  the  Court  to  the 
ground  of  caveat  under  consideration  : 

If  the  deceased  was  laboring  under  a  delusion  of  mind 
upon  any  subject  at  the  time  of  the  execution  of  his  will,  and 
the  will  is  the  result  of  that  delusion,  then  it  is  void,  though 
he  might  have  been  sane  on  all  other  subjects;  but  unless 
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he  will  be  the  result  of  such  delusion,  the  will  is  not  vitia- 
icd  by  partial  insanity  or  delusion  on  a  subject  not  alFecting 
his  mind,  when  the  will  was  mada 

If  the  deceased  was  laboring  under  an  insane  delusion,  or 
hallucination,  in  regard  to  the  caveator,  when  he  made  (be  al- 
leged will,  and  was  impressed  unfavorably  towards  him,  and 
without  adequate  cause,  if  this  unfavorable  impression  and 
delusion  were    conceived,   while    in    an   insane    state    of 
mind,  and  were  the  result  of  that  state  of  mind  ;  and  if  he 
was  subsequently  restored  to  reason  in  all  respects  except  as 
to  the  feeling  towards  his  son,  conceived  when  in  an  insane 
state  of  mind;  and  if  he  continued  to  suppose  that  his  con- 
ceits, formed  when  in  that  condition,  were  true  when  they 
were  not  true,  and  if  he  acted  in  making  his  will  as  if  (hey 
were  true,  and  under  a  firm  persuasion  that  they  were  true, 
and  the  will  was  the  result  of  that  delusion,  it  ought  to  be 
set  aside.    But  on  the  other  hand,  if  the  deceased,  before  his 
•derangement,  had  intended   to  make  another  will,  and  had 
made  that  intention  known,  and  the  will  made  is   in  con- 
formity to  such  declared  intention,  a  mere  resentment  against 
his  son,  not  amounting  to  a  delusion,  will  not  vitiate  the  will 
Where  actual  insanity  is  proved  to  have  once  existed,  ei- 
ther perfect  recovery,  or  a  lucid  interval  at  the  time  of  making 
the  will,  must  be  clearly  proved   to  entitle  an  alleged  testa- 
mentary instrument  to  be  pronounced  for  as  a  valid  will ;  but 
where  it  is  not  a  case  of  insanity  in  the  usual   acceptation 
of  that  term,  but  the  person  making  the  will  has  been  under  an 
aberration  of  mind  from   the  excessive  use   of  intoxicating 
spirits,  and  his   unsoundness  of  intellect  is  attributable  to 
that  cause,  and  no  other,  and  the  excitement,  which  deranges 
his  mental   faculties  is  produced  by  immoderate  indulgence 
in  spirituous  liquors ;  the  will   of  such  a  man  is  valid,  if 
there  is  an  absence  of  the  excitement  at  the  time  of  the  act 
done,  so  far  as  to  show  that  he  acted  with  reason  and  delib- 
eration, and  with  an  understanding  of  what  he  was  doing- 
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and  no  othor  proof  of  ro^turaiion  to  soundness   of  mind  is" 
necessarv  in  such  a  caso. 

If  you  should  come  to  thf^  conchision  from  the  testimony 
that  the  testator  was  incompetent  to  make  a  will  at  the  time  of 
the  execution  of  this  instrument,  either  from  a  want  of  testa- 
mentary capacity,  or  from  au  insane  delusion  as  to  the  cavea- 
tor, you  will  find  for  the  caveator ;  but  if  you  should  find  from 
the  evidence  that  he  was  competent,  and  had  testamentary 
capacity,  and  was  free  from  an  insane  delusion  as  to  liisson, 
you  will  then  inquire,  wlieilier  the  paper  alleged  to  be  the 
will  of  the  deceased  was  obtained  from  him  by  undue  influ- 
ence. 

To  enable  you  to  determine  this  question,  the  Court  will 
explain  what  is  meant  by  undue  influence.  It  is  as  clearly 
defined  in  law  as  is  testamentary  capacity — both  are  so 
clearly  defined  that  no  one  can  mistake  either. 

Undue  influence  when  it  is  shown  to  exist,  is  good  ground 
for  setting  aside  a  will ;  but  what  amount  of  influence  is  suffi* 
cient  to  vitiate  a  will  ?     It  is  this : 

The  influence,  to  vitiate  the  aot,  must  amount  to  moral 
force  and  coercion,  destroying  free  agency;  a  complete  do- 
minion over  the  mind  of  the  testator  must  be  obtained;  it 
must  not  be  the  influence  of  afifection  and  attachment;  it 
must  not  be  mere  desire  of  gratifying  the  wishes  of  another^ 
for  that  would  be  a  very  strong  ground  in  support  of  a  testa- 
mentary act ; — further,  there  must  be  proof  that  the  act  was 
obtained  by  this  coercion — by  importunity,  which  could 
not  be  resisted — that  it  was  done  merely  for  the  sake  of 
peace;  so  that  the  motive  was  tantamount  to  force  and  fear 
The  influence  exercised  in  procuring  a  will,  sulRcieni  to  set 
it  aside,  must  be  sufficient  to  destroy  free  agency. 

If  the  influence  amounts  to  constraint,  and  prevents  the 
free  action  of  the  testamentary  capacity  of  the  testator,  then 
it  is  undue,  and  a  will  obtained  by  the  exercise  of  such  an 
influence  is  void — it  is  not  the  will  of  the  testator,  but  of  the 
person  or  persons  who  exercised  the  influence. 
VOL.  XXVI J. — 39 
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Whenever  an  improper  influence  is  hronghi  i-  « i- «    -^.^n 
the  mind  of  one  whose  mental  capacity  is  narn  ^ny  linbe- 
cile,  or  impaired  by  age,  intemperance,  disease,  «r  from  any 
other  canse,  proof  of  the  testamentary   capacity  of  such  a 
one,  and  of  the  free   and  vohmtdry  execution  of  his  will, 
must  be  clear  and  strong.     If  you    believe,  from  the  testi- 
mony in  this  case,  that  such  an  influence  was  exerted  upon 
the  testatcfr,  as  constrained  him  to  make  a  disposition  of  his 
property  contrary  to  his   free  will  and  desire,  yon  ought  to 
set  it  aside;  but  if  no  such  influence  was  exerted,    you  will 
find  the  paper  propounded   to  be  the  last  will  and  testament 
of  the  deceased,  unless  it   be  void  on  the  ground  of  frauds 
which   the  caveator  alleges  was  practiced  upon  the  testator; 
or  in  other  words,  that  it   was  obtained  from  him  by  fraud- 
ulent practices. 

What  is  meant  by  fraudulent  practices,  is  deception  prac- 
ticed upon  the  testator,  by  which  he  was  deceived,  and  in- 
duced to  make  a  will,  which,  if  left  to  himself,  he  would 
not  have  made,  or  by  which,  provisions  were  incorporated 
in  his  will,  making  a  disposition  of  his  property  diflerent 
from  that  which  he  would  have  made,  if  he  had  not  been 
deceived.  Such  is  what  the  Court  understands  to  be  meant 
by  fraudulent  practices.  If  such  deception  was  practiced 
upon  the  testator  by  the  propounders,  or  either  of  them;  if 
they  procured  the  will  to  be  made  by  deception  practiced 
upon  the  testator,  (and  you  must  look  to  the  testimony  of  the 
witnesses  to  determine  whether  such  bcllie  case,)  if  the  evi- 
dence be  sullicient  to  satisfy  you  that  this  will  was  obtained 
by  deception  practiced  upon  the  testator,  then  it  is  tainted 
with  fraud,  and  should  be  set  aside. 

Hut  when  the  caveator  charges  the  will  to  be  the  result  of 
fraud,  it  is  incumbent  on  him  to  prove  it — unless  proof  be 
adduced  to  show  the  fraud,  the  presumption  of  law  is,  that 
there  was  no  fraud,  for  it  is  not  to  be  presumed  ;  it  must  be 
proved.  And  it  may  be  proven  by  circumstantial,  as  wellas 
positive  and  direct  testimony.    Fraud  usually  conceals  itself^ 
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and  it  is  getierully  by  circumstances  alone,  that  it  can  be  de- 
tected and  exposed  to  view;  and  where  circumstances  alone 
are  relied  on  to  show  the  fraud,  tliese,  when  combined  and 
examined,  should  be  strong  enough  to  satisfy  the  mind,  be- 
yond a  reasonable  doubt,  of  the  existence  of  the  fact  they 
are  adduced  to  establish.  The  proof,  when  circumstantial, 
must  be  strong  enough  to  satisfy  the  consciences  and  under- 
standings of  reasonable  men ;  and  the  question  for  you  to 
determine,  is,  whether  the  testimony  in  this  case,  positive  or 
circumstantial,  is  sufficient  to  satisfy  your  minds  and  con- 
sciences, that  this  will  was  procured  to  be  made  by  fraudu- 
lent practices  on  the  part  of  the  propounders,  or  either  of 
them;  if  it  was,  it  is  vitiated  by  the  fraud,  and  ought  to  be 
set  asida 

To  sum  up,  in  conclusion,  you  are  to  decide,  from  a  care- 
ful consideration  of  all  the  testimony  before  you,  whether 
Littleberry  Lucas,  had,  at  the  time  he  executed  this  will, 
sufficient  testamentary  capacity  to  dispose  of  his  property 
with  discretion  and  understanding,  or  whjether  it  was  the 
result  of  any  insane  delusion  as  to  his  son,  Cincinnatus  M. 
Lucas,  the  caveator — if  he  had  such  capacity,  and  no 
such  delusion  existed,  then  you  will  inquire  whether  the 
will  was  obtained  by  the  exercise  of  undue  influence^  and 
whether  the  testator  was  under  such  constraint,  as  des- 
troyed his  free  agency,  and  prevented  him  from  disposing  of 
his  property  according  to  his  own  will  and  desire;  if  no 
such  influence  was  exerted,  then  was  the  will  obtained  from 
him  by  fraudulent  practices.  These  are  the  questions  for 
you  to  consider  and  determine. 

If  he  did  not  possess  testamentary  capacity  at  the  time  he 
executed  the  will,  or  if  it  was  the  result  of  an  insane  delu- 
sion as  to  his  son,  C.  M.  Lucas,  you  ought  to  set  it  aside; 
if  it  was  obtained  from  him  by  undue  influence,  as  explain- 
ed to  you  by  the  Court,  you  ought  to  set  it  aside.  Or  if  it 
was  obtained  by  fraudulent  practices  on  the  part  of  the 
propounders,  or  any  of  them,  it  ought  to  be  set  aside.     If  any 
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of  iliese  grounds  exist,  and  has  beon  satisfaclorily  proven, 
it  is  sntficient  to  authorize  yon  to  set  the  will  aside;  but  if 
neither  gr.)tHid  has  been  proven  to  your  satisfaction,  as  pru- 
dent and  reasonable  men,  then  the  paper  before  you  uught 
to  be  established  as  the  last  will  and  testament  of  Littleber- 
ry  Lucas,  deceased.  As  you  may  determine  the  facts,  so  let 
your  verdict  be  rendered. 

The  Court  charged,  as  requested  by  counsel  for  caveator, 
except  the  first  and  nineteenth  requests.  The  first  was 
modified  by  striking  out  the  words  "from  old  age  and 
disease,"  and  the  nineteenth  was  refused  altogether. 

The  jury  then  retired  and  brought  in  a  verdict  in  favor  of 
the  propounders,  and  setting  up  the  paper  propounded  as  the 
last  will  and  testament  of  Littleberry  Lucas,  deceased ;  where- 
upon, the  caveator  moved,  during  said  term  of  said  first 
mentioned  Court,  for  a  ride  nisi  for  a  new  trial,  on  the  fol- 
lowing grounds: 

1st.  Because  the  Court  erred  in  confining  the  counsel  who 
opened  the  case  Ipr  the  caveator,  to  a  bare  statement  of  the 
facts  the  caveator  expected  to  prove,  and  the  statement  of  the 
legal  positions  he  designed  to  hold  before  the  Court  and 
jury,  and  in  refusing  upon  objection  to  that  eflfect,  made  by 
the  opposite  counsel,  to  allow  caveator's  counsel  to  deduce 
from  said  legal  position  and  testimony,  the  conclusion  and 
references  he  designed  to  draw  from  the  premises  afore* 
said,  and  to  argue  to  the  jury  from  said  facts  and  law. 

2d.  Because,  ihe  Court  erred  in  sustaining  the  objection 
made  by  propounder's   counsel   to  the  testimony  of  Colin 
MulhoUand,  stating,  in  order  to  fix  the  date  of  the  conversation 
of  which  said  Colin  MulhoUand  testified,  that  it  was  on  the 
evening  C.  M.  Lucas  came  to  Macon  to  see  about  the  cotton 
stored  with  Field  &  Adams,  and  who  said  that  he  had  come 
to  claim  the  same;  upon  the  ground  that  it  was  the  sayings 
of  said  C.  M.  Lucas,  and  not  a  part  of  the  res  gesta^  and  in 
rejecting  said  testimony. 

dd.  Because  the  Court  erred  in  refusing  to  allow  caveator 
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to  prove  by  R.  P.  Trij)p{»,  Ool.  Piiikard  and  olliers,  tliiit  narly 
iu  October,  18')6,  ('.  M.  Liirns  made  a  proj)ositi()ii  in  \vritin;j: 
to  propouiidefs  conuM'),  tliat  if  ibe  riioncy  and  nmes  and 
negroes  and  land,  ucqinafhed  to  liitn  l)y  ilie  will  or'  1.S4.5, 
constituted  the  grmmd  of  dissiiti'sfaction  wiili  the  will  of 
1845,  and  of  fraud  agiinst  bim,  lie  was  ready,  and  offered  to 
give  them  all  nj)  for  di>irLl>uiion  :  tlnit  Parsons,  one  of  tlie 
propoiinder,  with  lull  infonnaiion  of  this  proposition,  said 
soon  afterwards  to  Col.  Pinkard,  **  If  this  proposition  is  a<:- 
ceptedy  will  the  old  will  be  set  up;"  Col.  Pinkard  replied, 
"yes,"  "except  so  far  as  it  is  annulled  by  the  terms  of  the 
proposition;"  Parsons  repUed,  "do  you  think  I  would  ac- 
cept such  a  proposition  as  that,"  and  rejected  it;  and  in 
refusing  to  allow  the  caveator  to  prove  the  declaration  of 
Parsons,  as  above  stated  :  the  Court  rejected  the  evidence  ou 
the  ground,  that  it  would  be  allowing  caveator  to  manufac- 
ture evidence  for  himself. 

4lh.  Because  the  Court  erred  in  refusing?  to  allow  caveator 
to  prove  by  Samuel  Hall,  that  he  was  present  at  the  Marcli 
Term,  1S56,  of  the  Crawford  Superior  Court,  when  the  case 
between  J^ittleberry  Lucas  vs.  Cincitinatus  M.  Lucas,  to  re- 
voke the  letters  of  guardianship  of  said  Cinciunatus  M. 
Lucas  was  tried ;  that  Francis  E.  Bacon  was  sworn  on  said 
trial,  and  testified  that  he  saw  C.  M.  Lucas  give  said  Little- 
berry  Lucas  glOO  or  $150,  at  P>ancisville;  that  said  Francis 
E.  is  now  dead,  and  that  ho  was  a  man  of  undoubted  char- 
acter, and  entitled  to  full  credit. 

5th.  Because  the  Court  erred  in  allowing  proponnder's 
counsel,  in  conchision,  to  argue  before  the  jury,  tliat  the  in- 
quisition of  lunacy  was  void  and  irregular,  when  no  notice 
had  been  given  of  such  a  i^round  in  ilie  prec<Hiing  arirument : 
and  in  overruling  caveafor-s  obifictiou  thereto:  and  in  allow- 
ing  said  proponndf^r's  counsel,  to  argute  that  C.  M,  Lucas 
had   loaui'd  out  thirtvor  foriv  thonsatid  dollars  in  his  liands, 

mm  J 

as  guardian  of  L.  J^u«;as,  to  people  of  Crawford  county, 
with  a  view  of  influencing  put)lic  sentiment  there  in  his,  said 
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C.  INI.  Lucas'  favor,  wlioii  thoro  was  no  proof  of  such  facts.and 
in  not  siof)ping  him  upon  the  nupiost  of  rav«^ator*s  counsel 
to  that  circct,  and  in  not  oxpressinp"  disapprobarion  of  his 
course,  when  5-aid  ccmnsel  declared,  in  ihe  presence  of  the 
jury,  that  he  liad  troiien  it  out,  and  as  sctisihle  men,  they 
would  have  lo  be  inliuencod  bv  it,  whether  it  was  resrular  or 
not. 

f)th.  Because  tlie  Court  erred  in  refusiuii  to  cive  in  charge 
in  the  words  and  laii^iiijise  requesteii  the  first  request  made 
by  caveator's  counsel, as  follnws:  "''1  hni  in  presumption  of  law 
tlie  testator,  L.  Lucap,  was  an  insane  lunatic,  from  age  and 
disease,  on  the  2(1  day  of  April,  in  ih"  year  IS55,  and  unless 
this  pr'Niinipticn  is  leniovi'd  hy  ^^atislactory  proof,thewill 
cannot  be  set  up,  and  the  burden  of  removing  it  is  on  the  pro- 
poutider,"  and  in  striking  from  iheuj  the  words  "from  age 
.and  disease.-' 

7th.  Hecause  the  Court  erred  in  refusing  to  give  in  chaise 
in  the  words  and  language  requested — the  request  of  cavea- 
tor's counsel  as  fohows :  If  the  jury  believe  the  paper  pro- 
pounded was  made  and  intencJed  its  a  mere  temporary  in- 
strument lor  a  purpose,  and  the  testator  intended  and  attempt- 
ed to  write  another  will,  afterwards,  settling  his  property  on 
his  daughters  and  their  children,  and  way  prevented  from 
making  such  subsecpient  will  by  the  act,  or  false  messages  of 
James  IVl.  Parsons,  or  either  or  all  of  the  propouiiders,  then 
they  must  find  against  that  paper  propounded — and  in  re- 
fusing ti»  charge  the  same,  or  any  pait  thereof,  and  in  giving 
no  charge  upon  the  subject  embraced  in  said  request, 

Sih.  Hecause  tlic  verdict  (»f  the  jurv  is  contrary  to  law  and 
evidence,  and  decidedly  and  strongly  against  the  weight  of 
evidence. 

9th.  Hecause  tlie  charge  of  tiie  Court  was  abstract  aud 
general — not  aj)plied  to  the  facts,  and  circumstances  of  the 
case,  and  was  well  cali  ulated  to  mislead  and  confuse,  and 
did,  in  lact,  mislead  and  confuse  the  jury. 
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The  Court  ri'fusofi  the  motion  for  a  new  trial,  and  counsel 
for  cavc^ator  (xeeptod. 

Steimikns;  IIat.l;  Hill,  for  plaintill'  in  error. 

B\j  the  (.\ff:r!, — Lvmimcin  J.  delivering  the  opinion. 

[1.]  Tln^rrreit  qnesiion  made  by  the  record  in  this  case, and 
the  oiioehiflly  ari^ned  hy  counsel  on  both  sides,  is,  whether 
ihe  C»»nii  below  erred  in  refnsiir^  to  LMant  a  nt;w  trial  on  the 
Slh  j^round,  in  the  motion  for  a  new  trial,  "b«  cause  the  vor- 
diet  was  contrary  to  the  law  and  evidence,  and  decidedly 
andstroni^ly  against,  the  weiLjht  of  evidence.*' 

The  evidence  is  voluminous,  and  the  witnesses  give  dilfer- 
ent  opinioUvS,  as  to  the  capacity  of  the  testator  at,  and  about 
the  time  of  the  factum  of  the  will,  but  the  main  current  of 
facts  in  relation  to  the  testator's  ^' mind  and  habits,  and 
affections,"  seem  to  be  very  well  agreed  on  by  nearly  ail 
the  principal  witnesses  on  both  sides.  The  evidence 
makes  ils  distinctly  acquainted  with  the  testator  as  far  back 
as  twenty  years  before  the  making  of  the  paper  here  set  up 
as  his  will,  and  there  is  some  evidence  going  much  further 
back,  but  it  is  unnecessary  to  consider  it.  Prior  to  the  win- 
ter of  1853  and  1854,  the  testator  was  asane  man;  after  that 
time,  it  is  conceded  by  the  propounders,  that  he  became  de- 
ranged, at  least  a  lunatic.  The  propounders  insist,  however, 
thai  he  was  restored  to  his  reason,  or  at  least  had  a  lucid  in- 
terval, en  the  2d  day  of  April,  1S55,  and  this  is  denied  by 
the  caveator,  and  this  is  the  main  issue. 

Before  the  loss  of  his  reason,  Dr.  Ilall  says  he  was  "a 
clear  headed,  discriminating  person  in  ordinary  business 
matters,  respectful  and  decent  in  his  deportment."  All  the 
witnesses  who  speak  on  this  point,  corroborate  this  statement. 
He  was  a  practical,  thriving  business  man,  careful  with  his 
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property,  very  successful  iu  farming,  and  in  the  use  of  money ; 
he  was  a  drinking  man,  and  sometimes  drank  too  much  ;  and 
when  drinking  fond  of  jesting ;  '•'  but  he  was  never  irra- 
tional," ''never  indi^cent  in  his  deportment,"  never  substi- 
tuted "imaginary  things  for  facts,"  even  when  he  had  drunk 
too  much.  "  lie  was  just  as  hard  to  trade  with  under  the 
influence  of  hquor,  as  at  any  other  time.'' 

He  had  great  domestic  troubh\s ;  he  and  his  wife  did  not 
live  happily  togetlier;  her  temper  was  unfortunately  affected 
by  a  hysterical  disorder,  but  this  kind  of  life  was  not  uni- 
form and  continuous;  there  were  times  when  her  temper 
gave  way,  and  then  there  was  greater  harmony  in  the  house- 
hold. At  times,  they  did  not  speak  to  each  other,  nor  did 
they  room  together.  He  often  complained  of  his  hardships 
in  these  respects,  and  declared  his  domestic  troubles  drove 
him  to  dripking.  A  poor,  but  common  refuge  in  such  cases. 
Many  other  evidences  of  unhappiness  are  stated  in  the  re- 
cord, which  I  need  not  repeat.  He  had  two  daughters ;  one 
married  Elza  Holsten,  and  the  other  married  James  M.  Par- 
sons; neither  married  to  suit  him.  The  last,  especially, 
married  clandestinely,  and  very  much  against  his  will;  for 
sometime  after  this  marriage,  the  witnesses  say,  the  testator 
"hated  Parsons ;"  afterwards  he  said  he  would  make  the 
best  of  it,  and  some  of  the  witnesses  say  "  he  came  to 
respect  Dr.  Parsons ;"  llolsten,  he  declare  J,  was  not  of  much 
force  any  way.  It  is  very  clearly  .shown,  that  always  before 
his  insanity,  Littleberry  Lucas  declared,  neither  of  these 
men  should  ever  have  his  property  *•  if  he  died  in  his  right 
mind,^' 

The  testator  had  one  son,  the  caveator  in  this  case;  in  this 
son,  and  his  famii}^,  this  old  man  .*^ecms  to  hava  found  all 
his  happiness.  Our  brother  11  ill  s|;cak.  of  this  sou  as  the 
old  man's  cloud  by  day,  and  f>illar  of  lire  by  night.''  and 
even  our  brother  Trippe,  the  counsel  tor  tlu'  propoundeis, 
admits  that  Cincinnatus  M.  Lucas  '•  was  at  once  the  old 
man's  Reuben  and  Benjamin."     With  a  force  which  a  glad 
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father's  heart  alone  could  express,  the  tei>tator  was  in  the  habit 
of  declaring  that  ''Nat,  his  5on,  was  all  a  l\ither's  heart  could 
wish."  After  a  careful  examination  of  the  evidence,  we 
must  admit,  that  none  of  these  euloiries  can  be  called  ex- 
travagant.  As  a  natural  result,  this  son  had  all  his  father's 
confidence.  He  kept  liis  money  and  notes,  attended  to  all 
his  business,  "helped  him  to  make  what  he  had,"  and  it 
seemed  to  be  the  father's  delight  to  do  just  as  his  son  said. 
He  bought  a  new  secretary  for  the  safe  keeping  of  his  papers, 
and  had  it  carried,  not  to  his  own,  but  to  Nat's  house.  If  a 
neighbor  came  to  borrow  money,  he  sent  him  "to  Natty;'* 
if  cotton  was  to  be  sold,  or  an  overseer  employed,  or  any- 
thing else  done,  "Natty"  must  doit.  The  wisdom  of  this 
confidence  is  seen  in  the  result — the  old  man  continued  to 
grow  rich.  With  this  clear  head,  and  these  fixed  affections, 
old  Mr.  Lucas,  sometime  before  1845,  called  on  his  neighbor, 
Mr  Lester,  to  write  his  will ;  it  was  very  carefully  prepared. 
The  testator  and  the  scrivener,  at  the  instance  of  the  first, 
sought  a  retired  place,  and  Mr.  Lucas  had  his  plan  for  dis- 
posing of  his  large  estate,  all  arranged ;  he  gave  his  wife  a 
competency;  he  settled  upon  his  daughters,  portions  for  life, 
remainder  to  their  children  ;  he  gave  Cincinnatus's  sons  a 
special  legacy  "  to  perpetuate  his  name,"  as  he  said  ;  he  gave 
his  faithful  old  negroes,  "  who  had  worked  with  him,  and 
through  the  heat  and  burthen  of  the  day,"  to  his  son,  for 
"Natty  would  take  good  care  of  them;"  he  stated  to  Mr. 
Lester  his  reasons  at  the  time^  for  so  making  his  will,  and 
for  giving  his  son's  family  the  advantage,  and  they  are  in 
strict  accordance  with  tlie  facts  above  slated;  ''it  was  a 
rational  act,  and  rationally  done." 

Some  time  after  this,  he  bought  a  plantation  west  of  Flint 
River,  and  put  certain  negroes  on  it:  this  heflid  for  his  son's 
"boy  children;"  he  bought  it  for  ihr;ai,  ami  L^rive  it  totiieni, 
and  often  spoke  of  if,  and  i^ave  his  reasons  tor  ii.  Miiny  of 
the  wiini'sses  dt'lail  many  ffirts  sh(>wing  the  old  n}an'.s  fixed 
purpose   in  this  regard.     To  fix  this  property  on  Nafs  boys 
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i  gift  troin  tlieir  LM'iuid  lilt  her,  in  token  of  his  attoction  for 
nj,  iiud    tluMr  fathor  and  nlMth^r,  '*and  to  perpoluate    his 
Me;"  he  destroyed   llie  will  drawn   by  Mr.  Lester,  and  on 
^  Till  day  of  July,  1JS45,  made  anotlier;   this  will  was  also 
ade  wiiii  ureal  caro :  it  was  drawn  by  his  confidential   at- 
rney,  is  elaborate,  and  well  planned,  and  j)recisely  as  ihe 
ne   described    by   Mr.    Lester,   with    the    exception  of  the 
liang<»  of  leizacies  to  the  ehildren   of  his  son.     At  this  time, 
[-.itiieherry  Lnras  lived  m    Monroe  county:  in  1847,  he  ap- 
iied  to  the    Legislatnre  lo  change  the  county  lines,  so  as  to 
iticlude  him  in  the  county  of  Crawford,  statitiir  in  his  sworn 
petition  for  iliis  purpose,  that  he  had  made  his  will,  that  his 
son  Wiis  appointed  hi.:  executor:  that  most  of  his  lands  and 
property  lay  in  the  county  of  Crawford,   where  also  his  son 
lived,  and  for  the  convenience   of  his  son  in  executing  his 
■will,  he  wished  to  be   placed  in  the   county  of  Crawford; 
!the  Legislature  granted  his  petition; afterwards,  at  the  session 
of  ISol-MS,   ati   Act    was   passed  repealing  generally   the 
former  Acts  changing  the  county  lines,  and  this  placed  Lit- 
tlcberry  Lucas  back  in    the  county  of  Monroe;  to  the  very 
next   session  of  1S53--54,  he  sent   his  petition  to  he  placed 
back  again  into   Crawford  county;  he  asked  Col.  Hunter  to 
assist  Mr.  Culverhouse  and  Kay,  in   getting  this  bill   passed, 
as  he  was  thrown   back  into  the  county  of  Monroe,  against 
his  wish,  and  wished  to  be  |)laced  again  in  Crawford,  for  the 
convenience  of  his  executor:  this  bill  was  also  passed,  and 
approved  the  13th  day   of  February,  1S54:  he  also  became 
dissatisfied  with  some  decisions  of  this  Court,  because  ho  had 
understood  they  coiitlicted  with  the  settlement  of  his  daugh- 
ter's; he  brought  his    will  to  his  lawyer,  Col.  Hunter,  in  the 
fall  of  1853,   as  Col.  II.   recollects,  for   examination  in   thif 
particular,  and  when  informed  that  his  will  did    not  conflic 
with  the  decisions  of  the  Supreme  Court,  he  expn  ssed  hin 
self  pleased,  and  again  expressed   his  pa'*ticular  satisfactii 
with  these  portions  of  his  will,  and  repeated  the  same  reaso 
for  them  which  he  had  given  so  often    before.     Up  to  t' 
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period,  and  to  ihvse  poirii^.  il..-  ii'snuinny  is  cit'ur,  strouir,  arid 
uii broke II.  Hy  llic  wiil  «)(  l >:  I '.,  In^  i^rxvr.  Lis  iiioiicy  and 
notes,  to  his  son  CinoiunaM;-  :  s  juk*  ihrt^e  of  tht^  witnesses 
think  he  expressed  a  di>saii^'ariion  with  this  poriinn  of  his 
will  bcfi)re  his  deran4^«Mnent:  Mr.  Hanks  sjys  he  spoke  to 
him  to  write  a  new  will  on  this  ac^onni,  in  Afay,  1853,  but 
did  not  say  how  he  wonid  make  It  oiherv.ise,  and  never  ap- 
pointed a  time  to  attend  tt)  jr.  Mr.  Wo-xlward  and  Air.  Jack- 
son also  spoke  of  )ieari!i;j[  similar  remarks  1  eforo  his  de- 
rangement, but  they  are  not  certain  as  to  the  time.  Admis- 
sions atjd  casual  n^marks,  unless  well  remembered,  and 
distinctly  repeated,  furnish  very  weak  evid-Miee. 

We  know  the  human  menn)ry  is  at  fau't.  in  nothing  more 
than  dates,  unless  particularly  char£:ed  to  remember  them. 

Most  clearly,  therefore,  the  will  of  1845  contained  and 
represented  the  testamentary  intentions  of  Liitlel>erry  Lucas, 
when  sane,  and  admitted,  on  all  hands  to  have  been  sane. 
The  lime  when  Mr.  Lucas  became  insane  is  not  definitely 
fixed ;  Dr.  Hall,  an  experienced  physician,  discovered  some 
symptoms  of  it,  he  thinks,  as  far  back  as  shortly  after  1S50; 
he  was  getting  quite  old — near  the  period  allotted  for  man  to 
live:  his  insanity  was  doubtless  produced  by  a  combination 
of  causes;  the  manifestations  of  the  muladv  of  maiJness 
were  numerous,  and  nnmistakeable;  we  \v\\\  mention  some 
of  the  more  prominent,  for  the  purpose  of  tracing  with  more 
certainty,  the  evidences  ot  his  condition  on  the  2d  day  of 
April,  1855. 

With  a  few  immaterial  exceptions  of  ophiionft  to  the  con- 
trary, it  is  conceded  by  all,  that  this  old  man  had  not  liis 
reason  in  \^5\:  he  lost  all  sense  of  decency  iii  the  presence 
of  ladies;  he  was  untruthful  ;  he  (»{Frred  a  young  lady  §200, 
and  when  she  refused  to  receive  it,  he  was  about  to  burn  it 
in  his  pipe,  and  was  only  prev(;nted  by  her  consenting  to 
take  it:  he  was  traveling  over  the  country  declaring  his 
wife  was  dead,  and  he  wanted  to  marry  again  ;  addressed 
several  ladies;  offered  to  buy    a  wife,  at  prices  varying  from 
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small  sums,  ora  It'W  negroes,  up  to  §20,000:  he  declared  he 
could  buy  a  wife,  and  would  do  it;  (was  this  madness? 
Quere;)  when  corrected  in  any  of  his  wild  notions,  he  would 
get  angry,  and  insist  he  was  right;  he  insulted  his  own  sis- 
ter-in-law, at  her  own  table;  was  otfering  to  sell  his  negroes 
at  times,  for  the  wildest  prices,  and  then  for  almost  nothing; 
all  the  family  united  in  having  him  declared  iwn  compose 
and  in  having  a  guardian  appointed  under  our  statute;  ac- 
cordingly, a  commission  was  sued  out,  on  the  30lh  day  of 
June,  1854,  he  was  declared  an  insane  hinatic  from  age  and 
disease,  and  incapable  of  managing  his  own  affairs  ;'Mns 
son  was  appointed  his  guardian ;  his  affections  entirely 
changed;  he  took  up  with  Parsons  and  Holsten,  and  his 
hatred  for  his  son  Avas  the  most  intense;  he  would  curse  him 

as  the  d st  rascal,  and  rogue,  and  fool,  that   ever  lived  ; 

charged  him  with  stealing  his  will,  and  his  properly,  and 
declared  he  intended  to  make  a  will,  and  cut  him  off  with 
i85,  as  being  all  the  law  allowed  him.  All  these  manilesta- 
tions  of  insanity  are  testified  to  by  many  witnesses;  pages 
could  be  filled  with  Ills  sayings  and  doings,  illustrating  this 
sad  con<Jition. 

Was  he  restored,  or  at  least,  did  he  have  a  lucid  interval 
when  he  executed  the  paper  propounded?  It  is  scarcely 
possible  to  be  too  strongly  impressed  with  the  great  d^»gree  of 
caution  necessary  to  bo  observed  in  the  examination  of  the 
proof  of  a  lucid  interval.  fVfiite  vs.  Bwi/er,  I  Ecc.  B.  46. 
In  cases  of  insanity  proper,  this  proof  is  ol^en  matter  of  ex- 
treme dilficult}'',  because  the  patient  so  atTected  is  not  unfre- 
quently  rational  to  all  outward  appearance,  without  any  real 
abatement  of  his  malady,  so  that  in  truth  and  substance,  he 
is  just  as  insane  in  his  apparentUj  rational,  as  hi»  is  in  his 
visible*  ravuii?  fits.      llro.rdvn  r.v.  Brtnni^  2  Ecc   H,  3f»<^ 

'I'iitv^e  considfM'aiions  rcmier  ii  necessarv  lor  the  C..)uris 
and  juries  TO  rely  but  little*  u[)()n  lufie  i>|iinions,  fnit  to  look 
at  \\\o.  i^ruinKis  upon  wliirh  opinions  are  formed,  and  to  be 
guided  in  ilu-'ir  own  judgments  by  J'avt.s  proved,  and  by  acts 
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done,  rather  than  by  the  jiuliriiieiit  of  others.  KinJesidc  vs. 
Harrison^  1  Ecc,  li.  2i)G ;  1  IViUhnns  on  Executors,  2d 
•fw.  Ed.  \S. 

When  cenrral  hinacv  is  once  sliown,  it  is  not  sniricicnt 
in  order,  to  establish  a  hicid  interval,  to  show  merely  a  ces- 
sation of  the  violent  symptoms  of  the  disorder,  but  a  restora- 
tion of  the  faculties  of  the  mind,  sn/Ilcient  to  enable  the  par- 
ty soundly  lo  judge  of  the  act.  Hall  vs.  IVainier  9  Ves. 
611. 

Was  Littleberry  Lucas  so  far  restored  as  to  be  able  to  com- 
prehend the  condition  of  iiis  family  and  property,  to  remem- 
ber his  affections,  oblijjations,  and  former  testamentary  in- 
tentions? Was  he  relieved  of  liis  delusions  in  regard  to  his 
son,  or  did  he  act  on  these  delusions? 

After  a  careful  examination  of  the  facts  proved,  and  acts 
done,  we  find  every  exhibition  of  insanity  existing  in  1S54, 
continuing  in  1855,  and  many  of  the  most  palpable  evi- 
dences of  such  insanity  shown  in  this  record,  occurred  in 
1855 — many  of  them  a  short  time  before,  and  many  a  short 
time  after  the  2d  day  of  April,  and  on  that  very  day,  we  find 
several  strong  "soundings to  folly,'*  declared  by  the  authori- 
ties to  be  proof,  in  spite  of  apparent  calmness,  of  the  con- 
tinuance of  the  malady. 

Let  us  state  a  few  clearly  proven  instances,  as  samples  of 
many  in  this  heavy  record.  Dr.  Hall  says:  "  I  had  a  meet- 
ing with  him,  (L.  Lucas)  I  think  in  March,  1855,  a  short 
time  before  the  April  Term  of  the  Court  of  Ordinary,  for 
the  purpose  of  bringing  about  a  reconciliation  between  him 
and  his  son;  I  asked  hirn  in  the  street, if  he  had  been  to  see 
Nat ;  he  said  no,  that  he  had  as  soon  go  to  hell  as  to  go 
there ;  that  Nat  was  a  damned  rascal,  and  a  damned  rogue, 
and  made  use  of  the  most  violent  and  abusive  terms.**  Dr. 
Hall  attempted  to  reason  with  him, and  correct  his  mistaken 
imaginations  about  Nat's  conduct,  when  ^^  he  renewed  his 
b  use  of  his  son  in  such  a  violent  and  abusive  manner,  that 

concluded  he  was  still  laboring  under  his  derangement ;'' 
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*Mie  wasso^  ;in',  and  the  indichtions  of  insanity  1 

alliuie  to,  ]  mitik  the   effects  of  drink  operating  at 

the  time,  ().  |  rodiRMl  by  liquor  recently  taken."  George 
Kosseau,  a  I»roiher-iij-law  to  Littleberry  Lucas,  says,  "he 
also  visited  my  house  in  1S55;  while  here  he  said  a  man 
that  was  uot  worth  870,000,  ought  to  be  kicked  out  of  hell; 
he  also  said  he  did  not  know  whether  there  was  any  hell  or 
not,  and  he  bi;  damned  if  he  was  going  to  trouble  himself 
about  it.  There  wa^  a  quilting  at  my  house  while  he  was 
here,  and  when  the  i}uilt  was  finished,  he  proposed  to  a  lady 
of  as  much  respectability  as  any  in  this,  or  any  other  coun- 
ty, that  they  would  wrap  up  in  the  quilt,  and  go  to  bed: 
this  was  said  in  the  presence  and  hearing  of  several  per- 
sons, and  I  should  not  have  allowed  him  to  stay  in  the  house, 
but  from  the  fact  that  I  regarded  him  as  an  insane  man; 
he  did  not  drink  any  spirits  while  here  the  last  time,  nor 
did  I  consider  him  drunk  when  he  came  here." 

JVilli(t77i  H.  Griffith  says,  that  the  "  latter  part  of  Mctrch, 
or  ear/i/  in  •dprii,  1855,  he  had  a  conversation  with  L. 
Lucas,  in  which  he  spoke  of  Nat  as  a  rogue,  a  rascal,  and 
the  f?iost  hateful  of  men ;  said  Nat  pretended  to  have  some 
Court  papers  giving  him  his  property;  that  he  knew  all 
about  such  papers,  and  that  Nat  could  tear  them  up  if  he 
would;  that  he  and  Nat  could  agree,  and  put  them  out  of 
the  way,  and  he  wanted  Nat  to  do  it,  but  he  wouhPnt,  damn 
him  ;  no  such  rascal  shall  ever  have  anything  1  have  got; 
he  shall  come  to  the  plough,  damn  him." 

Samuel  P.  Corbin  says:  "A  man  had  died,  and  been 
put  into  a  metallic  coffin ;  the  coffin  was  brought  to  my 
house,  and  Littleberry  Lucas  took  a  complete  view  of  it, 
felt  it,  and  knocked  it  with  his  knife — seemed  amazed,  and 
made  many  foolish  remarks  about  it,  illy  becoming  the  oc- 
casion;  he  then  said,  "when  I  die,  I  want  one  of  these 
things  to  be  buried  in  ;  the  devil  can  never  get  a  man  when 
he  is  boxed  up  in  one  of  these."  This  was  not  said  jestingly ; 
he    said  it  with  a  countenance  as  solemn  as  he  ever  wore* 
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beseemed  to  speak  it,  as  if  he  believed  what  he  said.  This 
was  about  the  Isi  of  May,  1S55 ;  I  saw  him  in  March^  and 
Jipril^  of  the  same  year,  and  he  was  as  crazy  then,  as  at  any 
time  before,  or  after." 

On  the  very  day  of  making  the  will,  he  requested  J.  M, 
Simmons,  one  of  the  witnesses  to  the  will,  to  tell  "his 
brother  not  to  send  his  note  to  Nat  Lucas,  that  he  intended 
to  have  his  business  out  of  Nat's  hands;*'  and  yet,  when 
sane,  and  for  years,  no  one  else  could  be  trusted  with  his 
business.''  Woodward,  another  witness  to  the  will  says^ 
that  L.  Lucas  "said,  after  he  made  his  will,  that  if  Nar 
Lucas  did  not  give  him  up  his  property,  he  would  be  damned 
if  he  did  not  cut  him  oti' with  five  dollars;  said  so  before."* 

John  Anderson^  a  witness  to  the  will  says,  lie  saw  Mr. 
Preston,  in  Knoxville,  on  the  day  the  paper  propounded  was 
written.  Mr.  Preston's  depositions  were  read,  and  he  says 
he  saw  L.  Lucas  in  Knoxville  about  the  last  of  March,  or 
the  first  of  April,  1855,  and  he  further  says,  that  deceased 
"called  Nat  many  ugly  names,  and  cursed  him  dreadfully ;. 
he  spoke  of  Nat  as  the  most  hateful  of  men;  lie  found  it 
difficult  to  find  words  of  sufficient  force  to  express  his  spite; 
he  was  then  insane;"  he  said  at  Knoxville,  in  my  liearing,. 
that  he  did  not  mean  to  give  Nat  anything,  because  he  was 
the  damnedest  rascal  he  ever  saw. 

On  the  night  of  the  very  day  he  made  the  present  will,  he 
told  B.  F.  Pritchard  *^  he  intended  to  make  a  will,  and  do  as 
he  pleased  with  his  property." 

Mr.  Knott  says,  "  In  the  Spring  of  1855,  while  L.  Lucas 
was  in  Macon,  he  told  me  he  had  been  offered  14  cents  for 
his  cotton,  which  was  about  4  cents  over,  what  anv  other  cot- 
ton  would  have  brought  that  day,  and  during  the  same  day, 
speaking  of  the  birth  of  children,  said  he  recollected  well 
when  the  granny  came  to  his  birth  ;  some  one  told  him  he 
must  be  mistaken ;  he  said,  oh  no,  he  was  not." 

A.  W.  Wyche  was  present  at  the  time  spoken  of  by  Mr.  Knott, 
and  was  the  man  who  asked  deceased,  if  he  was  not  joking 
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Lucas  said  "  no,  and  then  reaffirmed  it  to  show  the  strength 
of  liis  memory.  He  went  on  further  to  say,  in  the  same 
earnest  manner,  that  he  remembered  when  the  granny  enter- 
ed the  room  when  he  was  born,  and  he  described  her,  how 
she  looked,  &.c."  Both  these  witnesses  examined  closely  to 
see  if  lie  was  under  the  influence  of  liquor,  but  both  became 
satisfied  that  he  was  not,  and  that  he  acted  and  talked  as  a 
crazy  man,  and  not  as  a  drinking  man.  Previously  when 
sane,  he  had  always  gone  to  Macon  with  his  son,  and  did  just 
as  he  said.  Now,  at  the  time  alluded  to,  Dr.  Parsons  accom- 
panied him,  and  on  thai  same  day,  deceased  said  "  he  had 
more  sense  in  his  little  finger  than  Nat  had  in  his  head,  and 
he  cursed  him  for  a  damned  rascal,  and  a  damned  fool,  &c." 
In  May,  1855,  he  offered  to  give  in  his  property  to  the  Re- 
ceiver of  Tax  returns  in  Taylor  county.  He  had  about  six- 
ty negroes  there,  hut  represented  them  as  about  42  ;  insisting 
that  small  ones  who  did  not  work,  should  not  be  given  in. 
He  had  a  good  plantation  of  about  1000  acres,  and  this  with 
the  42  negroes,  he  valued  at  about  ($2,700)  twenty-seven 
hundred  dollars.  The  sensible  Tax  Receiver  would  not  al- 
low him  to  swear  to  it,  because  he  thought  him  crazy.  This 
is  testified  to  by  three  witnesses,  who  say  he  was  not  driiuk 
at  the  time,  but  crazy.  If  he  had  sworn  to  this  valuation, 
would  any  jury  on  earth,  have  found  him  guilty  of  false 
swearing?  His  son  returned  the  same  property  at  near 
g40,000. 

"  Facts  proved,  and  acts  done,"  showing  this  condition  of 
mind,  are  multiplied  by  more  than  a  score  of  witnesses 
which  need  not  be,  and  cannot  be  repeated.  They  cover  the 
whole  of  the  year  1855.  The  danger  of  relying  upon  opni- 
ions  in  a  case  like  this,  dis  wisely  remarked  by  Sir  John  Nich- 
oll  as  above  quoted,  is  strongly  illustrated  in  this  case.  For 
the  witnesses  who  thiiik  he  was  rational,  give  it  as  their 
opinion,  that  he  was  ssme^  having  7io  indications^  of  derange- 
ment, the  whole  of  the  year  1855 ;  the  very  period  when  the 
facts  testified  to,  occurred.]  [Some  of  them  say  he  was  restor- 
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ed  in  the  fall  of  1S54,  and  one  or  two  intimate,  as  their  opin* 
ion,  that  he  never  was  deranged.  Some  people  seem  lo  think 
a  man  is  not  crazt/  unless  he  is  frantic.  That  Mr.  Lucas 
was  often  calm,  and  quiet,  and  loaned  money  to  Mr.  Jackson 
on  one  occasion,  and  shaved  a  note  for  Dr.  Simmons,  on  an- 
other, and  did  so  with  apparent  reason,  we  do  not  doubt. 
Many  lunatics,«and  deranged  men  have  done  many  things 
requiring  much  more  thought,  and  judgment.  Doubtless  Mr. 
Huckaby  honestly  thought  Mr.  Lucas,  v/as  as  sound  as  any 
man,  when  he  sent  for  him  to  mend  the  harness,  &c. ;  and 
that  too,  notwithstanding  Mr.  Lucas  concluded  he  would 
himself  '^  tan  the  leather  to  mend  the  harness,"  and  Mr. 
Huckaby  himself  thought  the  harness  were  not  worth  mend- 
ing at  all. 

The  circumstances  also,  under  which  this  paper  was  writ- 
ten, cannot  help  the  propounders  on  the  question  of  sanity. 
The  deceased  was  mad,  excited  because  his  son  had 
continued  the  application  to  revoke  the  letters  of  guardian- 
ship. The  will  was  made  in  the  Court  room  ;  no  delibera- 
tion, no  plan  arranged,  no  good  feeling  for  that  son  who  was 
once  all  a  father's  heart  could  wish  a  son  to  be;  in  every  res- 
pect so  ditferent  from  the  circumstances  under  which  he  had 
written  and  prepared  two  wills  before.  To  settle  his  daugh- 
ters' portions  to  their  separate  use,  and  "extend  his  property 
over  to  his  grand  children,"  and  make  a  special  bequest  to 
Nat's  boys,  "  to  perpetuate  his  name,"  were  always  the  cher- 
ished intentions  of  this  old  man  when  sane.  They  were  the 
great  features  of  two  former  wills.  To  execute  this  testa- 
mentary intention,  he  applied  to  two  sessions  of  the  Legisla- 
ture, to  place  his  residence  in  Crawford  county,  where  his 
€on,  and  executor  lived.  He  became  dissatisfied  with  a  de- 
cision of  this  Court, because  he  heard  it  interferred  with  one 
of  these  provisions  in  liis  will.  He  never  did,  so  far  as  the 
proof  goes,  abandon  either  of  these  intentions.  He  never, 
while  sane,  tolerated  any  other  contrary  intention.  These 
were  his  great,  his  fixed,  his  lifelong  testamentary  intention?. 

VOL.  XXVIL — 40 
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The  record  of  his  sane  moments  is  unbroken^  and  full  of 
them.  All  his  family  and  neighbors  knew  them.  And  yel 
when  he  execnted  the  paper  now  propounded,  it  does  not  ap- 
pear that  he  even  rero//^/^  either  of  these  former  purposes. 
Yet  this  paper  defeats  these  cherished  objects,  and  for  only 
one  recited  reason  of  dissatisfaction  with  his  former  will — a 
dissatisfaction  which  could  have  been  fully  remedied  by  a 
codicil  of  five  lines. 

There  is  yet  another  view  of  this  case  which  materially 
weakens  the  cause  of  the  propounders.  Even  if  Mr.  Lucas 
probably  had  testamentary  capacity,  it  is  clear  be  was  of 
weak  mind.  ^  Unquestionably/'  says  Sir  Jokn  Nicholl,  in 
speaking  of  the  will  of  one  under  commission  of  laoaqr, 
^  there  must  be  a  complete  and  absolute  proof  that  the  party 
who  had  so  formed  it,  (the  will)  did  it  without  any  assistance.^ 
Cartrighi  vs.  Carirightj  9  Ecc.  JR.  51.  We  are  not  satisfied 
chat  the  paper  propounded  is  the  free,  and  voluntary  testamen- 
tary act  of  Littleberry  Lucas.  With  such  a  revolution  of 
testamentary  intention  while  in  the  care  of  those  benefitted 
by  the  change,  and  under  such  circumstances  of  suspicion, 
and  weakness  of  mind,  the  law  must  have  strong  proof  of 
both  volition  and  capacity.  Walker  vs.  Hunter,  etal.,7 
Ga.  R.J  414,  Wynn  vs.  Bobinson,  4  Ecc.  JR.  88;  Brydges  vs. 
King,  lb  J  113;  Ingrain  vs.  Try  at  t,  Jb,  191,  204. 

The  evidence  in  this  case  presents  some  strong  proof  of 
fraud,  and  significant  activity,  to  say  the  least  of  it  The  de> 
ceased  was  helped  in  various  ways. 

All  the  family  wanted  a  ^^  trustee"  appointed  for  him.  Dr. 
Parsons  was  especially  urgent,  and  thought  Nat  was  the  man 
who  ought  to  be  appointed.  After  Nat's  appointment,  the 
propounders  became  the  best  friends  of  the  deceased,  and  his 
special  keepers.  Dr.  Parsons  ^  treated  Littleberry  Lucas, 
while  in  Lucas'  presence  kindly,  and  as  a  sane  man,  but 
away  from  said  Lucas,  he  treated  him  as  an  ^  insane  man." 
He  bid  off  land  for  the  deceased  at  Smith's  sale.  He,  and 
Holsten  helped  the  deceased  to  sell  his  cotton,  over  the  head 
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and  wishes  of  his  guardian.  Dr.  P.  first  applied  to  Col. 
Trippe  to  bring  the  rule  nisiy  to  revoke  the  commission  of 
lunacy,  and  was  the  active  man  in  getting  up  the  witnesses. 
It  does  not  appear  that  either  of  the  propounders  made  any 
effort  to  disabuse  the  father's  mind  in  regard  to  the  conduct 
of  his  son.  According  to  the  old  man's  ravings  they  were 
active  in  embittering  him  against  bis  son. 

Again,  the  old  man  is  raving — anxious,  apparently,  to  get 
the  commission  of  lunacy  revoked,  but  Parsons  says  to  Col. 
Hunter,  ^  if  C.  M.  Lucas  will  give  up  the  old  will  no  steps 
will  be  taken  to  revoke  the  letters,^^ 

The  old  man  is  raving,  because  under  the  old  will,  Nat  is 
to  get  all  his  money,  and  notes,  and  says  he  wants  to  alter  it 
for  that  reason.    But  Parsons'^told  C.  M.  Lucas,  at  Smith's 
•ale,  in  the  presence  of  Woodward,  ^^^he  would  give  up  the 
old  will  he  might  keep  the  money  and  notesJ'     In  no  case 
would  the  granting  of  the  propositions  of  Parsons  have  ac- 
complished the  wishes  of  deceased,  and  yet  he  pretends  to 
have  acted  for  deceased.     In  February  or  March,  1856,  the 
old  man  seems  determined  to  move  to  Monroe  county ; 
(while  sane,  he  was  very  anxious  to  die  in  Crawford.)     It 
was  a  bad  season  of  the  year  to  get  a  place.    The  old  man 
was  very  old,  was  bed  ridden,  and  unable  to  move  without 
assistance.    But  Parsons  declared  he  would  move  him  to 
Monroe,  if  he  had  to  move  him  to  a  shelter.    No  other  place 
being  available,  Holsten  finally  gives  up  the  place  he  was 
living  on  in  Monroe,  and  thither  the  old  man  is  carried,  to 
die,    After  this  removal  to  Monroe,  Holsten  said  he  thought 
the  new  will  would  stand.    In  the  summer  of  1856,  another 
will  was  spoken  of.    Mrs.  Peggy  Lucas  sent  for  Dr.  Ste- 
phens, Dr.  Searcy  and  Dr.  Simmons  to  examine  the  old  man 
and  see  if  he  was  then  competent  to  make  a  will.    They  met, 
and  so  pronounced  him,  and  a  time  was  appointed  for  the 
will  to  be  executed  by  these  physicians.    This  proceeding 
thus  far  was  without  the  knowledge  of  Dr.  Parsons.    But 
before  the  day  arrived  to  execute  the  will,  he  found  it  out 
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He,  Far.s'0?is,  told  Dr.  Simmons  not  to  come,  because  the  wo- 
men had  deceived  him,  lliat  the  old  man  already  had  a  will. 
He  then  went  to  Forsyth,  and  told  Dr.  Stephens  he  need  not 
come,  as  the  old  man  was  sinking,  Sac,     He  wrote  to  Dr.  Searcy 
not  to  come,  "  because  Dr.  Stephens  would  not  be   there.*' 
Mr.  HoUis  heard  the  discussion  between  Dr.  Parsons,  and 
the  women, on  the  subject  of  the  will.     Mrs.  Lucas  and  Mrs. 
Parsons  wanted  a  will  settling  the  proper  ft/ on  the  daughters^ 
but  Dr.  Parsons  was  afraid  it  would  affect    the   revocaiioiL 
Dr.  Stephens,  on  reflection,  did  go  down  on  the  day  appoint- 
ed to  write  the  new  will,  but  no  one  was  there  but  the  old 
man,  and  the  women.     The  old    man  was  sleepy,  and  the 
women  "  had  concluded  to  be  satisfied."     fVe  are  not  saits- 
fiedy  either  that  the  paper  propounded  was  executed  during 
a  lucid  interval,  or  that  in  the  weak  condition  of  the  mind  of 
the  deceased,  the  will  was  not  the  result  of  undue  influence. 
The  burden  was  on  the  propounders,  and  the  weight  of  the 
evidence  is  strongly  and  decidedly  against  them.     We  think 
the  Court  erred  in  not  granting  a  new  trial  on  this  ground. 
For  myself,  I  will  say  that  when  this  case  was  up  here  be- 
fore, my  mind   inclined   to  this  opinion.     After   a  full  re- 
examination and  argument,  with  the  additional  evidence,  I 
do  not,  and  cannot  entertain  a  doubt  on  this  point.  24  Gcu 
jR,y  663. 

But  it  has  been  insisted  that  the  paper  itself  is  sufficient 
evidence  of  sanity,  because  it  divides  the   property  equally. 
Cartright  vs.  Cartrtght^  is  relied  on  for  this  position.     On 
examination,  the  will  of  Armyne  Cartright  will  be  found  in 
every  respect  different  from   the  one  before  us.     That  will 
gave  all  the  property  to  one  side  of  the  house,  and  yet  it  was 
said  to  be  natural.     Why  ?     Because  it  was  in  strict  accor- 
dance t^z'M  the  attachment  oi  the  deceased,  and  her  test  amen- 
tary  intentions  while  sane.     This  is  not  pretended  for  the  will 
of  Littleberry  Lucas.    Miss  Cartright  wrote  her  own  will 
alone,  and  there  was  absolute  proof  of  absence  of  fraud,  and 
undue  influence.    The  very  essence  of  a  will  is. the  unshot 
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the  testator.  His  affec/ ions, ihwefon),  ratlier  than  apjinreut 
equality,  is  the  true  test  (»f  a  natural  will.  Accordiiiij  to  ilie 
jiidgnieiit  and  feelings  of  Littieberry  Lucas,  for  many  years  of 
his  sane  life,  a  will  equal  on  iis  /ace  was  not  equal  \n  /ac^y 
and  did  not  represent  his  wishes.  In  Cctrtri\:j;ht  vs.  Carf- 
rightj  Sir  William  Wyniie  said,  '*  it  was  a  proper  and  natural 
will,  and  conformable  to  what  her  ajfectiotis  were  proved  to 
be  at  the  time.'^  Where  is  the  slightest  evidence  in  this 
whole  record,  that  Little!)erry  Lucas  ever  did  for  a  mome?;! 
change  his  afi'ections  and  intentions  as  represented  in  the 
fourteen  first  items  of  the  will  of  1S45  ?  Was  not  one  of  the 
very  last  acts  of  his  sane  life  a  solemn  reaffirmance  of  that 
whole  will  ? 

[2.]  During  the  progress  of  the  trial,  and  while  Col.  Trippe 
was  on  the  stand,  the  caveator's  counsel  sought  to  prove  by 
him  the  submission  to  propounders  by  caveator,  of  the  fol- 
lowing proposition  to  compromise  the  case,  viz:  "  I  propose 
to  J.  M.  Parsons  and  Elza  Ilolsten  to  divide  with  them 
equally  the  money,  and  notes,  and  negroes,  given  me  by  my 
father's  will,  executed,  in  July,  1845,  provided  they  will 
agree  to  divide  with  me  equally  at  my  mother's  d  ath,  the 
share  which  she  takes  in  the  same  will.  This  proposition 
to  be  accepted  or  rejected  in  ten  days.  Oct  6th,  1855.''  Sign- 
ed, by  C.  M.  Lucas.  The  caveator's  counsel  further  stated  to 
the  Court  that  they  expected  to  shew  that  Parsons  replied  to 
this  proposition  as  follows:  "If  this  proposition  is  accepted 
will  the  old  will  be  set  up?"  Col.  Pinckard  said  •*  yes, except 
so  far  as  it  is  annulled  by  the  terms  of  the  prof)f)sition." 
Then  Parsons  replied,  "  do  you  think  I  would  accept  such  a 
proposition  as  that,"  and  rejected  it.  The  only  purpose  of 
introducing  the  proposition  was  to  make  the  reply  intc!li:?i- 
ble,  and  the  object  of  proving  the  reply,  *vas  to  show  that  the 
propounders  were  not  opposed  to  the  old  will  of  lS45,btcanse 
the  money  and  notes  were  left  to  C.  M.  Lucos;  the  ground 
which  caveator  insists  was  always  put  in  the  mouth  of  de- 
ceased while  deranged,  but  because  of  the  settlements  to  the 
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separate  use  of  the  daughters,  and  the  special  legacy  to  C.  M. 
Lucas^  children.  The  Court  rejected  the  evidence  on  the 
ground,  that  it  was  enabh'ng  caveator  to  manufacture  evidence 
for  himself.  We  do  not  see  how  caveator  manufactured  the 
reply  of  Parsons^  and  that  is  the  real  evidence  sought.  Oor 
brother  Trippe  is  very  indignant^  because  the  proposition 
does  not  include  Mrs.  Lucas.  A  sufficient  reply  to  that  is, 
that  Dr.  Parsons  did  not  reject  it  for  that  reason,  and  his  re- 
ply is  the  real  evidence  sought 

The  evidence  proposed,  is  the  savings  of  a  party  to  the  re- 
cord, and  is  certainly  good  against  him,  and  against  all,  who, 
with  liim,  seek  to  set  up  a  paper  which  the  caveator  alleges 
was  fraudulently  procured.  We  think  the  evidence  was  ad- 
missible, and  reverse  the  Court  below,  also,  on  this  ground. 


Judgment  reversed. 


Bennixg  J.  concurring. 


The  Court  are  unanimous,  that  all  of  the  decisions  com- 
plained of,  except  two,  ought  to  bo  aflTirmed.  As  to  those 
two,  they  are  not  unanimous.  Judge  Lumpkin  and  myself 
thinking,  that  those  two  were  erroneous,  Judge  McDonald 
thinking,  that  they  were  not  erroneous.  The  opinion  of  the 
Courtj  on  all  of  the  decisions  complained  of,  except  those 
two,  will  be  stated  by  Judge  McDonald.*  I  shall  therefore, 
c<^nfine  myself  to  those  two. 

0(  them,  the  first.is  thus  set  forth  in  the  bill  of  exceptions: 
"While  R.  P.  Trippe,  Ksq.,  was  on  the  stand  under  cross 
examination  by  caveator's  counsel,  caveator  offered  a  paper, 
to  be  used  in  evidenco,  purporting  to  be  a  compromise  in 
writing,  made  by  him  to  James  M.  Parsons  and  Etea  Hol- 
sten,  two  of  the  proponndcrs,  and  asked  him,  if  that  paper 
was  not  submitted  to  him  by  one  of  the  counsel  for  caveator, 

*  The  opinion  of  JuiAsc  McA:)ositi.T)  Vvete  xcWtt^^vo,  V^Ti^>a^«i.Vw^>sifc!A. 
to  me. — IttportcT. 
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as  a  compromise,  and  which  paper  was  in  the  following 
words,  viz:  "I  propose  to  J.  M.  Parsons  and  Elza  Holsten, 
to  divide  with  them  equally,  the  money,  and  notes,  and  ne- 
groes, given  me  by  my  father's  will,  executed  in  July,  1845, 
provided,  they  will  agree  to  divide  with  me,  equally,  at  my 
mother's  death,  the  share  which  she  takes  in  the  same  will — 
this  proposition  to  be  accepted,  or  refused  in  ten  days.  Oc- 
tober 6th,  1856." 

"The  paper  was  objected  to  by  the  counsel  for  propound- 
«rs.  Counsel  for  caveator  in  his  argument  before  the  Court, 
on  this  objection,  stated,  that  be  expected  to  prove  by  anoth- 
er witness,  what  Dr.  Parsons,  (one  of  the  propounders,)  said 
in  reply  to  that  compromise.^'  And  what  Dr.  Parsons  said 
in  reply  to  it,  was  as  follows — "If  this  proposition  is  accep- 
ted, will  the  old  will  be  set  up?''  Col.  Pinckard,  replied: 
^*  YeSj  except  so  far  as  it  is  annulled  by  the  terms  of  the  pro- 
position"— Parson's  replied:  "Do  you  think  I  would  accept 
such  a  proposition  as  that ;"  and  rejected  it. 

The  Court  rejected  the  evidence,  and  that  is  the  decision 
complained  of. 

The  question,  therefore,  is,  was  the  decision  right? 

In  other  words,  was  the  caveator  entitled  to  have  before 
the  jury,  Parsons's  reply  to  the  proposition? 

The  will  of  1845,  made  provision  for  the  wife  and  chil- 
dren of  Parsons,  but  made  none  for  Parsons  himself.  The 
reply  of  Parsons  betrays  extreme  hostility  to  that  will.  The 
property  which  C.  M.  Lucas  thus  proposed  to  divide  with 
Parsons  and  Holsten,  was  valuable,  amounting,  according  to 
some  of  the  testimony,  to,  as  much,  I  believe,  as  forty  thou- 
sand dollars, yet  Parsons's  repugnance  to  the  old  will  was  so 
great,  that  he  preferred  to  reject  a  third  of  this  property,  and 
stand  the  chances  for  establishing  the  new  will. 

It  is  true  then,  that  his  hostility  to  this  old  will,  was  ex- 
treme. 

Was  it  competent  in  the  caveator,  to  show,  that  Parsons 
entertained  such  a  feeling  of  hostility  to  that  will  ?     The  an* 
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swer  to  this  question,  depends  on  whether  that  fact  wou»d,  or 
would  not,  be  material  to  anv  of  the  issues. 

AmouL'  tlie  Grounds  of  the  caveat,  are  these  two:  that  the 
new  will  was  obtained  by  the  propounders,  by  undue  iuiiu- 
ence;  that  it  was  obtained  by  fraud.  Parsons  was  one  of 
the  propounders.  Among  the  issues  then,  were  those  of  un- 
due influence  and  fraud,  in  Parsons.  Now,  whatever  was 
material  to  these,  two  issues,  was  admissible  in  evidence. 
And  it  was,  certainly,  material  to  those  issues,  whether  Par- 
sons had,  or  had  not,  a  motive  or  cause,  for  resort  to  undue 
influence  or  fraud;  as,  it  is  material,  on  an  issue  of  murder, 
whether  the  accused  had, or  had  not,  a  motive  to  kill.  True, 
in  this  last  case,  the  mere  existence  of  the  motive,  (hate  or 
friendship,)  is  not  sufficient  to  establish  guilt  or  innocence — 
but,  still,  it  is  a  fact  material  to  the  issue  of  guilt  or  inno- 
cence. So,  although,  it  may  be  true,  that  the  mere  existence 
in  Parsons  of  a  motive  for  a  resort  to  fraud  or  undue  influ- 
ence, would  not  be  sufficient  to  convict  him  of  fraud  or  un- 
due influence,  yet  it  would  equally  be  a  fact  material  to  the 
issue,  whether  he  was,  or  was  not,  guilty  of  the  fraud  or  un- 
due influence.  It  would  be  a  fact,  which,  tliough,  not  suffi- 
cient of  itself,  to  establish  guilt  or  innocence,  might  be  suf- 
ficient, with  other  facts,  to  do  so. 

If  then,  there  existed  in  Parsons,  a  motive  for  the  use  of 
fraud  or  undue  influence,  it  was  a  fact  material  to  the  issues 
as  to  fraud  or  undue  influence,  and  therefore,  was  a  fact  ad- 
missible in  evidence  on  those  issues.  And,  of  course,  any 
facts  going  to  show  this  fact;  that  is,  going  to  show  the  ex- 
istence of  this  motive  in  Parsons,  would  also  be  admissible. 

Now  extreme  hostility  in  Parsons,  to  the  old  will,  would 
be  a  fact  going  to  show  a  motive  in  him  to  resort  to  any 
means,  not  excepting  fraud  or  nndiie  iinlnoiioe,  to  get  rid  of 
that  will.  Therefore,  anv  fact  troino:  to  siiow  this  hostiliiv 
in  him,  would  be  admissible  as  evidence.  His  reply  to  the 
proposition  for  a  compromise,  was  a  fact  going  to  show  this 
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My  conclusion,  then,  is,  that  this  reply  was  admissible  as 
evidence.  Of  course,  I  think,  that  the  proposition  ought  to 
go  with  it,  to  make  it  intelligible.  What  it  would  be  worth. 
when  admitted,  would  depend  on  what  other  facts  were  in 
evidence.  By  itself,  it  would  not  be  sufficient,  to  establish 
fraud  or  undue  influence. 

The  other  of  the  two  decisions,  is,  the  decision  that 
the  verdict  was  not  decidedly  and  strongly,  against  the 
weight  of  the  evidence.  In  my  opinion,  this  decision 
was  erroneous.  In  my  opinion  the  verdict  ivas  decid- 
edly and  strongly,  against  the  weight  of  the  evidence.  The 
evidence  is  voluminous,  and  it  would  take  much  more  time, 
than  I  have  to  spare,  to  give  my  reasons  in  detail  for  this 
opinion.  I  will  simply  remark,  that,  as  Littleberry  Lucas 
had  been  found  a  lunatic  by  due  judgment  of  a  proper 
tribunal,  which  judgment  was  still  in  force  when  the  new 
will  was  made,  the  onus  was  on  those  who  propounded  that 
will,  to  show,  heyond  a  reaaonuhle  doubts  that  he  was  not  a 
lunatic  at  the  time  when  he  made  that  will.  This  I  think, 
they  were  far  from  showing. 

McDonald  J.  dissenting. 


John  Knight,  et  al.,  plaintiifs  in  error,  vs.  William  Knight, 

administrator,  defendant  in  error. 

A.  (lies  test  at  L^  iii  Henry  coiiiuy.  His  will  is  proven  anx3  ndinillc-fl  lo  rccoril  iu 
that  county.  An  aipplicalitwi  i<  n»:nlo  lo  n*vcikf  the  letters  tCijliiinentJiry.  (Ui 
account  of  the  liirtli  of  ;i  poNiliuiuoiis  ehild  nnprouiled  lor.  In  the  mean- 
time, tlint  part  ol'  Henry  county  inelmlinu"  the  tctalor's  re.-'iilenee,  at  the  lime 
of  his  death.  ha.<  been  eut  oil' into  ."^paldin:;;  and  the  adniini.»:lratv}r  f/i  hmm^ 
-non  cum  tCftaiututo  auntjQ.  ha.s  removed  to  Texu.s. 
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lleldf  That  Henry  county  had  jurisdiction  of  the  proceeding;  that  the  right  to 
transfer  to  Spalding  was  a  personal  privilege,  and  that  in  this  and  all  similar 
cases,  all  done  previous  to  the  application  in  the  original  county,  was  rightly 
done,  and  valid. — McDonald  J.  dissenting. 

Proceedings  to  set  aside  and  vacate  will,  and  to  declare  an 
intestacy,  in  Henry  Superior  Court.  Before  Judge  Cabaniss 
at  April  Term,  1858.    Appeal  from  Ordinary. 

This  case  was  heard  in  the  Court  below,  upon  the  follow- 
ing agreed  statement  of  facts : 

Charles  Knight  died  in  the  county  of  Henry,  and  his  will 
was  admitted  to  probate  in  common  form,  in  the  Court  of  Or- 
dinary of  that  county.  Some  years  after  the  probate  of  the 
will  as  aforesaid,  the  new  county  of  Spalding  was  created 
and  organized,  and  that  portion  of  the  county  of  Henry,  in 
which  testator  resided  at  the  time  of  his  death,  was  cut  off 
and  included  in  the  new  county  of  Spalding.  This  was 
an  application  in  the  Court  of  Ordinary  of  Henry  county, 
on  the  part  of  John  Knight  and  others,  to  vacate  and  set 
aside  the  probate  of  said  n^ill,  and  to  declare  an  intestacy  on 
(he  ground  of  the  birth  of  a  posthumous  child  of  deceased, 
unprovided  for  by  his  will  The  administrator  with  the  will 
annexed,  had  removed  to  the  State  of  Alabama,  and  a  rale 
to  show  cause,  &c.,  had  been  served  on  him  by  publication. 

At  the  trial,  counsel  for  the  administrator  moved  to  dismiss 
the  proceedings,  on  the  ground  that  the  Court  of  Ordinary 
of  Spalding  county,  and  not  of  Henry  county,  had  jurisdic- 
tion of  the  cause.     The  Court  overruled  this  motion. 

Counsel  for  the  administrator  then  moved  to  transfer  the 
case  to  the  county  of  Spalding,  to  be  there  tried  and  dispos- 
ed of.  This  motion  the  Court  granted,  and  ordered  the 
cause  to  be  transferred  to  the  Superior  Court  of  the  county 
of  Spalding;  and  counsel  for  movants  excepted. 

Dotal  &  Nolan  ;  and  Tidwell  &  Wootten,  for  plain- 
tiffs in  error. 

J.  Q.  A.  Alfobd,  contra. 
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We  see  no  constraining  reason  for  reversing  the  judgment 
of  the  Circuit  Court,  directing  this  case  to  be  transferred  to- 
Spalding  county.  Should  the  probate  of  the  will  be  vacated, 
as  it  likely  will  be,  and  an  intestacy  declared,  on  account  of 
the  birth  of  a  posthumous  child,  unprovided. for,  letters  of 
administration  must  be  granted  on  the  estate  in  Spalding 
county.  That  being  so,  why  not  transfer  the  record  there 
at  once  ?  When  Taylor  was  cut  off  from  Crawford  county, 
a  judgment  in  ejectment  had  been  rendered  in  Crawford,  but 
before  a  writ  of  possession  issued,  there  was  an  application 
made  to  set  aside  the  judgment,  on  the  ground,  that  there 
was  no  process  to  the  declaration.  Pending  the  application, 
a  motion  was  made  to  transfer  the  case  to  Taylor,  the  land 
in  dispute  lying  in  that  county.  It  was  granted,  and  this 
Court  affirmed  the  judgment ;  mainly  upon  the  ground,  that 
if  the  judgment  in  ejectment  stood,  the  writ  of  possession 
would  have  to  issue  and  be  enforced  in  Taylor  county.  We 
think  the  two  cases  very  similar.  Both  were  new  cases, 
springing  out  of  the  original  proceedings.  And  in  boih,  the 
object  was  to  set  aside  the  judgment. 

So  at  the  last  Term  of  Macon  Court,  a  will  was  offered 
for  probate  in  Sumter  and  caveated.  The  judgment  of  the 
Ordinary  was  appealed  from  to  the  Superior  Court  In  the 
meantime,  Schley  was  carved  out  of  Sumter  and  the  con- 
tiguous counties,  and  took  in  the  late  residence  of  the  testa- 
tor. We  held,  upon  writ  of  error,  that  the  cause  pending 
on  the  appeai  was  properly  transferred  to  Schley. 

It  is  argued,  that  di  scire  facias  to  reverse  a  judgment  issues 
from  the  county  where,  the  judgment  was  rendered  ;  and  is 
sent  to  the  county  of  the  defendant's  residence.  True,  be- 
cause in  that  case,  the  defendant  voluntarily  removes  from 
the  county,  where  the  judgment  against  him  was  obtained. 
But  were  he  cut  off  into  another  county,  by  Act  of  the  Legis- 
lature, or  by  operation  of  law,  this  might  not  be  so. 
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The  judgment,  of  the  Ordinary  is  not  final,  but  condition- 
al. If  a  posthumous  child  born  and  no  suitable  provisioji 
is  made  for  it,  the  probate  is  revoked  ;    that  is  this  case. 

This  right  to  transfer,  is  a  question  of  privilege,  rather  than 
of  constitutional  law.  And  may  be  waived  by  the  party. 
And  all  done,  up  to  that  time,  will  be  adjudged  to  be  rede 
acta.  Otherwise,  the  most  serious  inconveniences  would 
result.  Hence,  the  Court  was  right  in  refusing  to  dismiss 
the  proceedings  because  the  county  of  Spalding  alone  and 
not  Henry,  had  jurisdiction  of  the  case. 


Judgment  affirmed. 


Benning  J.  concurring. 


The  substance  of  the  facts  of  this  case,  was,  I  think,  as 
follows :  In  1837,  Charles  Knight  died,  in  Henry  county, leav- 
ing a  will.     In  that  county,  the  will  was  admitted  to  probate, 

and  letters  testamentary  on  it  were  granted  to Knight. 

He,  as  executor,  went  on  to  execute  the  will,  making  his  re- 
turns in  that  county.  In  1852,  a  motion  was  made  in  the 
Court  of  Ordinary  of  that  county,  to  set  aside  the  pro- 
bate, the  ground  of  the  motion,  being,  that  a  child  was 
born  to  the  testator,  after  the  execution  of  the  will.  Pend- 
ing this  motion,  a  motion  was  njade  to  transfer  the  case  to 
Spalding  county,  of  which  last  motion,  the  ground  was,  that 
the  part  of  Henry  in  which,  the  testator  resided  at  his  death, 
had  been  cut  off  from  Henry,  and  made  a  part  of  Spalding. 
This  last  motion  the  Court  granted;  and  its  judgment  was 
affirmed  by  \i\e  Superior  Court. 

These  being  the  facts,  the  qurstiun  is,  whether  the  Court 
was  right,  in  sending  the  case  over  to  S|)alding  county?  I 
rather  think  that  the  Conr;  was.  '-YiMy  case  as  it  sterns  to 
me,  falls  within  the  priufipif;  of  ihe  dtMMsion,  in  Bain  n. 
JViinhish^  a  (l(*(isi.)n  mail';  \\\  Ma.ron,  in  January,   1859. 

I  am  not  prepared  to  say,  thai  1  think,  that  the  ease  was 
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one  in  which,  the  Act  of  the  Legislature,  cutting  of  the  part 
of  Henry,  and  raakini^  it  a  part  of  Spalding,  did  per  se,  de- 
prive the  Court  in  Uenry  oi  jurisdictiotu  The  effect  of  that 
Act,  was,  however,  I  think,  at  least  this  much,  viz:  to  give 
to  any  of  the  parties  interested  in  the  estate,  ihe  privilege  to 
have  the  case  transferred  to  Spalding,  at  their  option — Con- 
sequently, I  think,  that  if  no  party  interested  in  the  estate, 
had  availed  himself  of  this  privilege,  and  insisted  upon  a 
transfer  of  the  case  to  the  new  county,  the  subsequent  acts 
of  the  Court  in  Henry,  would  have  been  binding. 
I  am  in  favor  of  affirming  the  judgment. 

McDonald  J.  dissenting. 


Richard  Roe,  cas.  ejector,  and  John  Lee  and  Sampson  Pbow- 
ELL,  tenants  in  possession,  plaintiffs  in  error,  vs.  John  Doe, 
exdem.,  John  Cato's  orphans,  Daniel  Cato,  Elijah  John- 
son, et  al,,  defendant  in  error. 

Where  a  purchaser  of  land,  with  notice  of  a  prior  unrecorded  deed,  sells  to  one, 
without  noticCf  the  old  deed  being  still  unrecorded,  the  title  of  the  latter  wili 
be  protected. — BENSiNf;  J.  dissenting. 

• 

Ejectment,  from  Fannin  county.  Tried  before  Judge  Rice, 
at  October  Term,  1858. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  up- 
on the  several  demises  of  John  Cato's  orphans,  Daniel  Cato, 
Elijah  Johnson,  and  the  executor  of  Abel  N.  Dugger,  de- 
ceased, against  Richard  Roe,  casual  ejector,  and  John  Lee 
and  Sampson  Prowell,  tenants  in  possession,  for  the  recovery 
of  lot  of  land  number  fifty-seven,  (57,)  in  the  ninth  district  of 
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originally  Cherokee  now  Fannin  county,  containing  one  hun- 
dred and  sixty  acres. 

The  defendant  pleaded  the  general  issue  and  the  statute  of 
limitations. 

Upon  the  trial  on  the  appeal,  the  plaintiff  offered  and  read 
in  evidence,  a  grant  from  the  State  to  John  Cato's  oiphans, 
of  Walker's  district,  Houston  county,  for  the  land  in  contro- 
versy— grant,  dated  May  14th,  1847.  Next,  a  deed  of  con- 
veyance from  Daniel  Cato  to  Elijah  Johnson,  dated  25th  June, 
1849.  This  deed  was  not  recorded^  and  its  execution  was 
proved  by  one  of  the  subscribing  witnesses.  Plaintiff  next 
read  such  portions  of  the  depositions  of  witnefses,  taken  by 
commission,  as  were  descriptive  of  the  said  Daniel  Cato,  and 
went  to  identify  him  as  the  drawer  of  the  lot  in  question. 
He  proved  the  value  of  the  rent,  and  that  Lee  and  Prowell 
were  in  possession,  under  Samuel  Rutherford,  at  the  com- 
mencement of  the  suit,  and  closed. 

Defendants  moved  for  a  nonsuit,  on  the  ground,  that  plain- 
tiff had  failed  to  prove  that  Daniel  Cato  was  the  drawer  or 
grantee  of  the  land.  The  Court  refused  the  motion,  and  de- 
fendants excepted. 

Defendants  then  went  into  their  defence,  and  introduced 
a  deed  for  the  lot  in  dispute,  from  Daniel  Cato  to  Geoige  W. 
Slappey, dated  19th  June,  1854,  and  recorded  3d  July,  1854; 
then  a  deed  from  Slappey  to  Samuel  Rutherford,  under  whom 
defendants  hold,  this  deed  dated  23d  June,  1854,  and  re- 
corded 3d  July,  1854.  Defendants  next  offered  in  evidence, 
a  deed  from  Elijah  Johnson  to  John  Dugger,  Junior,  and 
John  Dugger,  Senior,  executors  of  Abel  N.  Dugger,  late  of 
Autauga  county,  North  Carolina,  dated  13th  March,  1850, 
and  recorded  26th  March,  1851.  This  deed  was  produced 
by  plaintiff,  in  response  to  a  notice  from  defendants. 

Plaintiff  offered  testimony  in  rebuttal;  and  a  great  deal  of 
evidence  was  introduced,  which  it  is  unnecessary  to  set  oat 
here. 

The  great — the  main  question  in  the  case  was,  as  to  the 
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effect  of  Slappey's  notice  of  Johnson's  unrecorded  deed  from 
CatOy  upon  the  title  of  Rutherford,  Slappey's  grantee,  who 
bought  without  notice  of  said  deed,  although  his  grantor^ 
Slappey,  had  notice. 

The  Court  below  charged  the  jury,  that  when  two  deeds 
are  executed  by  the  same  person,  conveying  the  same  prem* 
ises  to  different  persons,  the  one  recorded  within  twelve 
months  from  the  execution  thereof,  (if  the  feoffee  have  no 
notice  of  a  prior  unrecorded  deed  at  the  time  of  the  execu* 
tion  of  the  deed  to  him,)  shall  have  priority ;  but  if,  at  tho 
time  of  the  execution  of  the  deed,  he  has  notice  of  the  prior 
unrecorded  deed,  then  his  deed  shall  not  have  priority,  but 
the  elder  deed  shall  prevail. 

The  Court  further  charged  the  jury,  that  if  Slappey,  at  the 
time  be  received  the  deed  from  Cato,  had  notice  of  the  deed 
from  Cato  to  Elijah  Johnson,  then  no  title  passed  to  him^ 
Slappey,  and  he  gained  nothing  by  having  his  deed  recorded 
in  time,  and  the  title  was  still  in  Johnson,  or  the  Duggers,  if 
Johnson  has  conveyed  to  them.  Also,  that  it  was  not  incum- 
bent on  plaintiff  to  prove  that  Samuel  Butherford  had  notice- 
of  Cato's  deed  to  Johnson. 

Defendants  requested  the  Court  to  charge  the  jury,  that  if 
Rutherford  bought  of  Slappey  without  notice  of  the  deed  to 
Johnson,  he  was  not  affected  by  the  notice  to  Slappey.  This 
the  Court  refused  to  charge. 

Defendants  also  requested  the  Court  to  charge  the  jury,  that 
as  John  Dugger,  Senior  and  John  Dugger,  Junior,  had  failed 
to  file  any  evidence  of  their  being  the  executors  of  Abel  N. 
Dugger,  deceased,  that  plaintiff  had  no  right  to  recover  on 
the  demise  from  them ;  which  charge  the  Court  declined  ta 

give 

The  Court  further  charged  the  jury,  that  the  terras  ^John 

Cato's  orphans,"  in  the  grant,  implied  that  John  Cato  was 
dead,  and  that  it  was  for  the  jury  to  determine,  from  the  evi- 
dence, what  person  or  persons  were  meant  and  intended  by 
the  words  **  John  Cato's  orphans." 
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To  all  of  which  charge  and  refusals  to  charge,  defendants 
excepted. 

The  jury  found  for  the  plaintiff,  and  defendants  tender  their 
billof  exceptions,  assigning  as  error  the  aforesaid  nilings, 
charges  and  refusals  to  charge,  excepted  to. 

Walker  ;  Underwood,  for  plaintiff  in  error. 

J.  R.  Brown  ;  and  Milner,  contra. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion* 

The  only  question  we  deem  it  our  duty  to  consider  and  de- 
cide in  this  case  is  this:  Concede  that  George  W.  Slappey 
bought  of  Daniel  Cato,  the  orphan  of  John  Cato,  deceased, 
icith  notice  of  the  prior  unrecorded  deed,  made  by  Daniel 
Cato  to  Elijah  Johnson,  and  sold  to  Samuel  Rutherford,  who 
had  no  notice  of  the  conveyance  to  Johnson — is  Rutherford 
protected  in  his  purchase  ? 

As  between  Johnson  and  Slappey,  the  two  immediate 
grantees  of  Cato,  the  Act  of  1S37  declares,  that  Johnson's  ti- 
tle shall  prevail.  That  Act  settles  nothing  beyond  this;  and 
such  was  the  general  decisions  of  our  State  Courts  before 
that  Act  was  passed.  A  departure  from  this  doctrine  led  to 
the  passage  of  this  Act,  as  I  am  induced  to  believe  from  in- 
formation derived  from  one  of  the  old  Circuit  Judges.  And 
so  far  as  we  are  advised,  the  adjudications  were  equally  well 
settled  and  uniform  upon  the  other  point,  namely:  That  if 
A.  buys  land  of  B.,  and  takes  a  deed  which  he  fails  to  record 
in  time,  and  B.  subsequently  sells  the  same  land  to  C,  who 
records  his  deed  in  time,  tcith  notice,  and  C.  conveys  to  D. 
without  notice  of  A's  deed,  and  both  C.  and  D's  deeds  are 
registered  within  the  twelve  months,  that  D.  has  priority 
over  A. 

Without  citing  any  other  authority,  which  is  scattered 
broadcast  over  the  books  of  reports,  we  rest  our  judgment  up- 
on the  case  of  Trueluck  and  others  against  Peoples  and  oth 
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ersj  3  Go.  Rep.  446.  That  case,  it  is  true,  was  not  decided 
under  the  Act  of  1S37.  But,  as  wc  have  already  said,  the 
point  we  are  discussing  is  not  provided  for  by  that  Act.  But 
Trueluck  against  Peoples  was  referred  to  and  affirmed  in 
Herndon  and  others  vs.  Kimball  and  others^  7  Ga.  Hep.  432. 
And  this  latter  decision  was  upon  a  deed  made  in  1839. 

The  facts  of  the  case  in  3d  Georgia^  were  identical  with 
the  facts  in  this  case.  The  learned  Judge,  (Warner,)  in  de- 
livering the  opinion  of  the  Court,  says:  "It  is  a  settled  rule, 
that  if  one  afl'ected  with  tinticey  conveys  to  one  without  no- 
tice, the  latter  shall  be  protected  equally  as  if  no  notice  ever 
existed.  So,  where  one  icithout  notice,  conveys  to  one  with 
notice,  the  purchaser  with  notice  will  be  protected ;  for  oth- 
erwise, a  bona  fide  purchaser  might  be  deprived  of  the  bene- 
fit of  selling  his  property  for  its  full  value."  And  this  rule 
is  sustained  by  innumenible  precedents. 

And  it  occurs  to  me,  that  it  is  founded  in  reason.  If  the 
second  grantee,  from  the  same  vendor  who  buys,  acquires 
the  priority  over  the  old  unrecorded  deed,  why  should  not 
the  vendee  of  the  second  grantee,  who  purchases  without  no- 
tice, be  equally  protected  ?  If  the  laches  of  the  first  grantee, 
in  not  having  his  deed  recorded  in  time,  is  made  the  reason 
for  giving  precedence  to  the  second  purcnaser,  without  no- 
tice, docs  it  not  operate  with  equal  force  in  favor  of  the  inno- 
cent purchaser 'M,77/<ow/  notice^  from  the  second  grantee  with 
notice?  It  is  by  the  same  laches  that  this  second  purchaser 
is  enabled  to  perpetrate  a  fraud  upon  his  innocent  vendee. 

It  is  said  that  he  may  resort  to  his  warranty,  and  thus 
cause  the  loss  to  fall  upon  the  right  person.  The  same  ar- 
gument would  apply  as  between  the  two  original  grantees 
from  the  same  vendor.  And  yet  the  Legislature  has  not 
deemed  that  a  satisfactory  reason ;  and  hence  passed  the  Act 
of  1837.  A  warranty  is  not  always  given ;  and  the  warran- 
tor may  be  irresponsible.  Moreover,  it  is  not  disputed  but 
that  there  are  a  class  of  cases,  where  this  principle  does  ob« 
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tain.  Why  should  it  prevail  in  any  case,  if  the  foregoing  re- 
ply is  satisfactory  ?  Neither  law  nor  equity  ever  looks  be- 
yond an  innocent  purchaser,  but  spreads  its  broad  aegis  over 
him. 

Again,  it  is  contended  that  this  doctrine  is  illogical.  For, 
say  counsel,  if  the  first  purchaser  with  notice  takes  nothing, 
how  can  he  convey  a  title  to  a  bona  fide  vendee  ?  When  A. 
sells  in  fee  to  B.,  has  he  any  thing  left  ?  And  yet  it  is  yielded^ 
for  the  statute  so  declares,  that  if  B.  fails  to  record  in  time, 
A.  may  subsequently  sell  the  same  land  to  C.  The  right,  in 
both  cases,  depends  upon  the  law  which  may  regulate  the 
rights  of  the  parties,  as  to  justice  shall  seem  proper. 

But  I  forbear  to  elaborate  any  further.      Such  being  the 
settled  rule  in  this  State,  and  out  of  it,  prior  to  the  passage  oi 
the  Act  of  1837,  (which,  so  far  fjroni  discountenancing,  ra- 
ther favors  the  doctrine,  by  inference  at  least,  for  which  we 
are  contending;)  and  of  this  Court  since  the  unanimous  de- 
cision of   this   Court  in   TVmc/wcA?'^  case,  in  1847;  and  the 
General  Assembly,  with  full  knowledge  of  the  old  law,  not 
having  seen  fit  to  disturb  it,  we  think  it  best  to  adhere  to  the 
practice,  however  ingenious  and  plausible  the  argument  sub- 
mitted to  the  contrary,    until  changed  by  statute  to  operate 
prospectively.     To^verrule  all  past  adjudications,  whether 
ill  or  well  founded,  whether  with  or  without  sutficient  au- 
thority, and  establish  a  contrary  rule,  would  be  to  overthrow 
a  vast  number  of  land  titles  in  this  State.      No  Court  ought 
lo  do  this. 

Judgment  reversed. 

McDonald  J.  concurred. 
Bennino  J.  dissenting. 

Cato  was  the  drawer  of  the  land.  He  made  a  deed  for  it 
to  Johnson ;  afterwards,  he  made  a  second  deed  for  it  to 
Slappey,  but  giving  Slappey  notice  of  the  first  deed.    Slap- 
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pey,  afterwards,  made  a  deed  for  llieland,  to  Rutherford  who, 
it  is  to  be  presumed^  pro  hoc  vice^  received  the  deed,  without 
notice  of  the  deed  to  Johnson.  The  deed  to  Johnson,  was 
not  recorded  within  twelve  months  from  its  date;  the  other 
two  deeds  were  recorded  within  twelve  months  from  their 
respective  dates. 

These  were  the  facts.  And  the  question  is,  which  had  the 
title,  Johnson  or  Rutherford  ? 

The  decision  of  the  Court  below  was,  that  Johnson  had 
the  title ;  and  that  decision  was,  I  think,  right. 

If  Rutherford  had  the  title,  he  must  have  acquired  it  from 
Slappey.  But,  he  could  not  have  acquired  it  from  Slappey. 
That  is  forbidden  by  a  rule  of  the  common  law,  and  also,  by 
a  statute;  and  there  is  nothing  to  gainsay  the  rule,  or  the 
statute. 

What  rule?  The  rule,  that  he  who  has  no  title  himself, 
can  convey  none,  to  another.  Slappey  had  no  title  himself; 
he  purchased  from  Cato,  a  person  who  had  no  title,  he  hav- 
ing parted  with  the  title  to  Johnson,  and  purchased  with  no- 
lice  of  that  fact  Therefore  Slappey  had  no  title  himself; 
and  he  having  no  title,  the  common  law  rule  says,  that  he 
could  convey  none  to  Rutherford. 

What  statute  ?  The  Registry  Act  if  1837.  A  part  of  the 
fourth  section  of  that  Act  is  as  follows:  "  In  all  cases  where 
two  or  more  deeds  shall,  hereafter,  be  executed  by  the  same 
person,  or  persons,  the  one  recorded  within  twelve  months 
from  the  time  of  execution,  (if  the  feoffee  have  no  notice  of  a 
prior  deed  unrecorded  at  the  time  of  the  execution  to  him  or 
her,)  shall  have  preference."  These  words  say,  by  implica- 
tion, that  if  this  feoffee  do  have  notice  of  a  prior  deed  unre- 
corded, at  the  time  of  the  execution  of  the  deed  to  him  or 
her,  theprior  deed,  and  not  his,  should  have  the  preference. 
That  the  words  say  this,  by  implication,  I  suppose,  I  may 
assume. 

Slappey,  at  the  time  of  the  execution  of  the  deed  to  him, 
had  notice  of  the  prior  unrecorded  deed  to  Johnson.    There- 
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fore,  by  the  implication  in  the  statute,  that  deed  had  the  pre- 
ference over  his.  But  to  let  his  deed  convey  the  title  to  Ruth- 
erford, would  be  to  give  his  deed  a  preference  over  that  deed. 
It  is  true,  then,  that  the  statute  forbids,  that  Rutherford 
should  have  acquired  title  from  Slappey. 

Is  there  anything  to  gainsay  this  double  inhibition;  an 
inhibition  of  both  the  common  law  and  a  statute.  It  was 
argued,  that  there  were  two  things  to  dosoj  the  one,  the 
spirit  of  this  same  statute;  the  other,  a  decision  of  this 
Court. 

As  to  the  former,  I  say  first,  that,  if  the   letter  of  a  statute 
is  plain,  we  are  not  at  liberty  to  leave  the  letter,  for  what,  we 
may  fancy  to  be  the  spirit,  unless  sticking  to  the  letter  would 
lead  to  some  very  bad  consequences.     This,  I  dare  say,  will 
be  conceded.     Here,  the  letter,  though,  to  be  implied,  is plaiti. 
That  the  statute  means  to  say,  by  implication,  that  the  first 
deed  shall  have  the  preference  over  the  second,  if  the  taker 
of  the  second,  have  notice  of  the  first,  none  will  deny.    And 
sticking  to  this,  as  the  letter,  would  not  lead  to  any  very  bad 
consequences.     The  eflfect  of  doing  so,  would  be,  to  give  to 
Johnson,  the  land;  to  Rutherford,  damages  for  the  breach  of 
Slappey's  warranty  to  him;  for  it  is  to  be  presumed,  that  he 
has  a  warranty  from  Slappey.     That  is  to  say,  the  effect  would 
be,  to  put  the  loss  on  Slappey,  the  very  person  who  ought  io 
bear  it,  for  it  is  he  that  is  the  guilty  party ;  it  is  he  that  bought 
with  notice  of  the  prior  deed.    Sticking  to  the  letter  then, 
would,  by  putting  the  loss  on  the  right  party,  lead  to  good, 
instead  of,  to  evil,  consequences;  not  sticking  to  it,  but  fol- 
lowing the  supposed   spirit,  and  giving  the  land  to  Ruther- 
ford, would  be,  to  transfer  the  loss  from  his  warrantor,  Slap- 
pey, a  guilty  party,  to  Johnson,  an  innocentparty.     This  be- 
ing so,  it  follows,  from  the  principle  assumed,  that  we  ought 
not  to  depart  from  the  letter  of  the  Act,  to  follow  the  sup- 
posed spirit  of  it. 

Secondly :  It  is  by  no  means  clear,  that  the  case  of  Ruth- 
erford, is  within  even  the  spirit  of  the  Act    What  is  the 
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gpirit  of  the  Act?  Is  it,  that  he  who  buys  by  the  record, 
shall  be  protected  by  the  record  ?  So  broad  as  that,  it  can 
not  be,  I  say.  There  are  some  cases  in  which,  he  who  buys 
by  the  record,  will  yet,  not  be  protected  by  the  record  ;  as  ihe 
case  in  which,  he  takes  a  second  deed,  without  notice  of  the 
first,  and  before  the  first  has  been  recorded,  but  lakes  it  be 
fore  the  time  for  recording,  the  first,  has  expired,  and,  subse 
quently,  but  within  what  remains  of  that  time,  the  first  is 
recorded;  secondly,  the  case  in  which,  the  deed  the  record 
of  which,  he  follows,  is,aforgery;  thirdly,  the  case  in  which, 
the  deed,  the  record  of  which,  he  follows,  is  one  thai  was 
never  delivered.  In  none  of  these  three  cases,  does  the  pur- 
chaser acquire  any  thing,  although,  in  each,  he  follows  the 
indication  of  the  record,  as  to  where  the  title  is.  And  we  may 
well  argue,  that  cases  analogous  to  any  of  these  ought  to 
keep  company  with  these,  and  share  their  fate.  The  case  in 
hand,  is  analogous  to  the  last  two  of  these.  It  is  a  case  in 
which,  one  of  the  deeds  on  record  was  a  void  deed  ;  the  deed 
from  Cato  to  Slappey.  That  deed  was  void,  because  Cato 
had  previously  conveyed  all  his  interest  in  the  land,  to  John- 
son, and  Slappey,  when  he  took  that  deed,  knew  that  Cato  had. 

The  two  cases  referred  to,  are  also  cases  in  which,  a  deed 
on  record  is,  void.  True,  in  them,  the  deed  is  void  for  a  dif- 
ferent reason  ;  in  the  one,  for  being  a  forgery;  in  the  other, 
for  never  having  been  delivered.  But  what  of  that?  It 
is  the  effect  that  is  material,  and  not  the  cause,  and  the  effect 
is  the  same  in  each  of  the  three  cases,  namely,  that  the  deed 
in  each  is  void. 

Then  there  is  analogy  between  the  case  in  hand,  and  these 
two  cases  of  the  forgery  and  the  non-delivery  of  the  recorded 
deed.  It  is  also  true,  that  it  must  be  admitted  that  there  is 
analogy  between  the  case  in  hand,  and  a  case  which  is  cer- 
tainly within  the  Act.  Suppose  Slappey  had  bought  from 
Cato,  without  notice  of  Cato's  previous  sale  to  Johnson,  and 
had  recorded  his  deed  in  twelve  months  from  its  date.  In 
that  case,  Slappey  would  have  got  the  title  over  Johnson,  and 
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yet  it  would  be  true,  that  he  would  have  got  it,  from  a  man 
who  had  no  title  himself — Cato  having  previously  parted 
with  all  his  title  to  Johnson.  The  Act  would,  by  its  express 
words,  cover  this  case.  The  question,  then,  is,  which  would 
be  the  more  conformable  to  the  spirit  of  the  Act,  that  the 
case  in  hand  should  be  made  to  keep  company  with  this 
case,  or  that  it  should  be  made  to  keep  company  with  the 
other  two  cases.  That  is  a  question  to  which,  there  are  two 
sides.  And  if  that  is  so,  then,  the  case  ought  to  be  made  to 
keep  company  with  those  two  cases — seeing,  that  to  make  it 
do  so,  would  be  to  follow  both  the  letter  of  the  Act,  and  the 
rule  of  the  common  law.     What  these  are,  we  have  seen. 

I  say,  then,  that  it  is  true,  that  this  is  a  case  in  which  we 
are  not  at  liberty,  to  leave  the  letter  of  the  Act,  to  follow  what 
we  may  imagine  to  be  the  spirit  of  it,  because,  first  it  is  plaia 
what  the  letter  is;  and,  s^econdly,  is  not  plain,  but  that  the 
spirit  goes  with  the  letter. 

But  is  there  not  a  decision  adverse  to  this  conclusion — the 
decision  in  Triieiuck  vs.  Peoples,  3  Kelly, 

I  say  no,  and,  for  two  reasons : 

First,  that  decision  was  not  made  on  this  Act  of  1837,  but, 
on  the  previous  registry  Acts — and  not  one  of  those  Acts  con- 
tain a  provision  similar  to  the  provision  in  this  Act  of  1837. 
The  Act  of  1767,  contains  a  different — an  opposite  provision 
to  that  and  one  expressed  in  the  strongest  language.  The 
provision  in  this  Act  of  1837,  is,  that  if  the  second  purchas- 
er have  notice  of  the  previous  purchase,  that  purchase 
shall  have  the  preference  over  his,  although  the  deed  in  that 
previous  purchase,  may  not  iiave  been  recordc^d  within  the 
prescribed  lime,  and  his  deed  may  have  been  recorded  with- 
in the  prescribed  tinie.  The  provision  in  the  Act  of  1767, 
prescribes  a  time  within  which  it  says  that  all  deeds  must 
be  recorded  ;  it  then  uses  these  words  :  **  In  failure  of  which, 
all  such  as  are  lawfully  and  regularly  registered  as  aforesaid, 
shall  be  deemed,  taken,  and  construed,  to  be  prior,  and  shall 
take  place,  and   be  recoverable,  before  any  and  every  deed. 
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conveyance,  or  mortgage,  which  has  not  been  lawfully  regis- 
tered as  above."  Prince^  158.  This  is  a  provision,  on  the 
very  letter  of  which,  Trueluck  and  Peoples  can  well  stand. 
In  that  case,  the  first  deed  was  not  recorded  in  the  prescribed 
time — the  second  was,  and  when  that  is  so,  the  statute  says 
that  the  second  shall  have  the  preference,  and  it  does  not  say 
that  this  preference  shall  depend  on  whether  the  second  pur- 
chaser has,  or  has  not  notice  of  the  first  purchase.  Alto- 
gether different  is  the  letter  of  the  Act  of  1837. 

Again,  the  decision  in  Trueluck  vs.  Peoples,  is  put  on  the 
equity  principle,  that  a  purchaser  of  the  legal  title,  without 
notice  of  the  equitable  title  from  a  purchaser  with  notice  of 
that  title,  gets  the  whole  title,  both  legal  and  equitable.  This 
principle,  I  do  not  deny;  but,  I  may  remark,  that  if  it  is  now 
an  established  one,  its  establishment  has  been,  not  without 
dissent  and  opposition.  But,  in  my  opinion,  the  case  was 
not  one  in  which  the  principle  could  apply.  The  cases  in 
which  that  principle  applies,  are  cases  in  which,  the  pur- 
chaser acquires  the  legal  title.  The  rule  is  founded  on  ano- 
ther equity  rule;  namely,  the  rule  that  where  the  equities 
are  equal,  the  legal  title  shall  prevail.  The  equity  of  a  pur- 
chaser without  notice,  must  be  equal  to  the  equity  of  any 
other  claimant  whatever,  for  he  parts  with  his  money,  and 
does  so,  without  fault  in  himself.  He  has  the  legal  title ;  and^ 
thus,  he  stands  one  point  ahead  of  every  other  claimant 
whatever.  Consequently,  he  must  be  able  to  prevail  over  all 
competitors.  The  case  in  which,  this  principle  applies,  hap- 
pens when  A.  holding  property  in  trust  for  B.  sells  it  to  C, 
with  notice  of  the  trust,  and  C.  sells  it  to  D.  without  no- 
tice of  the  trust.  Here  C.  acquired  the  legal  title,  although, 
he  purchased  with  notice  of  the  trust ;  consequently  he  can, 
and  does  transmit  that  title  to  D.,  who  thereby  becomes  the 
holder  of  the  legal  title,  without  notice  of  the  trust.  But, 
in  the  Trueluck  case,  the  purchaser  without  notice,  never 
acquired  the  legal  title.  Purchasing  from  one  who  purchas- 
ed with  notice  of  the  trust,  he  purchased  from  one  who  had 
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no  title  of  any  sort  to  convey  ;  and  therefore,  he  could  not 
have  acquired  the  legal  title.  Of  course,  this  is  said  on  the 
supposition  that  the  registry  Acts  are  to  be  laid  out  of  the 
question,  and  that  the  case  is  to  be  considered  as  one  govern- 
ed by  the  common  law,  and  the  principles  of  equity.  That 
is  the  way  in  which,  it  seems  to  have  been  considered  by 
the  Court  deciding  it.  The  Trueluck  ctesCy  then,  was,  I  say, 
put  on  a  principle  that  does  not  apply  to  such  a  case,  as  it 
was.  And  the  point,  whether  that  principle  did  or  did  not, 
apply  to  the  case,  was  not,  as  far  as  appears,  before  the  Court 
It  seems  to  have  been  assumed,  on  all  hands,  as  a  matter  of 
course,  that  the  principle  did  apply  to  the  case.  The  atten- 
tion of  the  Court  not  having  been  drawn  to  the  point,  the 
decision  would  be  worth  little  as  a  precedent  on  the  poin^ 
even  if  it  were  true,  that  the  decision  were  not  on  a  differ- 
ent statute  from  that,  involved  in  the  present  case. 

For  these  reasons,  I  dissent  from   the  judgment  of  the 
Court 


John  Cobb,  junior,  plaintiff  in  error,  vs.   The   State  of 

Georgia,  defendant  in  error. 

[I.]  It  was  not  error  for  the  presiding  Judge  to  advise  the  Sheriff  to  cause  the 
Constables  of  the  county  to  summon  a  large  number  of  persons  qualified  to 
serve  as  jurors,  living  in  remote  parts  of  the  county,  to  attend  at  the  Court 
House  on  the  day  appointed  for  the  trial,  that  tales  jurors  might  be  summoned 
with  convenience. 

\2.]  It  is  not  error  for  the  Court  to  allow  the  testimony  of  witnesses  takes 
down  in  writing  to  be  read  over  to  them  in  the  presence  of  the  jury,  for  the 
purpose  of  correcting  errors  which  may  hare  been  committed,  in  writing  it 
down. 

13.]  A  letter  addressed  to  and  read  by  or  to  a  defendant  on  his  trial,  to  which  h« 
makes  a  verbal  reply^  may  be  read  in  evidence  to  enable  the  jury  to  under- 
stand the  reply,  but  not  as  evidence  of  itself. 
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(4.]  That  a  verbal  reply  to  a  writtea  request  made  ia  a  letter,  was  made  in  the 
Penitentiary  to  the  principal  keeper  thereof,  con»titutes  no  objection  in  law 
to  its  admissibility  in  evidence  against  the  party  making  it,  if  voluntarily 
made,  and  drawn  out  by  the  exercise  of  no  improper  inliuence. 

[5.]  When  a  defendant,  who  is  jointly  indicted  with  another  for  murder,  who 
has  pleaded  guilty  to  the  charge,  is  appealed  to  by  that  other,  who  must  know 
his  guilt,  if  guilty,  to  confess  the  crime,  and  he  simply  refuses  to  confess,  but 
does  not  deny  his  guilt,  the  circumstances  may  be  given  in  evidence  to  the 
jury. 

[6.]  The  Supreme  Court  will  not  control  the  presiding  Judge  in  the  Court  be* 
low,  who  heard  the  evidence  and  tried  the  cause,  in  deciding  how  far  the  re^ 
marks  of  counsel  are  warranted  by  the  evidence  before  the  jury,  when  it  is- 
not  clear  that  they  were  unwarranted. 

[7.]  Witness  may  answer  whether  an  instrument  which  he  has  heard  describetfr 
bot  has  never  before  seen,  answers  the  description  given,  or  is  the  same  in- 
strument, and  if  he  make  an  improbable  statement,  it  may  be  made  the  sub- 
ject of  comment  before  the  jury. 

[8.]  No  error  in  the  charge  of  the  Court  to  the  jury  that  one  positive  witness^ 
If  to  be  believed,  rather  than  many  negative  witnesses  to  the  same  point,  it 
does  not  difler  from  the  legal  principle,  that  the  existence  of  a  fact  testified 
to  by  one  positive  witness  is  rather  to  be  believed,  than  that  such  fact  did  not 
exist,  because  many  witnesses  who  had  the  same  opportunity  of  observation 
swear  that  they  did  not  see  or  know  of  its  having  transpired. 

Murder,  in  Fulton  Superior  Court.  Tried  before  Judge 
Bull,  at  October  Term,  1858. 

The  following  is  the  bill  of  exceptions,  upon  which  this 
case  was  heard,  and  which  with  the  opinion  delivered  by  the 
Court,  contains  all  the  facts  necessary  to  a  full  understanding 
of  the  points  adjudicated. 

Georgia,  Fulton  County: 

Be  it  rememberedy  That  during  the  October  Term,  eigh- 
teen hundred  and  fifty-eight,  of  the  Superior  Court  of  said 
county,  his  Honor,  Orville  A.  Bull,  Judge  of  said  Court 
presiding,  the  case  of  the  State  of  Georgia  vs.  John  Cobb, 
jr.,  being  an  indictment  for  murder,  was  called,  and  with 
consent  of  parties,  set  down  for  trial  on  a  given  future  day 
in  said  term ;  after  which  his  Honor,  the  presiding  Judge, 
advised  the  Sheriff  to  cause  the  different  constables  of  the 
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couniy  to  summon  a  large  number  of  persons,  qualified  to 
•serve  as  jurors,  living  outside  of  the  city  of  Atlanta,  and  in 
remote  parts  of  the  county,  and  have  them  at  the  court-house 
on  the  day  appointed,  in  order  that  a  jury  might  be  had,  which 
clie  Court  thought  otherwise  impossible.     This  suggestion 
was  given  to  the  Sheriff,  and  notice  of  it  was  not  communi- 
•cated  by  the  presiding  Judge  to  the  defendant,  or  his  couu- 
rTsel,  in  time  to  enable  them  to  urge  it  as  a  cause  of  challenge, 
because  the  Court  had  no  doubt,  and  has  none  now,  that  the 
counsel   knew  it  at  the   time   the  jury  were  eropanneled. 
When  the  day  of  trial  arrived,  many  of  the  persons  so  sum- 
moned by  the  constables,  being  in  attendapce  under  the 
abovi  named  order,  were  put  upon  the  defendant  as  tales 
jurors,  though  not  until  after  having  been  selected  as  such  from 
among  the  by-standers,  by  the  Sherifl',  under  the  usual  order 
from  the  Court,  given  at  the  time,  directing  him  to  take 
whom  he  pleased  from  the   by-standers  at  large :  and  the 
panel  was  made  up  from  the  by-standers  at  large.     To  this 
«iode  of  bringing  in,  summoning  and  selecting  said   tales 
jurors,  and  to  the  first  above  mentioned  order  and  instruc- 
tions of  the  Judge  to  the  Sheriff,  and  through   him  to  the 
Constables,  the  defendant  excepts  and   assigns  the  same  for 
error.     No  objection  being  intimated  at  the  time  of  empan- 
4ieling  the  jury,  and  no  evidence  offered  afterwards  that  the 
defendant  and  his  counsel  did  not  know  a  fact  so  notorious. 
From  said  tales  jurors  and  others,  and  from  the  regular 
panels,  a  jury  was  impannelcd  and  sworn  to  try  the  prison- 
er, when  the  following  evidence  was  introduced,  under  the 
circumstances,  and  objections  hereinafter  detailed,  to-wit: 

The  State  first  introduced  James  Hill,  who  being  duly 
sworn,  testified  as  follows;  He  was  coming  up  the  McDon- 
ough  road  about  tfiree  miles  from  the  Court-house,  Mr. 
Little  and  Mr.  Gammon  hailed  to  witness  and  said,  there 
was  a  man  in  a  bad  fix :  witness  got  out  of  his  wagon,  went 
down  to  the  body  of  the  man ;  tried  to  get  him  to  speak  but  he 
-could  not;  made  aw  effoil  \o  dio  so \  \^\\.\\va\^  >5^^\i ^^^xsna  oh 
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back  to  the  road,  making  search  if  they  could  iSnd  any  wea- 
pons. In  doing  so,  saw  where  he  had  been  dragged  over 
leaves  and  bushes  and  a  couple  of  poles  ;  got  to  the  edge  of 
the  road,  a  little  boy  was  with  them.  The  boy  was  looking 
about,  saw  a  leather  string ;  caught  hold  of  it ;  pulle3  it  up  out 
of  the  leaves ;  a  slung-shot  was  fastened  to  it.  Witness  took 
hold  of  the  ball  and  "looked  at  it;  handed  it  to  some  other 
person.  Told  Mr.  Little  and  Mr.  Gammon  to  remain  there; 
W.  came  on  to  town  after  the  coroner  and  physician.  This 
was  on  the  8th  day  of  April,  1858,  in  the  county  of  Fulton; 
the  body  was  30  steps  from  the  slung-shot  and  near  the  track 
where  the  body,  was  dragged ;  did  not  examine  the  slung- 
shot  very  particularly;  thinks  he  would  know  it  if  he  were 
to  see  it ;  the  one  exhibited  in  Court  is  the  one  found  there 
on  that  day.  The  condition  of  the  deceased  was  very  bloody; 
his  mouth  was  full  of  blood;  his  head  was  very  bloody; 
saw  a  vehicle  thereabouts  next  day  on  the  opposite  side  of 
the  road — one  horse — no  animal  to  it.  It  had  formerly  had 
a  top  to  it,  which  was  sawn  off;  did  not  know  the  deceased; 
his  age  was  about  sixty  years ;  had  on  home-made,  woolen 
clothes;  the  deceased  lived  from  Thursday  evening  until 
Monday  morning;  it  was  between  four  and  six  o'clock;  W, 
went  to  the  place  where  deceased  was;  the  vehicle  was  a 
carry-all  and  about  a  hundred  yards  distant  from  the  road. 
This  was  on  the  McDonough  road,  you  go  out  McDonough 
street  to  get  in  said  road.  Mr.  Little's  brick-yard  is  on  the 
right  hand  side  of  the  road ;  it  is  on  a  direct  route  to  the 
place  where  deceased  was  found.  The  brick-yard  is  about  a 
mile  from  town.  This  brick-yard  is  two  and  a  half  miles 
from  the  place  where  deceased  was  found.  Geo.  W.  Mobb's 
house  is  on  the  road  you  go  from  Atlanta  to  the  scene  of  the 
killing.  His  house  is  about  a  mile  frorp  the  place  where  de- 
ceased was  found. 

The  State  next  introduced  Josiah  Gammon^  who  being 
duly  sworn,  testified  as  follows :  Witness  and  his  wife  were 
in  town;  started  home,  and  as  they  went  on  saw  Mr.  Little; 
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he  and  a  negro  man  about  starting  down  the  road;  W.  and 
wife  stopped  a  while  and  went  on  with  them ;  got  down  to 
witness's  house.  Hutchins,  Little  and  VV.  went  on  down  the 
road  to  where  deceased  was ;  when  they  got  there  he  was 
lying  on  his  side  rather;  saw  Mr.  Hill  and  his  wife  coming 
up  the  road ;  said  to  him  there  was  a  man  in  a  bad  fix.  Mr. 
Casey  and  family  came  up;  they  were^ looking  around;  Mr. 
Casey's  little  boy  picked  up  a  slung-shot ;  said,  what  is  this? 
The  parties  present  concluded  to  send  Mr.  Hill  on  to  town 
after  the  coroner  and  doctor ;  soon  after  he  left,  several  came 
up.  Mr.  Garrison  sent  to  the  house,  got  some  rags  and  wa- 
ter and  washed  the  dry  blood  out  of  deceased's  mouth.  He 
was  moved  to  the  house  of  Mr.  Aaron  Garrison.  It  was  on 
the  8th  day  of  April,  1858,  on  Thursday  evening;  thinks 
the  sun  was  about  one  and  a  half  hours  high ;  it  was  in  the 
county  of  Fulton.  The  slung-shot  was  found  about  twenty- 
five  or  thirty  steps  from  the  body  of  deceased ;  thinks  he 
would  know  the  slung-shot  if  he  were  to  see  it;  thinks  the 
one  exhibited  in  Court  is  the  same  one  found  near  the  body 
of  deceased.  It  was  about  twenty-five  or  thirty  steps  from 
the  road  where  they  found  deceased.  The  slung-shot  was 
found  near  the  road-side  and  near  the  place  where  it  was 
found,  was  some  blood  found  on  the  leaves ;  knows  where 
the  brick-yard  is,  near  Mr.  Little's.  There  is  a  house  be- 
tween the  brick-yard  and  Mr.  Little's;  some  one  was  living 
in  it  at  the  time.  These  points  are  all  on  the  McDonough 
road;  you  go  out  McDonough  street  to  get  into  said  road  in 
going  out  from  town. 

Cross-Examined, — It  may  be  nearly  one-fourth  of  a  mile 
from-  where  W.  and  Little  left  the  negro,  to  where  deceased 
was  found.  It  was  woods  all  the  way  down  from  the  road 
to  where  they  found  deceased  ;  did  not  see  the  negro  after 
leaving  him  until  nearly  dark.  From  the  time  the  negro  left 
witness  until  Hutchins  told  him  of  the  condition  of  deceased, 
was  about  thirty  minutes;  the  negro  was  going  in  the  direc- 
tion where  the  body  was  found ;  it  was  a  negro  man  ;  thinks 
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it  was  about  two  miles  from  the  brick-vard  to  where  the  bo- 
dy  was  found.  W.  tliinks  widow  Cole  lived  in  the  house 
between  the  brick-yard  and  Mobb's;  thinks  it  was  about  a 
mile  from  Mobb's  to  where  the  body  was  found.  The  ne- 
gro was  on  his  way  for  wood  at  the  time  W.  left  him. 

The  State  next  introduced  Lawrence  HulchifiSy  whoy  being 
duly  sworn,  testified  as  follows:  Joseph  Gammon, Mr.  Little 
and  W.  were  together  when  they  found  the  body.  Mr.  Lit- 
tle's black  man  first  told  W.  about  the  body.  Mr.  Little, 
Gammon  and  W.  went  to  the  place  where  the  body  was;  the 
body  was  about  twenty-five  or  thirty  steps  from  the  road ; 
was  not  acquainted  with  him;  he  was  badly  hurt;  did  not 
see  any  carriage  about  there  that  day  or  the  next;  saw  a 
slung-shot;  was  not  there  when  it  was  found. 

Cross-Examined, — Witness  was  about  a  half  mile  from 
where  the  body  was  found. 

The  State  next  introduced  Dr.  Willis  F,  Westmoreland^ 
who,  being  duly  sworn,  testified  as  follows:  He  was  the  phy- 
sician who  attended  Mr.  Landrum;  saw  him  first  in  the 
road  near  where  he  was  murdered ;  saw  him  next  at  Mr. 
Garrison's ;  saw  many  wounds  upon  him ;  had  several 
wounds  upon  the  head,  some  eight  or  ten ;  his  skull  was 
fractured;  broken  probably  into  twenty  pieces;  he  was  able 
to  speak  when  W.  saw  him,  but  was  not  rational ;  he  lived 
from  Thursday  evening  until  Monday  morning  after.  Blows 
upon  the  head  caused  his  death.  He  died  at  Mr.  Garrison's, 
in  this  county;  was  first  called  to  him  on  Thursday,  some- 
where about  1st  of  April,  1858;  sometimes  he  would  speak 
and  give  his  right  name  and  then  some  other.  He  was  not 
rational ;  was  not  acquainted  with  him  before.  The  wounds 
were  inflicted  with  a  blunt  instrument ;  one  of  the  wounds 
seemed  to  be  bruised ;  inflicted  with  an  instrument,  bruising 
with  contusion  around  it;  the  other  was  lacerated — toriu 
(The  slung-shot  was  here  presented.)  Thinks  it  would  cause 
such  wounds;  a  number  of  the  wounds  must  have  been  in- 
flicted with  a  round  instrument,  breaking  the  skin  only  in 
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one  place  in  the  center  and  contusion  immediately  around; 
saw  the  deceased's  coat;  it  was  a  short  coat  with  pockets  in 
the  side;  thinks  it  was  a  sack  made  of  yellow  or  brown 
jeans ;  no  other  garments  W.  can  describe.  W.  got  to  the 
wounded  man  after  dark;  the  blood  was  dry  on  his  clothing; 
thinks  it  would  require  several  hours  to  dry  as  it  was. 

Cross-Examined, — Thinks  he  left  town  about  deep  dusk 
to  go  out ;  the  deceased  gave  his  name  several  times  Samuel 
Landrum ;  could  not  say  from  the  condition  the  deceased 
was  in  when  he  saw  him,  when  he  was  wounded. 

The  State  next  introduced  Silas  B.  Kentj  who  being  duly 
«worn,  testified  as  follows :  He  is  acquainted  with  John  Cobb, 
jr.;  Witness  was  working  at  Mr.  Williams's  brickyard  1st  of 
April,  1858.     It  is  outside  of  the  incorporation  on  McDon- 
ough  road;  was  working  there  the  time  Mr.  Landrum  was 
killed  ;  heard  of  his  death  the  day  after  it  happened.    The 
day  the  killing  took  place  witness  was  working  at  the  same 
place;  saw  on  the  day  of  the  killing  the  gentleman  that  got 
killed  pass  in  a  little  carry-all  and  then  saw  Mr.  Jones,  Mr. 
Cobb  and  another  man  pass ;  did  not  know  the  other  man 
at  the  time;  has  since  found  out  it  was  Mr.  Crockett.    The 
vehicle  in  which  the  old  man  was  riding  had  one  mule  to  it; 
it  did  not  have  any  top;  did  not  notice  it  particularly;  did 
not  notice  the  man  in  it  much ;  saw  them  all  when  they 
crossed  the  branch;  the  man  in  the  buggy  was  ahead ;  Cobb 
and  Jones  and  the  other  man  were  not  right  up  with  the  old 
man — close  behind;  this  was  between  ten  and  eleven  o'clock. 
W.  has  known  Cobb  and  Jones  about  five  years;  did  not 
know  Crockett  at  the  time  ;  saw  him  several  times  since,  here 
in  jail  and  when  he  was  executed;  W.  is  positive  Cobb  and 
Jones  were  following  the  old  man  in  the  carry-all  at  the  time 
mentioned.     When    W.   alludes  to  John    Cobb,   he  means 
young  John  Cobb.     (Witness  here  pointed  out  the  defendant 
in  the  court-house.)     They   were  going  down  McDonongh 
road  when  W.  saw  them ;  saw  them  about   two  hundred 
yards  before  they  got  out  of  sight.     When  W.  last  saw  them 
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they  were  going  down  McDonough  road.  Two  of  the  Mr. 
Helton's,  Mr.  Cox,  Mr.  Archibald  Brown  and  Mr.  Williams 
were  at  the  brickyard  the  tirae  W.  was  at  work  there;  sayst 
he  sees  Mr.  Jones  in  the  court-house — points  him  out.  When 
W.  last  saw  Cobb  and  Jones  and  this  other  man,  they  were 
still  together. 

Cross  Examined, — Says  he  is  eighteen  years  of  age :  it  was 
about  fifty  yards  from  McDonough  road  to  where  they  were 
at  work  ;  was  doing  regular  work  when  parties  passed — pitch- 
ing brick  ;  does  not  remember  any  other  persons  that  passed 
the  day  of  the  killing;  recollects  seeing  some  ladies  pass — 
the  Misses  Robinson  ;  Mr.  Brown  said  he  thought  he  knew 
the   old  man  in  the   carry-all ;  never  noticed  particular  the 
third  person  with  Jones  and  Cobb;  thought Cockett  was  the 
man  from   his   looks  afterwards ;  if  W.  had  seen  them  all 
three  togetheV,  he  thinks  he  would  have  known  Crockett; 
saw  them  all  three  together  in  the  court-house  last  Court ;  does 
not  know  how  many  days  it  was  after  Cobb,  Jones  and  this  oth- 
er man  passed  the  brick-yard  before  he  heard  of  the  murder  ^ 
does  not  recollect  to  have  seen  them  pass  at  any  other  time 
than  the  one  he  mentions ;  thinks  it  was  in  March  he  saw 
them  pass — about  the  last  of  March;  it  was  not  a  common 
buggy — sorter  of  wagon.     The  parties,  Jones   and   Cobb^ 
were  about  25  or  30  yards  behind  the  wagon.     Nothing  hap- 
pened to  fix  it  upon  witness'  mind  that  it  was  ten  or  eleven 
o'clock  when  they  passed. 

Re-examined  by  t/ie  Shite. — When  the  men  passed,  there 
was  something  said  about  knowing  them — that  called  his  at- 
tention ;  knows  it  was  before  dinner  they  passed ;  about  an 
hour  or  an  hour  and  a  half;  does  not  know  when  he  heard 
of  the  killing;  thinks  it  was  on  Wednesday;  does  not  know 
the  day  of  the  month  or  week ;  does  not  think  the  Superior 
Court  was  sitting  at  the  time  he  saw  them  pass ;  thinks  he  heard 
of  the  killing  about  the  middle  of  this  year;  it  was  the  day 
after  he  saw  them  pass  the  brick-yard  he  heard  of  the  kill- 
ing ;  heard  of  the  killiRg  the  day  after  it  happened ;  never  saw 
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Cobb  and  Jones  and  Crockett  pass  at  any  other  time  than  the 
one  he  testifies  to ;  heard  of  it  the  next  day  after  he  was 
found ;  heard  of  it  from  some  young  men  who  went  from 
brick-yark  to  see  him ;  does  not  know  how  long  it  was  after 
Jones  and  Cobb  passed ;  don't  know  who  told  him ;  don't 
know  what  time  of  day  it  was  ;  some  person  had  stopped  at 
the  brick-yard  and  told  them  of  it — before  the  hands  went  to 
see  him. 

The  State  next  introduced  John  //.  Helton^  who  being 
duly  sworn,  testified  as  follows :  lie  was  working  the  early 
part  of  this  year  on  McDonough  road,  making  brick  at  Mr. 
Williams'  brick-yard ;  saw  Gabriel  Jones  and  John  Cobb  pass 
by  said  yard ;  young  Kent  was  working  there  ;  one  of  the 
boys  saw  them  passing,  spoke  of  it  and  called  W's  attention 
to  them.  Saw  three  women  pass  the  same  day.  If  he  saw 
a  man  pass  in  a  vehicle  does  not  recollect  it ;  thinks  it  was 
the  Sth  of  April,  1858.  This  all  took  place  somewhere  be- 
tween 8  and  1 1  o'clock,  A.  M. ;  did  not  see  Cobb  and  Jones 
come  back  by  brick-yard.  Witness  worked  there  a  little  over 
a  month  ;  saw  Cobb  and  Jones  out  at  the  brick-yard  once 
before ;  stayed  there  a  while  and  came  back  to  town ;  saw 
Jones  and  Cobb  pass  out  on  the  8th  day  of  April,  1858:  saw 
the  body  of  deceased  on  the  9th  of  April. 

CrosS'Exa7nined. — He  was  summoned  to  go  before  the 
Coroner's  jury  on  the  11th  or  12th  of  April,  1858  ;  that  was 
the  time  he  first  commenced  thinking  it  was  the  Sth  of  April, 
1858,  Cobb  and  Jones  passed ;  thinks  he  is  positive  it  was 
the  8lh  of  April,  1858 ;  he  recollected  back  when  he  was 
called  before  the  coroner,  and  that  makes  him  remember  the 
date.  Mr.  Kent  was  hauling  brick  in  a  wheel-barrow  ;  when 
he  would  go  after  a  load  he  would  be  about  20  yards  from 
witness ;  were  all  busy  at  work  in  brick-yard ;  Hamilton  Da- 
vis, and  two  of  the  Cox's  were  at  work  in  the  yard ;  Mr.  Will- 
iams might  have  been  there  in  the  morning;  was  not  there 
when  these  men,  Cobb  and  Jones  passed  j  Archibald  Brown 
was  there ;  women  were  ahead  of  Cobb  and  Jones  ;  about 
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ten  minutes  ahead  ;  looked  at  Cobb  and  Jones  ;  and  did 
not  see  any  person  with  them ;  W.  just  threw  his  eyes  out, 
saw  them ;  was  busy  at  work  ;  a  wagon  might  have  passed 
in  fifty  yards  of  these  men  and  W.  not  see  it,  as  he  was  busy 
at  work.  The  time  Cobb  and  Jones  came  out  to  the  brick- 
yard before,  they  stayed  two  er  three  hours.  Witness  was 
kilning  brick  at  the  time  of  the  passing  on  the  8th  day  of 
April,  1858.  Witness  was  sitting  on  kiln,  catching  brick ; 
the  boys  bringing  brick  to  him  had  a  better  chance  to  see 
any  one  passing  than  W. ;  W's  mind  was  first  called  to  the 
fact  of  Cobb  and  Jones  passing  the  next  day  after  the  mur- 
der; thinks  it  was  on  Thursday  they  passed.  When  W. 
saw  Jones  and  Cobb  pass  he  just  threw  his  eyes  upon  them 
and  took  them  off  again. 

The  State  next  introduced  James  B.  Lofton^  who,  being 
duly  sworn,  testified  as  follows:  He  had   a  slight  acquain- 
tance with  Samuel  Landrum  ;  saw  him  on  the  morningbefore 
he  was   said  to  be  killed ;  he  had  on  an  old  white  hat^  in- 
clined to  be  smoked ;  inquired  the  way  to  Mr.  Almond's — Mr. 
Asmos  Almond's;    did   not  notice  his  coat  particularly; 
thinks  it  was  a  striped,  greenish  color — is  not  positive  what 
the  color  was ;  did  not  see  his  vehicle ;  told  W.  he  had  a 
buggy ;  thinks  thetimehesawhim  in  town  was  between  lOand 
eleven   o'clock ;  thinks  Lanidrum  was  about  60  or  65  years 
of  age;  saw   him  when  he  was  dying,  and  was  the  same 
man  who  told  W.  in  town  his  name  was  Samuel  Landrum. 
You  take  the  McDonough  road  and  go  it  about  six  miles  to 
turn  to  the  right  to  go  to  Almond's.    There  is  a  brick-yard 
on  the  way;  Mr.  Little  also  lives  on  the  way;  Gammon  al- 
so lives  on  the  route  to  Almond's;  pass  Mr.  Little's  first 
then  cross  a  creek ;   the  brick-yard  is  next ;  next  house  is 
Mr.  Mobb's ;  next  place  is  Mr.  Gammon's  house.     Does  not 
think  there  is  any  other  house  between  that  asd  the  scene 
of  the  murder;  thinks  it  is  between  half  a  mile  and  a  mile 
from  Mobb's  house  to  the  scene  of  murder ;  did  not  see  the 
deceased  start  out  of  town. 

VOL.  XXVII. — 4j8 
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Cross-Examined, — Witness  had  never  seen  deceased  be* 
fore  the  day  he  was  killed ;  thinks  be  might  have  been  with 
him  an  hour,  or  less  than  an  hour;  thinks  the  pockets  in 
his  coat  were  in  the  side. 

The  State  next  introduced  Jl.  R.  Jibnond^  who,  being  duly 
sworn  testified  as  follows :  He  is  acquainted  with  Samuel  R 
Landrum ;  knew  him  in  Alabama.  The  last  time  he  saw 
him  was  at  the  house  of  Aaron  Garrison ;  he  was  awfully 
mangled;  died  at  his  house  in  Fulton  county;  it  was  three 
and  a  fourth  miles  to  where  he  was  killed  from  the  court* 
house ;  he  knew  the  deceased  well ;  had  deafii^gs  with  him» 
It  was  the  early  part  of  April,  1858,  he  saw  him  at  the  house 
of  Aaron  Garrison;  he  had  on  a  dingy,  white  bat — was  fur; 
thinks  he  was  fifty  or  sixty  years  of  age;  nearer  sixty  than 
fifty ;  saw  his  coat ;  has  seen  it  on  the  deceased  in  Alabama ; 
it  was  a  dark  grey  ;  did  not  notice  where  the  pockets  were ; 
did  not  see  him  in  town  before  he  started  out 

The  State  next  introduced  Stephen  Coxy  who,  being  duly 
sworn,  testified  as  follows :  Was  working  at  the  brick-yard  of 
Mr.   Williams'  on   McDonough  road   in  the  early  part  of 
April  last;  saw  Mr.  Cobb   pass  there  when  he  was  at  work 
there;  does  notknow  Cobb  and  Jones;  remembers  the  time  Mr. 
Landrum  was  killed,  that  is,  remembers  hearing  of  it;  heard 
of  it  about  the  10th  day  of  April  last;  saw  three  young  men 
and  an  old  man  pass  the  brick-yard  on  the  8ih  day  of  April; 
it  was  after  dinner  time;  never  saw  Crockett  to  know  him. 
The  four  men  he  saw  pass   were  going  towards  the  mill  on 
the  McDonough  road  ;  saw  a   carry-all   among  them;  had 
two  seats  in  it;  had  one  mule  hitched  to  it ;  had  no  top  to 
it.     There  was  one  man  in  it,  an  old  looking  man  ;  had  on  a 
high  white  hat ;  brim  was  mashed  down ;  the  other  three 
men  were  walking  along  side  of  the  wagon  ;  saw  them  when 
they  crossed   the   branch  ;  stopped   at  the  branch  until  the 
mule  drank;  saw  a  man  take  down  the  bridle  reins  until  the 
mule  drank ;  saw  three  women  pass  about  half  an  hour  be- 
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fore  these  men   went   on ;  did  not  see  the  women   come 
back. 

Cross-Examined. — Witness  worked  at  the  brick-yard  all 
last  summer;  had  worked  there  about  a  month  before  he  saw 
these  men  pass ;  had  never  seen  the  men  he  saw  pass  before 
in  his  life ;  had  never  seen  Cobb  and  Jones  before  he  saw 
them  pass  on  the  8th  of  April,  if  it  were  them.    Two  young 
men  came  there  sometime  before  and  stayed  about  half  an 
hour ;  was  there  every  day  Mr.  Helton  was  there ;  has  never 
seen  the  two  young  men,  that  stayed  at  the  brick-yard  about 
half  an  hour,  since ;  does  not  recollect  of  any  other  two  young 
men  coming  to  the  brick-yard  while  he  and  Hehon  were  there; 
does  not  know  it  was  the  8th  of  April  he  saw  them  pass ; 
does  not  know  the  day  of  the  week ;  it  was  about  two  o'clock 
he  saw  them  pass.    Mr.   Helton,  Mr.   Brown,  witness,  Mr. 
Kent  and  a  brother  of  W.  were  there;  W.  was  rolling  brick 
to  the  kiln ;  was  about  ten  yards  from  the  road.    Kent  was 
at  the  same  business  as  W. ;  Kent  pitched  up  some  of  the 
brick,  and  W.  some ;  Kent  was  pitching  when  they  passed. 
W.  and  Kent  were  near  the  same  place.    The  young  men 
were  walking  side  of  the  wagon  when  W.  first  saw  them; 
they  were  on  this  side  of  the  brick-yard  about  one  hundred 
yards;  all  came  on  down  the  hill  together;  the  boys  wero 
talking  to  the  man  in  the  carriage ;  W.  did  not  stop  work ; 
saw  them  all  the  way  down  to  the  creek ;  creek  is  this  side  of 
brick-yard.     The  young  men  crossed  the  creek  on  a  foot- 
log  ;  the  old  man  crossed  in  his  carriage.     Mr.  Helton  said 
it  was  Mr.  Crockett  that  let  down  the  bridle  for  the  mule  to 
drink ;  told  him  so  the  day  they  passed  ;  it  was  John  Hel- 
ton— and  W.  is  not  mistaken  about  this.     Has  not  read 
Crockett's  confession — heard  no  person  read  it.    After  they 
crossed  the  branch,  the  young  men  still  walked  by  the  side 
of  the  wagon  ;  saw  them  about  one  hundred  and  fifty  yards 
from  the  branch  to  where  they  went  out  of  sight ;  was  at 
work  all  the  time ;  saw  them  all  the  time,  from  the  time  they 
came  in  sight  until  they  went  out;  they  were  not  up  with  the 
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carriage  when  he  first  saw  them ;  they  were  uot  as  much  as 
five  or  six  steps  behind  the  carriage — he  is  certain  of  this. 
The  young  men  walked  on  the  same  side  of  the  carriage  as 
far  as  W.  could  see  them ;  went  after  brick  while  these  peo- 
ple were  passing ;  went  more  than  once.  In  going  afier 
brick,  he  went  from  the  public  road.  \Y.  is  perfectly  certain 
he  had  eaten  dinner  when  they  all  passed;  is  certain  he  is 
not  mistaken  about  this  mattter ;  finds  it  is  easy  to  be  mista- 
ken about  things  of  this  sort ;  is  certain  the  women  passed 
after  dinner.  Mr.  Williams  was  in  the  habit  of  going  to 
the  brick  yard  every  morning.  The  men  passed  the  brick- 
yard on  Thursday,  and  witness  heard  of  the  killing  on  Sat- 
urday. Does  not  knt)w  how  long  after  the  murder  occurred 
until  he  heard  it  Swore  a  while  ago  that  he  did  not  know 
what  day  of  the  week  these  men  passed  ;  it  just  comes  to  his 
mind  now  the  reason  he  now  knows;  heard  Mr.  Little's  ne- 
gro man  tell  the  boys  at  the  brick-yard  the  next  day  after  the 
killing,  about  a  man  being  killed.  It  was  on  Saturday  the 
negro  told  about  it  at  the  brick-yard ;  there  was  nothing 
said  about  it  the  next  day  after  the  killing ;  all  hands  work- 
ed^at  the  brick-yard  the  next  day  after  the  killing.  He  is 
positive  as  to  the  above  statements. 

The  State  next  introduced  Robert  Helton^  who,  being  duly 
sworn,  testified  as  follows:  He  was  working  in  the  brick- 
yard of  Mr.  Williams  the  early  part  of  April  last ;  heard  of  the 
killing^about  that  time ;  was  working  in  the  brick-yard  at 
the  time;  thinks  he  heard  of  the  killing  the  next  eveningaf- 
ter  it^was  done.  The  day  on  which  it  happened,  saw  three 
men  and  three  women  pass  the  yard ;  saw  an  old  man,  with 
a  white  hat  on,  pass  in  a  carriage;  had  a  mule  to  it;  had  no 
top  to  it;  the  man  in  the  carriage  looked  like  an  old  man; 
the  three  men  were  one  hundred  and  fifty  yards  behind  (he 
carriage;  they  were  behind  the  carriage  going  out  from 
town ;  saw  them  first  after  they  passed  the  brick  kiln.  Af- 
ter they  crossed  the  creek  they  were  about  fifty  yards  or 
more  from  witness,  when  he  first  saw  them ;  did  not  koov 
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them  ;  it  was  next  evening  he  heard  of  the  murder ;  can  see 
a  right  smart  piece  each  way  from  the  brick-j'ard  ;  hill  on 
each  side  ;  you  can  see  them  farthest  going  from  town.  It 
was  about  10  or  11  o'clock  when  they  passed ;  it  was  before 
dinner;  has  not  seen  the  three  men  since  to  know  them ; 
two  Heltons,  two  Coxes,  Hamilton,  Kent  and  Davis  saw 
them  just  as  they  passed  the  brick-yard  ;  thinks  the  three 
men  were  about  fifty  yards  from  the  man  in  the  wagon,  when 
witness  saw  them ;  the  women  were  between  the  men  and  the 
wagon  when  witness  saw  them;  the  old  man  had  on  awhitd 
hat 

CrosS'ExaminecL — Witness  had  been  working  at  the  brick- 
yard a  month  or  so  before  he  saw  them  pass;  his  employ- 
ment on  the  day  was  first  one  thing  and  then  another;  waa 
rolling  a  wheelbarrow  at  the  time  they  passed ;  witness,  Coz 
and  Kent  were  at  the  same  work  when  they  passed ;  was 
positive  it  was  before  dinner  they  passed.  When  witness 
first  saw  the  wagon,  it  was  past  the  brick  kiln  ;  the  women 
were  between  the  men  and  the  wagon ;  the  women  were 
about  thirty  yards  behind  the  wagon — the  men  about  fifty 
yards;  the  creek  is  not  fifty  yards  from  the  brick-yard;  the 
creek  is  on  this  side  of  the  brick-yard ;  there  is  no  creek  or 
branch  in  sight  after  they  pass  the  brick-yard;  thinks  the 
wagon  could  go  a  quarter  of  a  mile  beyond  the  brick-yard 
before  it  got  plumb  out  of  sight;  the  boys  were  all  busy  at 
work;  thinks  he  heard  of  the  murder  the  same  time  John 
Helton  heard  it;  thinks  he  was  at  the  brick-yard  wlien  he 
heard  of  the  killing';  it  had  rained,  he  thinks,  after  the  young 
men  passed,  before  he  heard  of  the  murder;  he  was  some- 
times absent  from  the  yard ;  did  not  know  the  women  who 
passed  ;  it  is  a  public  road — the  McDonough  road. 

The  State  next  introduced  McDonald  Uavh,  who,  being 
duly  sworn,  testified  as  follows:  Witness  was  working  in 
Mr,  Williams'  brick-yard  in  early  part  of  April  last;  was 
bearing  off  brick;  heard  of  some  one  being  killed  out  there 
about  that  time.     Thinks  heard  of  it  on  Monday  after  it  hap- 
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pened;  thinks  it  was  four  or  five  days  before  he  heard  of  the 
killing';  is  acquainted  with  Cobb  and  Jones;  has  known 
them  about  four  years;  does  not  know  Crockett;  Jones  and 
another  man  who  they  said  was  Crocket,  came  to  the  brick- 
yard about  a  week  before ;  saw  Jones  and  Cobb  going  out 
the  McDonough  road,  and  another  man  who  looked  just  like 
the  man  they  said  was  Crockett ;  this  was  on  Wednesday  or 
Thursday.  Witness  thinks  they  passed  between  eleven  and 
twelve  o'clock  ;  does  not  remember  seeing  any  one  pass  in  a 
carriage;  saw,  about  fifteen  minutes  before  Cobb  and  Jones 
passed, three  women  pass;  does  not  know  them;  it  was  be- 
fore witness  saw  them  pass  that  he  saw  Jones  and  a  man 
they  called  Crockett,  about  a  week  before,  when  he  saw  them 
at  the  brick-yard ;  saw  the  three  men  along  the  road  some 
two  or  three  hundred  yards ;  did  not  see  them  until  they 
crossed  the  branch*;  there  is  a  hill  the  other  side  of  the  brick- 
yard ;  saw  them  to  the  top  of  it ;  the  women  were  ahead  of 
the  three  men;  thinks  it  was  Wednesday  or  Thursday, 
heard  of  the  murder  the  first  of  the  next  week ;  thinks  it  was 
Monday;  saw  Crockett  when  he  was  hung;  saw  him  well; 
thinks  he  was  the  same  man  he  saw  with  Jones  at  the  brick- 
yard. 

Cross- Examined. — Had  been  at  work  at  the  brick-yard  as 
much  as  two  weeks  ;  Jones  was  at  the  brick-yard  only  once, 
and  then  a  man  was  with  him  who  they  said  was  Crockett; 
when   they  passed,   he  knew    the    man    with    Cobb    and 
Jones  was  the  same  man  he  saw  out  there  with  Jones ;  was 
with  them.     If  Jones  had  been  at  the  brick-jard  more  than 
once,. witness  had  not  seen  him,  and  he  workclQ  there  all  the 
time.     Bud   Hamilton,  Benjamin  Bowen  and  witness  were 
bearing   brick ;    witness   was    about   20  or  30  steps   from 
McDonough  road  ;  the  women  had  gone  out  of  sight  before 
the  men    came  along ;  had    been  gone  ten  or  fifteen    min- 
utes; tliinks   it  is  about  two  or  three  hundred  yards  from 
brick-yard  to  where  they  went  out  of  sight;  did  not  see  any 
wagon  or  carriage  pass  about  that  time ;  all  the  hands  stop- 
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ped  and  looked  at  them  when  they  were  passing ;  there  were 
three  women  ;  did  not  see  the  women  come  back ;  went  on 
at  work  there  ;  worked  every  day  the  next  week  that  any  one 
could  work  ;  first  heard  of  murder  at  home,  then  at  the  brick- 
yard ;  when  witness  heard  of  it  deceased  was  not  dead. 

The  State  next  introduced  Mrs,  Elizabeth  Brown^  who, 
being  duly  sworn,  testified  as  follows :  Heard  of  a  man  being 
killed  on  McDonough  road  last  Spring;  remembers  seeing 
a  middle  aged  man  pass  in  a  wagon,  a  mule  hitched  to  it; 
was  very  ordinarily  dressed  ;  had  on  an  old  white  fur  hat; 
looked  as  though  he  was  between  forty-five  and  fifty  years 
of  age ;  he  inquired  the  way  of  witness  to  Mr.  Almond's ;  this 
was  on  Thursday ;  does  not  know  the  day  of  the  month  ; 
heard  of  his  being  killed,  the  next  day ;  witness's  house  is  oa 
McDonough  street,  just  out  of  the  incorporation;  witnesses 
bouse  is  between  a  half  and  three-quarters  of  a  mile  from 
Williams's  brick-yard;  it  was  not  far  from  11  or  12  o'clock 
when  she  saw  him  pass ;  he  had  on  a  sort  of  a  brown 
jeans  coat;  the  old  man  went  on  the  McDonough  road. 

The  State  next  introduced  J.  P.  Knight,  who  being  duly 
sworn,  testified  as  follows :  Heard  of  a  man  being  killed  last 
Spring ;  does  not  know  the  day  of  the  month  ;  it  was  the  first 
of  April  last ;  thinks  he  heard  of  it  on  Saturday  first  after  the 
killing ;  saw  a  man  on  Thursday  passing  out  in  a  vehicle ; 
thinks  it  was  somewhere  about  11  or  12  o'clock ;  he  was  go- 
ing to  Mr.  Almond's,  deceased  said  ;  his  wagon  was  a  four- 
wheeled  concern ;  it  was  what  you  might  call  a  carry-all, 
with  the  top  ofi*;  it  was  drawn  by  a  mule  ;  witness  thinks  by 
a  sorrel  mul^ ;  he  had  on  an  old  white  hat — saw  him  on 
McDonocigh  street ;  he  was  an  old  man,  about  40  or  50 
years  of  age;  saw  the  man  who  was  killed  ;  was  the  same 
man  ;  it  was  right  at  Arche  Brown's  door  witness  saw  the 
old  man  when  he  was  going  out. 

The  State  next  introduced  George  W,  Molbs,  who,  being  ' 
duly  sworn,  testified  as  follows:  He  heard  of  a  man  being 
killed  the  8th  day  of  April  last;  saw  thenum;  was  at  home 
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in  the  first  part  of  the  day;  saw  three  men  coming  by ;  one 
had  a  gun  ;  fired  it  off;  went  to  ^ork  in  the  blacksmith  shop 
about  1 1  o'clock  ;  was  watching  out  for  Mr.  Meredith  Brown ; 
heard  a  carriage  passing  or  coming  from  out  of  town;  step- 
ped to  the  door  to  see  if  it  was  Brown  ;  saw  a  gentleman  pass- 
ing in  a  kind  of  Jersey  concern ;  saw  it  was  a  single  man  rid- 
ing in  it;  went  back  to  work  and  heard  another  coming ; 
went  to  the  door  again ;  carriage  passing;  two  men  in  it; 
the^  passed  by ;  the  mule  in  a  trot ;  turned  back  to  the  fire 
place  and  discovered  two  men  against  a  pile  of  lumber  near 
witness's  house,  all  going  down  towards  McDonough  ;  when 
witness  saw  the  two  men,  thought  one  was  Meredith  Brown ; 
he  was  stoop  shouldered  sorter ;  there  was  a  man  with  him 
near  ahead  taller  than  he  was,  and  a  good  deal  larger.  This 
was  about  half  past  eleven  o'clock,  just  before  dinner;  my 
house  is  something  near  a  mile  from  Williams's  brick-yard, 
on  the  other  side  from  town ;  the  first  carriage  passed  had 
only  one  person  in  it;  it  was  about  15  or  20  minutes  from 
the  passage  of  the  first  carriage  to  the  second  carriage  ;  there 
were  two  persons  in  the  second  ;  it  was  a  Jersey  concern, 
and  had  no  top;  had  one  mule  to  each  wagon  passed ;  it 
was  long  enough  for  a  man  to  walk  15  or  20  steps  from  the 
time  he  saw  the  second  carriage  pass  until  he  saw  the  tw<> 
men  on  foot  pass;  three  women  came  by  between  the  first  and 
second  wagon — inquired  the  way  to  Benjamin  Thurmond's ; 
they  were  the  Miss  Robersons;  the  women  had  passed  about 
long  enough  to  walk  a  hundred  and  fifty  or  two  hundred 
yards ;  did  not  notice  the  tallest  man's  clothes ;  dressed  in 
dark  clothing.  If  he  ever  saw  Crockett  it  was  on  that 
day;  he  noticed,  as  he  passed,  his  head  pitched  forward  and 
his  shoulders  seemed  to  be  higher  than  usual ;  can't  say 
whether  he  believes  it  was  Crockett;  the  make  of  the  shoul- 
ders and  the  head  pitching  forward,  is  all  that  makes  him 
think  it  was  Crockett  he  saw  that  day ;  knows  where  the 
body  of  Landrum,  the  deceased  was  found ;  it  was  three- 
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fourths  of  a  mile  from  witness's  house  on  the  road  to  Al- 
mond'p.  • 

Cross- Examined, — It  was  25  or  30  minutes  from  the  time 
the  first  three  young  men  passed  until  the  first  carriage  pass> 
ed ;  one  of  the  carriages  was  a  blue  one  and  the  other  a  black 
one ;  the  blue  one  was  ahead ;  there  was  a  plain  fork  in  the 
road,  leading  to  Rough  and  Ready,  the  other  side  of  witness's 
house ;  soon  after  he  saw  the  second  carriage  pass,  he  saw 
two  gentlemen  pass ;  one  was  Mr.  Ed.  Webb ;  he  lives  here 
in  town ;  saw  the  carriage  found  near  the  deceased  ;  it  was 
a  carriage  fixed  for  carrying  four  persons;  had  co  top;  it 
was  pretty  well  worn  ;  the  harness  were  worn ;  fixed  to  work 
one  mule  to  it ;  color  of  it  black  ;  thinks  it  had  had  posts,  but 
had  been  sawn  oflf;  would  call  it  a  carriage,  a  kind  of  Jersey 
concern ;  it  was  like  the  one  witness  saw  pass  his  house 
last;  witness  is  positive  there  was  a  difference  in  color; 
the  reason  why  he  knows  the  blue  carriage  passed  first,  is  be- 
cause Meredith  Brown's  carriage  was  black,  and  he  noticed 
the  first  one  passed  was  blue. 

The  State  next  introduced  Samuel  P.  Wellsy  who,  being 
duly  sworn,  testified  as  follows  :  Heard  of  a  man  being  kill- 
ed on  McDonough  road ;  heard  of  it  in  a  day  or  two  after 
it  was  done;  was  out  hunting  on  the 8th  of  April  last ;  Mr^ 
Landes  and  Mr.  Crawley  were  with  him ;  they  passed  Mr. 
Mobb's  house,  one  of  the  party  fired  ofi"  a  gun  near  Mr. 
Mobb's  house ;  this  was  about  9  or  10  o'clock ;  went  out  to  fish 
and  carried  a  gun  to  kill  birds  for  bait;  turned  off  from  the 
McDonough  road  at  Mobb's  house  round  his  stables ;  this 
was  on  the  8th  day  of  April  last. 

Cross-Examined. — Passed  Williams's  brick -yard  and  talk- 
ed with  the  hands  and  then  went  on. 

The  State  next  introduced  Mrs.  Salina  Boliny  who,  being 
duly  sworn,  testified  as  follows:  Heard  of  the  death  of  Mr. 
Landrum  about  the  time  he  was  killed;  saw  Jones  and  Cobb 
next  morning  after  she  heard  of  the  murder;  thinks  it  was 
Friday  morning;  does  not  know  the  day  of  the  month  ;  they 


€66  SUPREME  COURT  OF  GEORGIA, 


Cobb  vs.  The  Slate. 


were  coming  from  towards  the  grave-yard,  going  towards  the 
railroad.  Witness  knew  Mr.  Jones  and  Mr.  Crockett;  this 
was  between  9  and  10  o'clock,  A.  M.;  did  not  speak  to  them; 
came  close  to  W's  house ;  W's  house  is  near  the  water  sta- 
tion ;  passed  outside  of  W's  yard ;  did  not  see  any  signs  of 
traveling;  it  was  in  the  month  of  April  last;  about  the  first 
of  the  month. 

The  State  next  introduced  James  TV.  C/cry,  who,  bemg  du- 
ly sworn,  testified  as  follows :  About  the  time  deceased  was 
killed,  saw  Cobb,  Jones  and  Crockett  near  his  house;  the 
house  is  about  three  and  a  half  miles  from  Atlanta,  in  direc- 
tion of  Decatur,  off  to  the  right  of  the  public  road  three- 
fourths  of  a  mile.  When  witness  went  up,  Cobb  and  Jones 
were  sitting  on  a  log;  Crockett  was  squatted  down  with  a 
Talise,  tying  up  clothes  in  a  handkerchief;  witness  and 
Crockett  went  down  to  witness's  house ;  Crockett  asked 
€obb  and  Jones  to  go  with  them;  they  refused;  Crock- 
ett went  down  and  took  dinner;  Crockett  carried  Jones's  and 
Cobb's  dinner  to  them;  witness  went  with  Crockett;  as  they 
went  up  to  them  after  they  ate  dinner  up  in  the  woods,  W. 
took  the  plates  and  went  back  to  the  house;  they  all  three 
went  on  withW.  towards  the  house,  in  about  70  yards  of  the 
house;  they  all  turned  off  the  fence  side  and  went  towards 
Decatur;  that  is  the  last  W.  saw  of  them;  they  had  two  bun- 
dles of  clothes  in  their  pocket  handkerchiefs;  Crockett  had 
one  and  Cobb  one;  W.  carried  the  valise  to  the  house;  W. 
is  a  relation  of  Crockett ;  a  second  cousin ;  thinks  this  was 
on  Friday;  thinks  it  was  in  April  last,  the  ninth  of  that 
month.  No  public  road  runs  by  W's  father's  housef;  it  was 
about  three-fourths  of  a  mile  from  Decatur  road  where  he 
saw  Cobb,  Jones  and  Crockett;  they  were  on  the  side  of  the 
settlementroad ;  this  was  some  time  between  10  or  11  o'clock, 
A.M. 

Cross-Examined. — They  went  out  after  dinner  and  struck 
another  road ;  went  through  a  neck  of  woods. 

The  State  next  introduced  John  S.  Shipley  who,  being  du- 
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ly  sworn,  testified  as  follows:  On  Friday  morning  after  the 
murder,  saw  some  men  coming  down  the  road;  is  not  ac- 
quainted with  Crockett,  Cobb  and  Jones;  knew  one  of  them 
was  Crockett;  two  other  men  with  him;  just  below  the  roll- 
ing mill  they  left  the  Decatur  road  or  railroad.  Thinks  the 
the  murder  was  committed  on  Thursday;  was  in  Aprillast; 
thinks  about  the  8lh  of  April  the  murder  was  committed: 
thinks  he  saw  those  men  on  the  9th ;  knows  it  was  Friday 
morning.  The  other  two  men  with  Crockett  he  thinks  were 
young  looking  men.  The  rolling  mill  is  on  the  Georgia  Rail- 
road and  on  Decatur  wagon  road ;  does  not  think  he  saw 
them  more  than  ten  steps;  one  of  them  had  a  valise;  thinks 
this  one  was  Crockett ;  does  not  think  there  was  any  road 
where  they  turned  off;  it  was  about  ten  o'clock  when  W. saw 
them  ;  knows  by  the  train  passing ;  they  were  trfttreling  the 
railroad;  turn  to  the  right  hand  going;  Decatur  is  on  the 
left  side  of  the  railroad  from  Atlanta. 

Cross- Examined. — Thinks  Cobb  and  Jones  were  with 
Crockett;  cannot  say  positively  that  it  was  them.  It  has  al- 
ways been  on  his,  W's  mind  it  was  the  8th  day  of  April  ever 
since  he  first  heard  it;  had  heard  of  the  murder  at  the  time 
he  saw  them  going  from  Atlanta;  had  heard  it  talked  of  by 
the  people  that  they  were  the  guilty  parties.  •  They  got  off 
on  the  right  side  of  the  railroad ;  the  public  road  is  on  the 
left  where  they  got  off. 

The  State  next  introduced  John  D,  Williams^  who,  being 
duly  sworn,  testified  as  follows :  Heard  of  the  killing  on  Mc- 
Donough  road;  was  at  work  down  below  the  Rolling  Mill; 
thinks  It  was  the  same  day  he  heard  of  the  murder  he  saw 
two  men  on  the  railroad  and  one  the  wagon  road.  They 
met,  passed  down  beyond  the  Rolling  Mill  and  took  the 
woods;  vvent  off  on  the  right  side  of  the  railroad,  going  from 
Atlanta;  in  the  woods — no  road;  thinks  they  had  a  valise; 
thought  it  was  Cobb,  Jones  and  Crockett  at  the  time  he  saw; 
is  not  acquainted  with  them;  knows  them  when  he  sees 
them ;  was  about  one  hundred  and  fifty  yards  from  them  oa 


668  SUPREME  COURT  OF  GEORGIA. 

Cobb  vs.  The  Slate. 


the  morning  referred  to ;  the  public  road  is  on  left  side  of  rail- 
road ;  the  railroad  does  not  cross  it  under  a  mile  from  ihere  ; 
thinks  it  was  in  April:  it  was  the  day  W. heard  of  the  mur- 
der; was  about  ten  o'clock;  Mr.  Shipley  was  with  W.  when 
he  saw  them  ;  the  witness  who  just  testified.  They  traveled 
the  railroad  about  fifty  or  one  hundred  yards  after  they  all 
got  together. 

Cross-Examined. — They  were  about  the  water  station 
when  W.  first  saw  them;  W.  and  Mr.  Shipley  were  right  to- 
gether^  and  did  not  separate  while  they  saw  them ;  there  U 
a  crossing  where  they  got  off;  goes  into  the  woods  and  stopi. 
The  man  with  the  valise  came  up  with  the  other  ^wo  at  tb« 
Rolling  Mill ;  got  on  the  railroad. 

The  State  next  introduced  Coleman  Fordy  who,  being  du- 
ly sworn,  testified  as  follows:  Heard  of  the  killing  about  th« 
time  specified  and  testified ;  saw  Cobb,  Jones  and  Crockett 
on  the  9th  of  April  last,  east  of  the  city  of  Atlanta  about 
two  and  a  quarter  miles  on  south  side  of  the  Georgia  rail- 
road ;  were  not  on  any  public  road  ;  it  was  about  one  and  a 
half  miles  from  Sam'l  Clay's  house ;  that  road  intersects  the 
road  going  by  the  grave-yard ;  one  of  them  had  a  valise  ;  is 
acquainted  with  Jones  and  Cobb;  was  not  with  Crockett; 
thinks  it  was  between  ten  and  eleven  o'clock,  A.  M. 

The  State  next  introduced  John  N.  Pate^  who,  being  duly 
sworn,  testified  as  follows:  Remembers  hearing  of  the  kil- 
ling; saw  Cobb,  Jones  and  Crockett  on  the  9th  day  of  April 
last;  saw  them  at  the  Decatur  depot, between  one  and  two 
o'clock;  thinks  they  had  two  handkerchiefs  tied  up;  clothes 
in  them  ;  they  passed  down  the  railroad  and  then  took  the 
wagon  road  to  Stone  Mountain.  Is  well  acquainted  with 
Mr.  Crockett ;  has  seen  Mr.  Cobb  several  times ;  did  not  know 
Jones  at  the  time;  now  recognizes  Jones  ;  Williamson  Cobb 
came  up  ;  after  he  came,  he,  W.  saw  the  parties ;  Wm.  Cobb 
and  John  are  brothers;  Jones  is  a  cousin  ;  came  down  rail- 
road from  Atlanta ;  this  was  Friday  evening. 

Cross- Examined. — Saw  them  go  into  the  wagon  road  to 


ATLANTA,  MARCH  TERM,  1859.  669 


Cobb  V8.  The  Stale. 


Stone  Mountain;  noticed  them  particularly;  passed  the 
road  some  few  steps ;  stopped,  turned  back  and  took  the 
road. 

The  State  next  introduced  George  W,  Wheeler,  who,  be- 
ing duly  sworn,  testified  as  follows:  Heard  of  the  killing 
that  took  place  last  spring  in  this  county ;  saw  Jones  and 
Cobb  Sunday  after  it  took  place;  does  not  know  the  day  of 
the  month  ;  they  were  at  Mr.  Jones'  brother's  house  in  the 
county  of  Newton ;  this  is  about  thirty-six  or  thirty-seven 
miles  from  Atlanta. 

Cross- Examined. — Mr.  Cobb  said  he  was  indicted  in  Ful- 
ton county  and  Court  was  in  session  and  he  did  not  want  to 
appear.  By  forfeiting  the  bond  he  would  only  have  to  pay 
eight  or  nine  dollars ;  said  he  was  going  to  his  grand-father's  ; 
would  be  back  to  Atlanta  in  three  or  four  days;  Jones  said 
be  expected  to  live  with  Mr.  Dean  ;  said,  he  had  been  think- 
ing of  it  for  some  time;  had  not  got  off;  Dean  lived  four  or 
five  miles  from  where  W.  saw  them ;  said  they  were  so  lone- 
some they  wished  they  had  comeback  Sunday  morning; 
was  coming  back  on  Monday  morning ;  W.  was  at  the  same 
place  on  Tuesday;  they  were  gone;  Cobb's  grand-father 
fives  nsar  the  corner  of  Clark  county ;  Jones  was  going  to 
work  with  Mr.  Dean. 

The  State  next  introduced  William  P.  Sewell,  who,  being 
duly  sworn,  testified  as  follows:  He  has  seen  the  slung-shoi 
exhibited  in  Court  before ;  saw  it  last  in  this  place  last  April ; 
W.  made  it  for  a  man  by  the  name  of  Radford  J.  Crockett; 
made  it  some  time  in  April  last ;  don't  know  the  day  of  the 
month;  made  it  at  Tomlinson  &  Barnes's  copper  shop,  and 
delivered  it  to  Crockett 

The  State  next  introduced  Thomas  Calloway^  who,  being 
duly  sworn,  testified  as  follows :  He  was  in  jail  soon  after 
the  killing  testified  to  in  Fulton  county.  Jones  and  Cobb 
asked  witness  if  they  could  not  turn  State's  evidence  agaiml 
Crockett ;  they  were  afraid  Crockett  would  turn  State'e  eriA 
ence  against  them;  witness  told  them  there  was  a   way" 
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to  get  out  of  it  that  way ;  Mr.  Cobb  said  be  would  know 
the  slung-shot  if  he  were  to  see  it ;  went  on  to  describe 
it ;  said  the  string  it  was  fastened  to  was  a  piece  of  soft 
leather,  instead  of  gum  elastic;  there  was  a  wire  fixed 
in  the  sling-shot,  to  fasten  the  leather  to ;  they  described 
it  as  an  eye  on  each  side  of  it;  did  not  say  of  what 
material  it  was  made;  said  a  man  by  the  name  of  Sew- 
ell  made  it;  Cobb  said  they  left  town  with  Croekatt; 
went  out  and  took  dinner  with  a  relation  of  Crockett's;  they 
did  not  go  in  the  house;  Crockett  brought  them  something  to 
eat ;  they  did  so ;  went  on  then  three  miles  below  Decatur ; 
Crockett  went  to  his  aunt's,  Mrs.  Richardson  ;  Mr.  Cobb  said 
they  were  sorry  they  left  town  with  Crockett — if  they  bad 
not,  they  would  not  have  been  suspected ;  Mr.  Jones  said  if 
ever  he  got  out  of  this  scrape,  it  would  be  the  last ;  that  he 
intended  to  live  by  his  labor.  This  conversation  took  place 
the  second  evening  after  Jones  and  Cobb  were  confined  in 
Fulton  jail,  and  before  it  was  known  Crockett  was  arrested, 
Mr.  Cobb  said  if  Crockett  turned  State's  evidence  it  would 
hang  them ;  Mr.  Jones  said  it  would ;  says  he  would  know 
the  siung-shot  from  the  description  given ;  says  the  one  ex- 
hibited in  Courtis  the  one. 

Cross-Examined. — Mr.  Cooper,  Solicitor  General,  showed 
him  the  slung-shot  last  week;  did  not  know  Cobb  and  Jones 
personally  before  in  jail ;  had  seen  them  before;  has  been  in 
and  about  Atlanta,  for  six  or  seven  years;  there  were  several 
in  jail;   Rice,  Carter,  and  others;  ihey  must  have  heard  the 
same;   told  his   br  )ther-in-law,  Noel  Inge,  of  what  he  had 
heard  in  jail;   witness  has  a  case  in  Court  himself;  charged 
with  assault    and  batterry;  was  on    bond  and   came  to  his 
case  from  South  Carolina;  talked  with  Mr,   Cooper    first, 
after  he  was  subpoenaed;  Cobb  said  he  had  seen  the  slung- 
shot,  and  would  know  it  if  he  were  to  see  it;  witness  never 
described  the   slung-shot   before   he  saw  it;  the   first  time 
witness  saw  the  slung-shot  exhibited  in  Court,  he  recognized 
it  as  the  one  described  by  Cobb  ;  witness  examined  very  par- 
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ticularly  when  he  first  saw  it,  and  his  mind  came  to  the  con-* 
elusion  it  was  the  one  described  by  Cobb  in  jail. 

The  State  now  tendered  in  evidence  the  above  mentioned 
slung-shot,  but  on  objection  from  the  prisoner,  the  Court  re- 
jected it  as  not  being  such  an  instrument  of  evidence  as  had 
to  be  formally  tendered  and  submitted  to  a  jury,  as  in  tho 
case  of  a  deed  or  bond. 

The  State  next  introduced  R.  TV,  Craven^  who,  being  du» 
ly  sworn,  testified  as  follows:  On  the  day  the  murder  was 
committed,  he  was  out  in  the  direction  of  the  same ;  left 
town  about  one  o'clock ;  does  not  recollect  the  day  of  the 
month  or  week;  thinks  it  was  on  Thursday;  not  positive; 
thinks  he  heard  the  murder  was  committed  late  the  same 
evening.  He  rode  out,  went  on,  after  passing  Mr,  Mobbs's 
a  half  mile  or  three  quarters,  saw  a  mule  standing  beside  off 
the  road ;  passed  by ;  went  down  and  saw  the  man  Perkins; 
they  went  to  see,  and  came  on  back;  saw  the  mule  as  they 
came  on  back  near  Mr.  Gammon's;  the  mule  had  on  the 
forepart  of  the  harness ;  the  breeching  was  gone ;  the  chain* 
were  dragging  the  ground  ;  the  lines  were  dragging  on  the 
ground;  it  was  a  pale  bay  or  sorrel  mule;  where  witness 
first  saw  the  mule  was  about  three-fourths  of  a  mile  from 
Mr.  Mobbs's  house.  It  was  not  attached  to  any  vehicle  when 
witness  first  saw  it ;  the  time  of  day  when  witness  first  saw 
the  mule  was  about  two  o'clock;  knows  this  because  it  was 
about  four  o'clock  when  witness  got  back  to  Atlanta ;  heard 
of  the  murder  that  evening  after  he  came  in  town;  it  was 
six  miles  to  where  witness  went  in  the  country;  this  was  on 
the  McDonough  road. 

The  State  next  introduced  Gen.  Eli  McConnell^  who,  be- 
ing duly  sworn,  testified  as  follows:  Says  he  is  principal 
keeper  of  the  Penitentiary ;  has  been  holding  that  office  du- 
ring the  time  that  Cobb  and  Jones  were  confined  in  the  Peni- 
tentiary for  safe  keeping  ;  (letter  handed  to  witness,)  says  hei 
received  it  the  latter  part  of  May;  when  witness  opened  it  .# 
he  found  the  body  of  it  addressed  to  Cobb  and  Jones;  wlien    ^ 
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he  found  the  letter  was  addressed  to  these  men  with  a  note 
to  witness  he  took  the  letter  and  went  to  the  Penitentiary; 
read  the  letter  first  to  Mr.  Cobb ;  also  read  the  note  address- 
ed to  witness,  on  the  letter;  after  he  had  read  the  letter  to 
Cobb,  witness  stated  to  Cobb,  you  see  now  what  this  man 
Crockett  has  written  to  you  and  witness,  observed  he  had  no 
motive  only  for  your  good,  and  that  witness  having  no  mo- 
live  himself  only  to  give  Cobb's  answer  to  it ;  witness  then 
asked  him  what  he  had  to  say  in  reply.  His  reply  was  that 
he  should  make  no  confession ;  thinks  the  exact  words  used 
by  Cobb  in  reply  were,  I  wont  confess.  (The  letter  was  then 
read  to  the  jury.) 

The  following  is  a  copy  of  said  letter : 

Atlanta,  May  the  27  1858. 
Dear  friends  i  now  take  this  opportunity  of  dropping  you 
a  few  lines  to  inform  you  that  i  am  well  at  present — Gabe  i 
would  like  to  see  you  and  John  very  much  but  i  dont  gess  i 
will  ever  see  you  any  mor  as  my  time  is  close  at  band  to  go 
but  i  hope  i  will  meet  you  in  a  better  world  than  this.  Gabe  i 
want  you  to  send  me  word  how  you  are  a  getting  on  and  if 
you  think  god  has  forgave  you  yet  al  of  your  sins  and  wheth- 
er you  intend  to  try  to  meet  me  in  heaven  or  no.  Gabe  i  think 
if  you  will  come  out  and  make  a  full  confession  of  the  mur- 
der of  Landrum  and  look  to  god  for  mercy  you  would  be 
better  satisfied  if  you  dont  yon  can  never  get  to  heaven  i 
dont  think  Gabe  if  i  could  get  out  of  Jail  and  be  free  by 
giving  up  my  hope  in  the  Lord  and  my  chance  for  heaven, 
i  would  not  do  it  if  you  had  the  love  and  fear  of  god  in  your 
heart  i  think  you  would  not  give  it  up  for  the  sin  ful  world 
and  all  that  is  in  it  religion  is  worth  a  thousand  such  worlds 
as  this  religion  is  a  fortune  and  heaven  is  a  home  yes  and  a 
happy  one  two  the  Lord  ses  seak  me  with  your  hoal  hart  and 
you  shal  find  me  pray  with  your  hoal  hart  an  you  shal  nevr 
die  but  heve  eturnal  life  You  think  of  the  owful  toremenU 
i  of  hell  you  will  then  turn  to  god  i  think  and  try  to  seak  a 
•  *  ,    home  in  heaven  Gabe  you  and  John  may  think  that  i  am 
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just  a  trying  to  get  you  to  confess  so  that  you  will  be  hung 
but  it  is  not  so  if  it  was  in  my  power  to  turn  you  loos  or  clear 
you  i  would  do  iti  no  that  you  will  both  be  hung  there  is  no 
chance  for  you  to  escape  it  if  you  had  staid  here  you  would 
have  ben  hung  without  any  trial  i  only  want  you  to  try  to 
serve  god  and  prepare  for  a  better  world  while  you  have  got 
the  chance  i  think  if  you  will  study  on  it  you  will  think  that 
i  am  giving  you  good  advice  Gabe  i  would  like  to  no  that  i 
would  meet  y«u  and  John  in  heaven 
I  remain  yours  until  death 

RADFORD  J.  CROCKETT. 

To  the  principal  Keeper,  I  received  your  letter  and  was 
glad  to  hear  from  the  boys  i  was  thankful  to  you  for  the  in- 
formation y  gave  me  of  them  read  this  letter  to  them  if  you 
please  and  see  if  it  wont  have  some  ofTect  on  them  and  which 
it  seems  to  take  the  most  effect  on  and  talk  with  them  and 
tell  them  to  answer  my  letter  and  write  to  me  what  they  say 
or  whether  they  seem  to  not  wan  to  talk  about  it  or  no  write 
to  me  how  they  are  getting  on  you  rote  that  Gabe  was  sick 
write  how  he  is  rite  as  soon  as  possible  I  remain  yours  with 
respect  RADFORD  J  CROCKETT 

Cross-Examined. — At  the  time  Cobb  made  this  reply  wit- 
ness was  his  keeper  in  the  Penitentiary;  unlocked  the  cell 
and  went  in  to  him;  after  reading  the  letter  to  Cobb,  he  kept 
it  in  his  possession;  does  not  know  how  it  came  here. 

The  State  here  closed. 

The  counsel  for  the  defence  then  introduced  Jacob  Carter^ 
who,  being  duly  sworn,  testified  as  follows:  Was  subpoenaed 
in  this  case  to-day;  was  confined  in  Fulton  county;  was  in 
about  the  spring  Term  of  the  Superior  Court;  was  in  jail 
when  Cobb  and  Jones  were  put  in  jail ;  they  were  commit- 
ted to  jail  on  Tuesday  evening  about  sun  down ;  Powell  Rice 
and  Thomas  Calloway  were  in  jail  with  witness,  before  Jones 
■and  Cobb  were  put  in  ;  we  three  were  together  before  they 
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were  put  in;  Jones  and  Cobb  were  confined  in  the  cage  with 
us ;  did  not  hear  anything  said  to  Cobb  or  Jones  or  any  con- 
versation with  any  other  person  in  reference  to  the  murder 
of  Landrum ;  did  hear  Calloway  say  to  Jones  and  Cobb 
about  Tuesday  night  of  «he  same  day  they  were  put  in; 
Dever  heard  but  one  conversation  between  them ;  we  were 
all  in  the  cage  together ;  Powell  Rice  was  lying  down  ;  don't 
know  whether  he  heard  it  or  not ;  the  other  four  were  sit- 
ting up;  Thomas  Calloway  told  Cobb  to  turn  State's  evi- 
dence against  Crockett,  and  John  Cobb  told  him  he  didn't 
know  anything  to  turn  State's  evidence  for ;  Calloway  then 
asked  Gabe  Jones  what  he  thought  about  it ;  Gabe  Jones  told 
him  he  did  not  know  anything  to  turn  State's  evidence  fori 
that  is  all  witness  knows ;  there  was  nothing  said  about  a 
slung-shot  or  a  sling  shot  on  that  occasion  or  at  any  other 
that  witness  heard;  there  was  nothing  said  about  Jones  and 
Cobb  leaving  Atlanta  with  Crockett;  nothing  said  about 
their  traveling  together. 

Cross- Examined. — Says  he  is  about  twenty-six  years  of 
age;  does  not  know  the  day'  of  the  month  or  year  he,  wit- 
ness, was  put  in  jail;  has  got  a  good  memory,  and  is  perfect- 
ly positive  that  he  did  not  hear  afiy  conversation  between 
Calloway,  Jones  and  Cobb ;  says  he  was  put  in  jail  on  Mon- 
day ;  knows  that  Dink  Carlton  was  not  in  jail  when  witness 
was  in  jail;  thinks  he  knows  this  month  is  October;  thinks 
last  month  was  December;  March,  May,  June,  July,  No- 
vember, December  and  August;  these  are  all  the  months 
witness  knows  of  in  a  year  and  can  name;  Cobb  and  Jones 
were  put  in  about  a  half  an  hour  by  sun  on  Tuesday  eve- 
ning, and  is  certain  that  the  conversation  Calloway  had  with 
Cobb  and  Jones,  was  on  Tuesday  evening;  he  cannot  in- 
stance anything  that  impressed  it  on  his  memory  that  it  was 
Tuesday  the  conversation  ;  thinks  it  was  about  nine  or  ten 
o'clock  the  conversation  took  place;  is  positive  it  was  dark 
and  they  had  no  light  in  the  room;  it  was  perfectly  dark  in 
the  cage;  had  a  little  talk  with  Cobb  and  Jones;  nothing 
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about  the  difficulty;  had  no  conversation  with  Powell  Rice; 
just  talked  backwards  and  forwards;  witness  did  not  talk 
any  with  Cobb  and  Jones  on  Wednesday;  saw  Wm.  Cobb 
this  morning  at  W's  mother's  house ;  was  coming  to  town 
with  him  and  met  McDonald  the  constable;  came  on  with 
him ;  is  positive  Calloway  did  not  have  any  other  conversa- 
tion than  the  one  he  testifies  to  with  Cobb  and  Jones;  wit- 
ness came  in  town  about  eleven  o'clock ;  eat  dinner  at  old 
man  Cobb's ;  Wm.  Cobb  passed  as  his  son  ;  witness  don't 
know  the  reason  why  he  was  turned  out  ot  jail ;  had  some- 
times one  meal  in  jail  and  sometimes  two ;  had  but  one  meal 
on  Monday;  that  was  Monday  night;  eat  two  meals  on 
Tuesday,  and  one  on  Wednesday ;  did  not  mention  to  any 
one  what  his  testimony  would  be  at  any  time;  not  a  single 
soul  until  he  went  on  the  stand ;  no  person  has  conversed 
with  him  to-day ;  or  at  any  time  before  to-day  in  regard  to 
his  testimony,  and  he  knows  he  is  right;  tio  lawyer  or  any 
other  person. 

Counsel  for  the  defence  next  introduced  Mrs.  Missouri 
Cobb  J  who,  being  duly  sworn,  testified  as  follows :  She  is  the 
mother  of  the  prisoner;  her  son  left  on  Friday  the  9th  of 
April  last ;  prisoner  was  at  home  the  day  before  at  twelve 
o'clock  on  Thursday,-  dined  at  twelve  o'clock ;  Savannah, 
Missouri,  Eveline  and  old  man  and  prisoner  at  witness's, 
were  at  dinner  that  day;  when  she  says  twelve  o'clock  she 
is  governed  by  a  clock  and  the  Georgia  Railroad  shop  bell ; 
those  that  work  out  come  home  at  that  hour,  twelve  o'clock, 
and  dinner  is  always  ready ;  lived  on  Collins  street,  on  the 
East  side  of  the  Georgia  Railroad  ;  Mrs.  Thurman  and  Mrs. 
Craven  were  witness's  nearest  neighbors;  it  was  the  forepart 
of  the  day  prisoner  left  witness's  house ;  he  left  for  Skull 
Shoals;  don't  recollect  what  he  said  he  was  going  for;  did 
not  state  what  he  was  going  for ;  said  he  was  going  down 
there  on  account  of  a  woman;  never  saw  prisoner  any  more 
after  he  left  for  Skull  Shoals  until  now  in  the  court  house. 

Counsel  for  defence  next  introduced  Savannah  Cobb,  who, 
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beiii2r  duly  swoni  testified  as  follows:  Says  she  is  a  sister  of 
the  prisouer;  he  left  her  faihers  house  on  the  9th  of  April 
last ;  the  day  before  that  at  dinner,  mother,  father,  sister, 
brother,  and  self  and  prisoner:  twelve  o'clock  generally  is 
the  dinner  hour ;  are  controlled  by  a  time  piece  and  the  Geor- 
gia Railroad  bell ;  has  not  seen  her  brother  since  he  left  on 
Friday  morning  till  now ;  heard  him  say  he  was  going  to 
Skull  Shoals:  the  inducement  to  go  was  on  account  of  a 
letter  he  received  from  a  woman ;  he  received  the  letter  on 
the  8th  of  April  last,  and  started  the  next  morning:  does  not 
recollect  the  hour ;  those  that  work  come  in  about  twelve 
o'clock,  and  they  have  dinner  about  that  time;  controlled  by 
a  clock  and  a  bell. 

Counsel  for  defendant  next  introduced  &  B.  Love,  who 
being  duly  sworn,  testified  as  follows:  He  is  the  Sheriff  of 
Fulton  county;  was  at  the  last  Term  of  the  Court;  Crockett, 
Jones  and  Cobb,  were  not  in  the  court-house  during  last 
Court  together;  all  of  them  were  in  the  court-house,  but 
thinks  on  different  days. 

Counsel  for  defence  next  introduced  Elkannah  DeaUj  who, 
being  duly  sworn,  testified  as  follows:  He  lives  in  Newton 
county,  near  Jasper  Jones,  about  six  miles  from  him;  he  is 
a  brother  of  Thomas  Jones ;  Gabriel  Jones  was  under  an 
engagement  to  be  at  witness's  house  on  the  1st  to  the  15th 
of  April,  1858 ;  witness  hired  him  for  four  months  ;  the  con- 
tract was  made  the  last  of  March,  of  the  present  year:  is 
second  cousin  to  prisoner  and  to  Gabe  Jones. 

Cross- Examined. — John  Cobb,  Jr.,  was  not  under  any  ob- 
ligations to  he  at  witness's  house  at  the  first  of  April  last ; 
knows  where  Skull  Shoals  are;  would  go  on  by  Covington 
to  go  there  ;  Jasper  Jones  lives  some  8  or  9  miles  from  Con- 
yers'  Station ;  there  is  a  fork  in  the  road  at  Conyer^s,  near 
Dr.  Steward's ;  Jasper  Jones's  house  is  not  on  the  most  direct 
route  from  here  to  Skull  Shoals. 

Counsel  for  defence  next  introduced  Duke  H.  Brannon, 
who  being  duly  sworn,  testified  as  follows :    He  arrested 
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Jones  and  Cobb  on  Monday  evening,  after  Landrum  was  re- 
ported killed;  arrested  him  at  the  crossing  this  side  of  the 
depot  at  Decatur,  near  Mr.  Wilson's;  Jones  and  Cobb  were 
coming  this  way,  towards  Atlanta. 

CrosS'Excmiined, — John  Cobb  looked  very  bad  when  wit- 
ness  arrested  him ;  he  looked  like  a  dead  man ;  his  coun- 
tenance changed  when  we  arrested  him ;  his  countenance 
changed;  he  looked  very  much  alarmed;  when  witness  first 
saw  them  they  (v^ere  coming  out  of  a  woods  pasture ;  witness 
concealed  himself  when  he  saw  them;  they  were  near  the 
crossing  when  arrested;  when  witness  first  saw  them  they 
were  about  half  a  mile  off;  there  was  no  person  with  them ; 
they  were  coming  by  themselves;  it  may  be  half  a  mile  from 
depot  at  Decatur,  to  where  they  arrested  them,  or  more  or 
less. 

Counsel  for  defence  next  introduced  Anderson  Poivell 
RicCy  who,  being  duly  sworn,  testified  as  follows :  Was  in 
jail  last  April;  Mr.  Carter,  Mr.  Jones,  Mr.  Cobb  and  Mr. 
Calloway;  does  not  recollect  the  day  Jones  and  Cobb  were 
put  in ;  all  were  together  in  the  same  cage  j  did  not  hear  any 
conversation  between  Jones,  Cobb  and  Calloway,  in  regard 
to  turning  State's  evidence ;  heard  nothing  about  the  death 
of  Landrum;  did  not  hear  anything  in  reference  to  a  slung- 
shot;  did  not  hear  anything  about  Jones  and  Cobb  having 
left  with  Crockett;  Mr.  Calloway  was  put  in  jail  with  wit- 
ness; don't  know  how  long  they  were  in  before  Jones  and 
Cobb ;  Calloway  and  witness  went  in  together  and  came  out 
together. 

Cross-Examined, — Witness  was  put  in  jail  the  second 
week  of  Court;  staid  in  there  about  three  days;  does  not 
know  how  long  it  was  after  witness  was  put  in  until  Cobb 
and  Jones  were  put  in  ;  witness  did  not  have  any  conversa- 
tion with  them,  or  any  others  of  them  about  Crockett  and 
Landrum;  does  not  remember  any  conversation  had  the 
night  they  were  put  in  ;  did  not  pay  particular  attention  to 
all  the  talk  had  in  jail ;  Cobb  and  Jones  might  have  talked, 
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and  he,  witness,  not  heard;  never  talked  about  the  Landnim' 
killing  none  at  all;  no  talk  in  jail  about  nothing  of  that 
kind;  it  was  in  the  month  of  April,  2d  week  of  Court,  as 
well  as  witness  recollects;  never  heard  any  thing  of  the  Lan- 
drum  killing  until  he  came  out  jail;  never  knew  what  Cobb 
and  Jones  were  put  in  for;  don't  know  that  he  did  hear  all 
that  was  talked  about  in  jail ;  knows  Jacob  Carter,  was  in 
jail  with  him,  in  same  cell;  did  not  hear  Calloway  advise 
Cobb  and  Jones  to  confess  the  night  after  they  came  in ;  on 
Sunday,  before  witness  was  put  in  jail,  was  at  home3  4miles 
from  town ;  was  not  in  town  any  the  week  before,  he  was 
put  in;  he,  witness,  staid  about  the  Court-house  nearly  all 
day  the  day  he  was  put  in  jail ;  there  was  quite  a  crowd 
around  the  court-house  that  day ;  did  not  hear  anything  the 
day  he  was  about  the  court-house,  about  the  killing  of  Lan- 
drum,  or  any  other  man;  was  put  in  jail  on  Monday;  came 
out  on  Wednesday  or  Thursday ;  bailiflf  found  witness  at  his 
father's  to-day;  nothing  said  to  witness  by  Cobb  and  Jones 
about  confessing;  could  not  swear  they  did  not  say  some- 
thing about  it  to  Calloway ;  the  cage  is  about  8  feet  wide. 
The  defence  here  closed. 

On  closing  the  examination  of  each  of  the  followiDg 
named  witnesses,  James  Hill,  Josiah  Gammon,  Lawrence 
Hutchings,  and  Willis  F.  Westmoreland,  and  at  the  close  of 
the  direct  examination  of  Silas  B.  Kent,  and  before  said 
witnesses  respectively  left  the  stand,  the  Court,  at  the  request 
of  the  Solicitor  General,  and  against  the  objection  of  defen- 
dant,  permitted  the  notes  of  their  evidence  which,  had  been 
taken  down  by  an  amanuensis,  appointed  by  the  Court  but 
not  sworn,  which  notes  the  presiding  Judge  himself  had 
never  read,  to  be  read  over  to  said  witnesses  respectively, 
(his  own  evidence  to  each  witness,)  in  the  presence  and  hear- 
ing of  the  jury,  for  the  purpose  of  having  the  witnesses  to 
say  whether  their  evidence  was  taken  down  correctly  or  not, 
and  having  them  to  point  out  any  alteration  or  addition  that 
might  be  requisite  to  make  the  said  notes  conform  to  the  evi- 
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xlence  as  actually  delivered.  And  the  Court,  in  each  in- 
stance, allowed  the  witness  to  assent,  in  presenceof  the  jury, 
to  the  correctness  of  the  notes  as  they  were  read  to  him, 
-either  by  his  silence,  or  by  a  general  "yes,'*  or  if  he  (the 
witness)  thought  them  incorrect,  to  have  them  altered  or 
added  to,  till  he  (the  witness)  could  endorse  them.  '  To  all 
which  reading,  assenting  to,  and  altering  said  notes,  in  the 
presence  and  hearing  of  the  jury,  the  defendant  objected  in 
«very  instance  as  soon  as  the  reading  was  proposed,  and  the 
Court,  in  every  case,  overruled  the  objection.  And  to  which 
several  decisions  of  the  Court  overruling  said  objection  and 
permitting  said  notes  to  be  read,  assented  to  as  correct,  or 
altered,  the  defendant  excepts,  and  assigns  the  same  for 
error. 

When  the  slung-shot  was  exhibited  to  Willis  F.  West- 
moreland, as  stated  in  the  foregoing  notes  of  his  evidence, 
and  the  witness  was  asked  if  he  thought  such  wounds  as 
some  of  those  he  had  described,  could  be  caused  by  such  an 
instrument ;  defendant  objected  to  his  expressing  any  opinion 
on  that  point  to  the  jury.  The  Court  overruled  the  objection 
and  permitted  the  witness  to  give  his  opinion  as  evidence;  to 
which  decision  of  the  Court  the  defendant  excepts,  and  as- 
signs the  same  for  error. 

During  the  examination  of  Thomas  Calloway,  by  the  So- 
licitor General,  he  was  asked  whether  if  he  were  to  see  the 
slung-shot,  described  to  him  by  Cobb,  he  thought  he  would 
recognize  it  from  the  description  ?  He  said  he  would.  The 
slung-shot,  in  Court,  was  then  shown  to  him.  Defendant 
objected  to  his  stating  whether  or  not  this  was  the  one  Cobb 
described.  The  Court  overruled  the  objection,  and  permhted 
the  witness  to  state  that  he  recognized  it  from  the  description 
given  by  Cobb;  and  to  this  decision  of  the  Court,  defendant 
•excepts,  and  assigns  the  same  for  error. 

When  Eli  McConnell  was  on  the  stand,  and  after  he  had 
stated  all  the  facts  set  forth  in  the  foregoing  notes  of  his  evi- 
dence, down  to  where  he  asked  Cobb  what  he  had  to  say  in 
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reply,  (the  letter  referred  to  by  the  witness  having  also  been 
read  over  to  the  Court,)  defendant  moved  the  Court  to  ex- 
clude any  evidence  of  the  reply,  on  the  ground  that  said 
reply,  if  tending  to  criminate  the  defendant,  was  rendered 
inadmissible  by  the  circumstances  under  which  it  was  made, 
and  by  the  improper  influences  brought  to  bear  on  defen- 
dant's mind,  through  the  letter  and  statement  of  witness  as 
to  Crocket's  motive  in  writing,  &c.  The  Court  overruled 
this  motion,  and  permitted  the  reply  to  go  to  the  jury  as 
evidence,  and  to  this  decision  of  the  Court  defendant  excepts, 
and  assigns  the  same  for  error. 

As  soon  as  the  reply  as  testified  to  by  McConnell,  came 
out,  defendant  moved  the  Court  to  withdraw  the  same  from 
the  jury,  together  with  all  the  previous  statements  of  said 
witness,  on  the  ground,  1st,  that  the  reply  was  no  confession, 
but  a  refusal  to  confess ;  2d,  that  if  a  confession  or  in  the 
nature  of  a  confession,  it  was  not  legal  evidence  for  the  same 
reasons  before  urged  against  its  admission.  The  Court  over- 
ruled this  motion  also;  and  to  this  decision  of  the  Court  de- 
fendant excepts,  and  assigns  the  same  for  error. 

When  the  letter  referred  to  by  McConnell,  a  copy  of  which 
is  above  inserted,  was  offered  in  evidence  by  the  State,  de- 
fendant objected  to  its  being  read  to  the  jury;  1st,  because 
there  was  no  proof  whose  letter  it  was,  or  by  whom  written; 
2d,  because  the  contents  were  illegal  testimony,  and  wholly 
irrelevant  to  the  issue.  The  Court  overruled  the  objection, 
and  permitted  the  letter  to  be  read  to  the  jury,  (without  any 
proof,  whatever,  of  its  execution,)  to  which  ruling  of  the 
Court  defendant  excepts,  and  assigns  the  same  for  error. 
The  Court  admitted  the  letter  for  the  sole  purpose  of  ex- 
plaining the  import  of  Cobb's  reply  to  McConnell,  and  so 
charged  the  jury. 

Notwithstanding  the  slung-shot  had  been  offered  in  evi- 
dence, and  ruled  out,  as  stated  in  the  notes  of  the  evidence, 
the  Solicitor  General,  in  his  concluding  argument  to  the 
jury^  brought  it  before  them,  and  holding  it  up  in   their 
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presence  said,  it  was  a  witness  in  the  case,  and  commented 
upon  it  as  such,  alleging  that  it  proved  divers  material  facts^ 
and  especially  the  fact  that  Cobb  and  Crockett  were  together 
on  the  day  of  the  killing.  To  this  course  of  the  Solicitor 
the  defendant  at  once  objected,  and  called  upon  the  Court  to 
prohibit  it,  but  the  Court  declined  to  interfere,  holding  that 
the  Solicitor  might  exhibit  the  weapon  to  the  jury,  it  having 
been  frequently  exhibited  and  identified  in  their  presence  be- 
fore, and  saying  that  the  calling  it  a  witness  was  a  mere 
matter  of  taste.  To  this  ruling  and  refusal  of  the  Court  the 
defendant  excepts,  and  assigns  the  same  for  error. 

The  Solicitor,  after  this  decision  of  the  Court,  persisted  in 
displaying  said  slung-shot  to  the  jury,  and  remarking  upon 
it  as  above. 

Arguments  having  been  closed,  the  Court  charged  the 
jury,  among  other  matters,  as  follows : 

Gentlemen  of  the  Jury  : — You  have  been  often  remind- 
ed, during  the  progress  of  this  trial,  of  the  importance  of 
the  cause  committed  to  you,  and  I  again  remind  you  that  it 
is  a  case  of  most  momentous  importance,  both  totheState^ 
and  to  the  accused.  To  the  State,  because  society  is  deeply 
interested  in  the  maintenance  of  the  majesty  and  dignity  of 
the  laws,  and  the  protection  of  its  citizens.  For  neither  yon 
or  I  have  any  security  for  our  lives,  our  liberty,  our  reputa- 
tions, or  our  property,  except  in  that  law  which  spreads  the 
broad  shield  of  its  protection  over  us,  as  well  in  our  de- 
fenceless slumbers,  as  while  pursuing  our  daily  avocations. 
To  the  accused,  because,  with  him,  it  is  a  question  of  life  or 
death,  or  of  liberty  or  imprisonment. 

But  important  as  the  issue  is,  it  is  to  be  determined  like 
every  other  question  of  fact — by  the  evidence  detailed  from 
the  stand ;  and  however  momentous  the  results  may  be  to 
the  State,  or  to  the  prisoner,  when  you  have  discharged  your 
duty  according  to  your  oaths,  and  your  consciences,  yon 
are  no  further  responsible  for  consequences. 

You  have  been  cautioned  against  the  influence  of  popular 
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prejudice.  After  the  oaths  you  have  taken,  I  will  not  insult 
you  by  presuming  the  possibility  that  your  verdict  can  be 
influenced  either  by  prejudice  on  the  one  hand,  or  misplaced 
sympathy  on  the  other. 

Three  defendants  were  jointly  accused  in  this  bill  of  in- 
dictment— Radford  Crockett,  Gabriel  Jones  and  John  Cobb, 
Jr.  The  case  of  Crocket  has  been  disposed  of.  The  other 
two  defendants  have  severed  in  their  trial,  as  was  their  right, 
and  John  Cobb  is  now  alone  on  his  trial,  and  his  guilt  or  in- 
nocence is  the  only  issue  to  be  determined. 

The  prisoner  is  charged  with  the  murder  of  Samuel  Lan- 
drum,  on  the  8th  day  of  April,  1858,  in  the  county  of  Ful- 
ton, and  upon  the  State  rests  the  burden  of  establishing  it 
by  proof.  The  law  presumes  every  man  innocent,  until  he 
is  proven  guilty.  It  clothes  himi  with  a  mantle  of  innocence 
which  can  be  stripped  ofi*  only  by  proof,  and  such  proof  as 
convinces  the  mind  beyond  a  reasonable  doubt 

Murder  is  defined  to  be  the  unlawful  killing  of  a  human 
being  in  the  peace  of  the  State,  by  a  person  of  sound  memory 
and  discretion,  with  malice  aforethought,  either  express  or 
implied.  Express  malice  is  that  deliberate  intention  to  take 
the  life  of  another  which  is  manifested  by  external  signs 
capable  of  proof,  such  as  lying  in  wait,  previous  threats,  or 
the  like.  And  malice  is  implied  where  no  considerable  pro- 
vocation appears,  and  where  all  the  circumstances  of  the 
killing  show  an  abandoned  and  malignant  heart.  Where 
the  homicide  is  proven  to  have  taken  place  by  violence,  the 
law  presumes  malice,  unless  the  circumstances  show  the 
absence  of  it. 

In  this  case,  it  is  unnecessary  to  charge  you  upon  the  lower 
grades  of  homicide.  There  can  be  no  intermediate  verdict 
between  that  of  guilty  of  murder,  and  that  of  not  guilty.  If 
the  prisoner  is  not  guilty  of  murder,  he  is  guilty  of  nothing; 
and  whether  he  is  guilty  or  not,  it  is  to  be  determined  by  the 
evidence — the  only  way  known  of  arriving  at  truth  in  judi- 
cial investigation. 
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Evidence  is  disiinguislied  into  two  kinds — positive,  or 
direct,  and  presumptive,  or  circumstantial.  Positive  testi- 
mony ia,  when  a  witness  speaks  directly  from  personal 
knowledge  of  the  principal  fact  to  be  proven.  Circumstantial 
evidence  is,  when  the  witness  does  not  testify  to  having  wit- 
nessed the  main  fact,  but  to  circumstances  tending  to  prove 
the  existence  of  the  main  fact.  By  way  of  ilkistration, 
suppose  that,  in  a  charge  of  murder,  a  witness  swears  that 
he  saw  the  fatal  blow  inflicted;  that  would  be  positive  testi- 
mony. But  in  a  case  when  a  dead  body  has  been  found, 
with  marks  of  fatal  violence  upon  it,  and  no  witness  saw  tho 
deed  perpetrated,  but  A.  testifies  to  the  fatal  character  of  the 
wounds;  that  is  one  circumstance.  Another  witness  swears 
to  the  finding  the  bloody  instrument  of  death  in  close  proxi- 
mity to  the  body;  that  is  another  circumstance.  A  third 
witness  proves  that  he  saw  the  accused  in  the  immediate 
neighborhood  of  the  killing,  about  the  time  it  must  have 
taken  place,  and  a  fourth  identifies  the  instrument  found,  as 
having  been  recently  in  the  possession  of  the  accused;  this 
is  presumptive,  or  circumstantial  evidence,  and  affords  either 
a  violent  or  a  weak  presumption  of  the  truth  of  the  principal 
fact,  to- wit:  the  guilt  of  the  accused,  in  proportion  to  the 
number  of  the  circumstances — their  character — their  con- 
nection with  each  other,  and  their  probable  relation  to  the 
main  fact. 

It  matters  not  by  which  of  these  kinds  of  testimony  a  fact 
is  established,  provided  it  is  sufficiently  convincing  in  its 
character  to  authorize  a  jury  to  find  the  fact  true.  And, 
perhaps,  the  best  test  of  the  weight  of  evidence,  whether 
positive  or  circumstantial,  is  the  impression  it  makes  upon 
the  minds  of  reasonable  and  prudent  men.  Many  kinds  of 
offences  can  rarely  be  proven  in  any  other  way  than  by  cir- 
cumstances— such  as  forgery,  arson,  and  secret  assassina- 
tion, are  usually  perpetrated  in  darkness,  and  with  all  the  pre- 
caution of  cunning  to  hide  them.  Now,  one  isolated  cir- 
cumstance may  afford   but  very   slight  indication  of  guilty 
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with  a  common  intent  and  purpose,  are  present  at  the  com- 
mission of  a  crime,  though  the  deed  may  be  wrought  by  the 
hand  of  one  alone,  all  who  are  present,  aiding, abetting,  or 
giving  countenance  to  it,  are  alike  guilty.  The  law  makes 
no  distinction  between  them.  And  if  Cobb  and  Jones  and 
Crockett  were  all  present  at  the  killing  of  Landrum,  acting 
together  with  joint  purpose  and  intent,  it  makes  no  difference 
by  whose  hand  the  fatal  blow  was  inflicted ;  they  are  all 
equally  guilty  of  murder. 

Taking  these  rules  for  your  guide — and  you  are  judges  of 
the  law  as  well  as  of  the  fact — is  John  Cobb,  Jr.,  guilty,  or 
is  he  not  guilty? 

A  good  deal  of  argument  has  been  had  upon  the  discre- 
pancy between  the  witnesses  in  this  case.  When  an  ap- 
parent discrepancy  exists  between  the  testimony  of  different 
witnesses,  it  is  the  duty  of  a  jury  to  reconcile  the  whole  to- 
gether, if  it  can  be  done,  so  as  not  to  impute  perjury  to  any 
one.  And  when  witnesses  agree  as  to  the  important  fact  tes- 
tified to,  slight  discrepancies  in  the  collateral  attendant  facts, 
afford  no  ground  to  discredit  them.  For  instance,  suppose 
the  important  fact  to  be  proven  is,  whether  a  certain  man 
passed  along  a  certain  highway  on  a  given  day.  Half  a 
dozen  witnesses  might  see  him  pass,  and  all  differ  as  to  the 
time  of  day  he  passed — the  color  of  his  clothes,  the  persons 
who  preceded  or  followed  him;  yet,  if  they  all  agreed  as  to 
the  main  fact,  there  would  be  no  reason  to  discredit  their 
veracity. 

I  am  requested  to  charge  you  upon  the  subject  of  positive 
and  negative  testimony.  It  is  a  rule,  that  a  witness  swearing 
positively  to  a  fact  is  to  be  believed  in  preference  to  manv 
who  swear  negatively  to  the  same  fact ;  that  is, , that  they  did 
not  see  it.  To  give  a  familiar  illustration:  If  the  twelve 
jurors  in  that  box  were  ill  a  certain  room  in  which  there  was 
a  clock,  and  after  coming  out,  the  question  should  be  raised, 
whether  the  clock  struck  a  certain  hour  while  they  had  been 
there ;  if  three  were  to  swear  that  they  heard  it,  and  the 
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Other  nine  that  they  had  not  heard  it,  the  three  must  be  be- 
lieved rather  than  the  nine ;  but,  if  they  had  all  gone  in 
there,  for  the  purpose  of  ascertaining  whether  the  clock 
would  strike  at  a  certain  hour,  and  all  equally  attentive,  then 
the  testimony  of  all  would  be  positive. 

The  charge  of  the  Court  has  also  been  invoked  upon  the 
subject  of  confessions. 

The  rule  of  law  is,  that  evidence  of  confessions  is  to  be 
received  with  great  caution.  This  salutary  rule  is  founded 
on  our  experience  of  the  infirmity  and  uncertainty  of  human 
memory.  A  witness  testifying  to  a  confession  may  not  have 
heard  it  distinctly.  The  loss  of  one  word  may  change  the 
import  of  a  whole  sentence.  The  witness,  if  he  hears  it 
distinctly,  may  not  remember  it  accurately.  For  these 
reasons,  it  would  be  very  unsafe  to  convict,  on  a  confession 
alone,  uncorroborated  by  other  proof.  The  same  principle 
applies  to  a  response  made  by  an  accused,  to  the  declaration 
of  another.  The  letter  purporting  to  have  been  written  by 
Crockett,  (and  it  matters  not  whether  written  by  him  or  not,) 
was  admissible,  not  to  prove  any  fact  asserted  in  it,  but  for 
the  purpose  of  ascertaining  the  import  of  the  response  made 
to  it,  when  read  to  him,  and  for  no  other  purpose. 

Taking,  now,  these  rules  of  law.  and  applying  them  to  the 
facts  of  this  case,  are  your  minds  satisfied,  beyond  a  reason- 
able doubt,  that  the  prisoner  is  guilty  ?  If  they  are,  it  is  your 
duty — your  sworn  duty — by  your  verdict,  to  find  him  so.  If 
they  are  not,  it  is  equally  your  sworn  duty  to  find  him  not 
guilly.  By  a  reasonable  doubt,  is  meant  such  a  doubt  as, 
arising  from  the  evidence,  would  fasten  upon  the  mind  of  a 
reasonable  man,  and  prevent  his  coming  to  any  settled  con- 
clusion. Absolute  certainty  is  not  attainable  by  any  mode 
of  human  investigation.  A  reasonable  certainty  is  all,  there- 
fore, that  it  is  possible  to  attain  to! 

And  now,  gentlemen,  the  case  is  fully  committed  to  your 
hands,  and  it  remains  for  you  to  discharge  your  part  of  this 
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important  duty,  and  I  doubt  not  that  you  will  discharge  it 
fearlessly  and  impartially. 

Three  defendants  were  indicted  by  this  bill  of  indictment^ 
Crockett,  Jones  and  Cobb;  Crockett's  case  has  been  disposed 
of  and  Jones  is  not  on  trial.  The  issue  therefore,  for  you  to 
try  is,  "  is  John  Cobb,  Jr.,  guilty  of  the  murder  of  Samuel 
Landrum,"  and  you  have  nothing  to  do  with  the  guilt  or  in- 
nocence of  any  one  else  at  present ;  and  prisoner  by  his  coun- 
sel excepted. 

Murder  is  the  killing  of  a  human  being  in  the  peace  of  the 
State,  by  a  person  of  sound  memory  and  discretion  ;  with 
malice  aforethought,  express  or  implied — this  definition  wa» 
repeated  three  times;  and  prisoner,  by  his  counsel,  excep- 
ted. The  Court  then  gave  the  definitions  of  malice,  express 
and  implied,  and  remarked,  where  the  homicide  is  proven  to 
have  taken  place  by  violence,  the  law  presumes  malice,  un- 
less the  circumstances  show  the  absence  of  it;  and  prisoner 
by  his  counsel  excepted.  The  Court  proceeded, "  in  thia 
case  it  is  unnecessary  to  charge  yon  as  to  the  lower  grades 
of  homicide ;  there  can  be  no  intermediate  verdict  between 
guilty  of  murder  and  not  guilty.  Whether  he  is  guilty  or  not 
can  be  determined  by  the  evidence  alone;"  and  prisoner 
by  his  counsel  excepted. 

The  Court,  in  explaining  to  the  jury  the  difference  between 
positive  and  circumstantial  evidence,  and  in  telling  them 
what  circumstantial  evidence  was,  and  what  weight  ought  to 
be  given  to  it,  used  this  language  :  "  If,  in  a  charge  of  mur- 
der, a  witness  swears  that  he  saw  the  fatal  blow  inflicted,  that 
would  be  positive  evidence.  But  in  a  case  where  a  dead 
body  has  been  found,  with  marks  of.  violence  on  it,  and  no 
witness  saw  the  deed  perpetrated,  but  A.  testifies  to  the  fatal 
character  of  the  wounds,  that  is  one  circumstance.  Another 
witness  sweiars  to  finding  the  bloody  instrument  of  death  near 
the  body,  that  is  another  circumstance.  A  third  witness 
proves  that  he  saw  the  accused  in  the  immediate  neighbor- 
hood of  the  killing  about  the  time  it  must  have  taken  place. 
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and  a  fourth  identifies  the  instrument  as  having  been  recent- 
ly in  the  possession  of  the  accused — this  is  presumptive 
evidence  and  affords  either  a  violent  or  weak  presumption  of 
the  principal  fact,  to  wit:  the  guilt  of  the  accused  in  propor- 
tion to  the  number  of  circumstances,  their  character,  their 
connection  with  each  other,  and  their  probable  relation 
to  the  main  fact ;"  and  prisoner  by  hi?  counsel  accepted. 

The  Court  said  it  was  immaterial  by  which  of  these  kinds 
of  evidence  a  fact  is  established,  provided  it  is  so  convincing 
as  to  authorize  a  jury  to  find  the  fact  true,  and  perhaps  the 
best  test  of  the  weight  of  evidence,  perhaps  better  than  all 
technical  rules,  whether  the  evidence  is  positive  or  presump^ 
tive,  is  the  impression  it  makes  upon  the  minds  of  reasonable 
and  prudent  men  ;  and  prisoner,  by  his  counsel  excepted, 
and  excepted  to  the  next  sentence  of  the  charge,  to  wit:  many 
kinds  of  offences  can  rarely  be  prdven  otherwise  than  by  cir- 
cumstantial evidence,  such  as  forgery,  arson  and  secret  as- 
sassination, are  usually  perpetrated  in  darkness  and  with  all 
the  precaution  of  cunning  to  hide  them. 
'  The  Court  said,  "the  circumstances,  to  authorize  a  con- 
viction on  a  criminal  charge  ought  to  be  such  as  to  satisfy 
the  mind  to  a  reasonable  certainty,  such  as  to  exclude  every 
reasonable  hypothesis,  other  than  the  guilt  of  the  prisoner. 
For  if  you  can,  taking  all  the  circumstances  to  be  true,  rea- 
sonably account  for  the  killing  of  Landrum,  in  any  other 
way  than  by.  the  agency  of  the  accused,  you  are  bound  to 
do  so,  but  if  you  believe  them  proved  true  and  cannot  make 
them  consistent  with  his  innocence,  you  must  find  him  guil- 
ty; and  prisoner  by  his  counsel  again  excepted. 

The  Court  said,  when  two  or  more  persons,  acting  togeth- 
er  with  a  common  interest  and  purpose,  are  present  hi  me 
commission  of  a  crime,  though  the  deed  may  be  done  by  the 
hand  of  one  alone,  all  who  are  present,  aiding  or  abetting  or 
giving  countenance  to  it,  are  alike  guilty ;  and  prisoner  by 
his  counsel  excepted. 

The  Court  further  saidj^  when  an  apparent  discrepancy  ex- 
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ists  between  the  testimony  of  different  witnesses,  it  is  the 
duty  of  the  jury  to  reconcile  the  whole  together,  if  it  can  be 
done,  so  as  not  to  impute  perjury  to  any  one.  And  whea 
witnesses  agree  as  to  the  important  fact  testified  to,  slight 
discrepancies  in  the  collateral  attendant  facts,  afford  no 
ground  to  discredit  them.  For  instance,  suppose  the  impor- 
tant fact  to  be  proven  is,  whether  a  certain  man  passed  along 
a  certain  highway  on  a  certain  day,  half  a  dozen  witnesses 
might  see  him  pass,  and  all  differ  as  to  the  time  of  day  he 
passed,thecolorof  his  clotht»s,the  persons  who  preceded  or  fol- 
lowed him,  yet  if  they  all  agree  as  to  the  main  fact,  there 
would  be  no  reason  to  discredit  their  veracity — such  discrep- 
ancies arc  of  no  consequence  at  all ;  and  prisoner  by  his 
counsel  excepted. 

The  Court  proceeded  :  I  am  requested  to  charge  you  upon 
the  subject  of  positive  and  negative  testimony.  It  is  a  rule 
that  a  witness  swearing  positively  to  a  fact,  is  to  be  believed 
in  preference  to  many  who  swear  negatively  to  the  same 
fact — that  is,  that  they  did  not  see  it.  To  give  a  familiar 
illustration.  If  the  twelve  jurors  in  that  box  were  in  a  cer- 
tain room  in  which  there  was  a  clock,  and  after  coming  out, 
a  question  should  be  raised  as  to  whether  the  clock  struck  a 
certain  hour  while  they  had  been  there,  if  three  were  to 
swear  that  they  heard  it,  and  the  other  nine  that  they  did  not 
hear  it,  the  three  must  be  believed  rather  than  the  nihe. 
But  if  they  had  all  gone  there  for  the  purpose  of  ascertain- 
ing whether  the  clock  would  strike  at  a  certaih  hour,  and  ail 
equally  attentive,  then  the  testimony  of  all  would  be  pos- 
itive ;  and  prisoner  by  his  counsel  again  excepted. 

The  Court  then  charged  the  jury,  that  the  evidence  of  a 
confession  ought  to  be  received  with  great  caution,  and  that 
the  letter  purporting  to  have  been  written  by  Crockett,  was 
admissible,  to  show  the  purport  of  Cobb's  reply,  and  nothing 
more ;  and  then  closed  by  saying,  taking  these  rules  of  law^ 
and  applying  them  to  the  facts  of  this  case,  are  your  Aiinds 
satisfied  beyond  a  reasonable  doubly  that  the  prisoner  is  guil* 
VOL,  XXVII. — 44. 
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ty?  If  ihcy  are,  it  is  your  duty — your  sworn  duty — to  find 
him  so.  If  they  are  not,  it  is  equally  your  sworn  duty  to 
find  him  not  guilty.  By  a  reasonable  doubt,  is  meant,  such 
a  doubt  as  arising  from  the  evidence,  would  fasten  upon  (he 
mind  of  a  reasonable  man,  and  prevent  its  coming  to  any 
settled  conclusion.  Absolute  certainty  is  unattainable  by 
any  mode  of  human  investigation — a  reasonable  certainty, 
is  all,  therefore,  that  it  is  possible  to  attain  to;  and  prisoner 
by  his  counsel  again  excepted. 

The  jury  retired,  and  returned  a  verdict  of  guilty. 

Afterwards,  upon  a  day  during  said  Term,  a  motion  for  a 
new  trial  was  made  by  the  defendant,  upon  the  following 
grounds : 

1st.  Because  the  Court  erred  in  permitting  the  letter  signed, 
R.  J.  Crockett,  to  be  read  to  the  jury,  as  evidence. 

2d.  Because  the  Court  erred  in  admitting  in  evidence,  the 
declarations  of  defendant,  made  in  the  penitentiary',  as  testi- 
fied to  by  Eli  McConnel. 

3d.  Because  the  Court  erred  in  overruling  the  motion  of 
defendant's  counsel,  to  strike  out,  and  withdraw  from  the 
jury,  all  the  evidence  of  Eli  McConnel. 

4lh.  Because  the  Court  erred  in  charging  the  jury  that 
"murder  is  the  killing  of  a  human  being  in  the  peace  odhe 
State,  by  a  person  of  sound  memory  and  discretion,  with 
malice  aforethought,  either  expressed  or  implied." 

5th.  Because  the  Court  erred  in  saying  to  the  jury,  that 
the  evidence  justified  him  in  giving  them  in  charge  the  rule, 
that  when  two  persons  do  an  act  with  a  common  intent,  it  is 
immaterial  by  which  the  blow  was  stricken,  provided  the 
other  is  present,  aiding,  abetting,  or  giving  countenance  to 
the  act. 

6th.  Because  the  Court  erred  in  charging  the  jury,  that 
they  had  nothing  to  do  with  the  guilt  or  innocence  of  any 
person  except  the  individual  on  trial. 

7th.  Because   the  Court  erred  in  charging  the  jury,  that 
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discrepancies  in  evidence  or  between  witnesses,  were  of  no 
consequenccj  unless  they  were  upon  the  main  fact. 

8th.  Because  the  Court  erred  in  instructing  the  jury,  that 
there  was  a  common  sense  rule  for  determining  the  weight 
and  sufficiency  of  evidence,  better  than  all  technical  rules. 

9th.  Because  the  Court  erred  in  allowing  its  notes  of  the 
evidence  of' James  Hill,  Josiah  Gammon,  Lawrence  Hutch- 
ins,  Willis  Westmoreland  and  Silas  U.  Kent,  to  be  read  over, 
in  the  presence  and  hearing  of  the  jury,  before  said  witnesses 
retired  from  the  stand. 

10th.  Because  the  Court  permitted  the  Solicitor  General, 
to  bring  before  the  jury  the  "slung-shot,"  while  making  the 
concluding  argument,  and  speak  of  it  as  a  witness,  when  it 
had  previously  been  offered  in  evidence  and  ruled  out 

11th.  Because  the  verdict  of  the  jury  was  contrary  to  evi- 
dence, and  the  decided  weight  of  evidence,  and  contrary  to 
Law. 

12th.  Because  Peter  Ball,  was  an  incompetent  juror,  hav- 
ing  said  before  he  was  impanneled,  that  if  he  was  a  juror  in 
said,  Cobb's,  case,  he  would  stay  there  until  he  rotted  but  that 
he  would  find  him  guilty. 

13th.  Because  Jackson  Jett,  was  an  incompetent  juror, 
having  made  declarations  previous  to  his  being  impanneled, 
to  the  effect,  that  he  would,  if  on  the  jury,  be  certain  to  find 
the  prisoner  guilty. 

14th.  Because  the  Court  instructed  the  Sheriff,  previous  to 
the  trial,  to  direct  the  different  Constables  of  the  county,  to 
sqmmon  tales  jurors  for  said  trial,  and  the  said  Constables 
did  accordingly  summon  a  large  number  of  the  tales  jurors 
who  were  put  upon  the  prisoner. 

The  affidavits  of  Jno.  W,  C.  Evans,  in  support  of  the  12th 
ground,  of  Wm.  Kile,  in  support  of  the  13th  ground,  and 
the  affidavit  of  Jno.  Cobb,  Jr.,  that  he  was  ignorant  of  the 
facts  sworn  to  by  them,  until  after  verdict,  were  submitted 
•by  the  prisoner :  (which  affidavits  charged  as  set  forth  in  said 
grounds.) 
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The  affidavit  of  Peter  Ball,  denying  the  charge  as  to  him- 
self, and  of  Jackson  Jett,  denying  the  charge  as  to  hinoself, 
and  the  affidavits  of  Wm.  Markham,  James  Loyd,  W.  W. 
Roak,  et  a/.,  to  the  effect,  that  they  were  acquainted  with  the 
character  of  said  John  W.  Evans,  and  would  not  believe  him 
upon  oath  in  a  Court  of  Justice,  were  submitted  on  the 
part  of  the  State.  (And  which  said  affidavits  were  made 
a.  part  of  this  bill  of  exceptions,  and  certified  by  the 
Cterk  to  the  Supreme  Court.)  Prisoner  by  his  counsel,  pro- 
posed to  show  by  witnesses,  that  Jno.  W.  Evans,  was  worthy 
of  belief  on  oath,  and  the  Court  said,if  that  were  done  it  would 
leave  the  oath  of  Jett  against  the  oath  of  Evans,  and  Evans's 
character  still  doubtful,  and  therefore,  he  would  refuse  it; 
and  prisoner  by  his  counsel  excepted. 

Jones,  made   oath   in   open   Court,  that  William 

Packet  had  informed  him,  that  he  heard  said  Jett  say, 
before  said  trial,  that  if  he  were  caught  upon  the  jury, he 
did  not  see  how  he  could  get  around  hanging  the  boys — 
meaning  prisoners ;  and  that  said  Pucket  had  been  taken  vio- 
olently  ill,  since  said  trial ;  that  he  had  gone  to  get  his  affidavit ; 
that  Pucket  had  a  spasm,  and  that  the  Physician  attending 
4in  him,  said  he  was  not  in  a  proper  condition  to  give  an  affi- 
•davit  One  of  defendant's  counsel  stated  the  same  thing  as 
to  Pucket's  illness  and  inability  to  give  an  affidavit  This 
was  on  Monday  morning,  and  the  Court  postponed  the  mo- 
tioR,  and  gave  defendant's  counsel  until  the  next  Monday  to 
procure  the  affidavit  of  Pucket 

The  Court  proceeded  on  Tuesday  morning  to  hear  and  de- 
termine the  motion  for  a*  new  trial,  further  time  to  pro- 
cure Pucket's  evidence  not  being  asked  for,  and  no  evidence 
<ifi*ered  that  he  was  still  unwell,  and  after  reading  the  affida- 
frits  on  file,  and  hearing  argument,  overruled  said  motion, 
and  refused  the  new  trial;  to  which  refusal  defendant  ex- 
^eepts,  and  assigns  the  same  for  error. 

And  now  the  said  defendant  on  this,  the  twenty-second 
day  of  November,  1858,  being  within  thirty  days  after  the 
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adjournment  of  said  Court,  tenders  his  bill  of  exceptions,  and 
says  the  Court  erred. 

.  1st  In  all  the  several  orders,  decisions,  rulings,  overrul- 
iDgs,  and  other  matters  hereinbefore  excepted  to. 

2d.  In  charging  the  jury  as  hereinbefore  set  forth,  and 
specifically  excepted  to;  and  in  the  whole  charge  as  given  U> 
the  jury,  and  in  every  part  thereof. 

dd.  In  refusing  a  new  trial,  and  in  overruling  defeudaul's. 
motion  for  the  same. 

4th.  In  not  suspending  the  decision  of  said  motion  for  ar 
new  trial,  for  the  purpose  of  giving  the  defendant  an  oppor- 
tonity  to  procure  Pucket's  affidavit,  and  bring  forward  evi- 
dence in  support  of  the  credibility  of  John  W.  Evans. 

And  as  the  facts  aforesaid  do  not  appear  of  record,  the  said 
defendant  prays  that  this,  his  bill  of  exceptions,  may  be  sigi^ 
ed  and  certified  in  terms  of  the  law,  &c. 

CLARK  &  LAMAR, 
A.  W.  HAMMOND  &  SON,. 
OVERBY  &  BLECKLEY, 
Defendant's  Attorney?. 

Clabk  and  Lamar;  Hammond  &  Sox;  and  Overby  & 
Bleckley,  for  plaintiff  in  error. 


T.  L.  Cooper,  Sol.  Gen'l,  contra. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

A  new  trial  was  moved  for  in  this  case  on  fourteen  grounds. 
The  judgment  of  the  Court  refusing  the  new  trial  is  excepted 
to,  and  assigned  as  error.  There  are,  in  the  record,  several 
other  assignments  of  error,  most  of  which  are  made  grounds 
for  a  new  trial,  in  the  motion  presented  to  the  Court  below^ 
and  such  as  are  not  and  were  insisted  on  before  us,  we  will 
proceed  to  consider,  after  disposing  of  the   points  made  i 
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the  motion,  and  not  waived  by   counsel    for  the  prisoner  in 
this  Court. 

[1.]  The  fourteenth  ground  in  the  motion  was  the  first 
ground  ar^rued  before  us,  in  which  it  is  insisted  that  a  new 
trial  should  be  granted,  because  the  Court  instructed  the 
Sheriff,  previous  to  the  trial,  to  direct  the  different  con- 
stables of  the  county  to  summon  tales  jurors  for  said 
trial,  and  the  said  constables  did,  accordingly,  summon  a 
large  number  of  tales  jurors,  who  were  put  upon  the  prison- 
er. This  ground,  as  stated,  is  not  sustained  by  the  record. 
The  Court  advised  the  Sherilf  to  cause  the  constables  to 
summon  a  large  number  of  persons  residing  outside  of  At- 
lanta, and  in  remote  parts  of  the  county,  to  be  in  attend- 
ance at  the  Court-house,  in  order  that  tales  jurors  fnight  be 
summoned  tvith  convenience.  None  of  the  persons  so  sum- 
moned, were  put  upon  the  defendant  as  jurors,  except  such 
as  were  taken  from  the  bystanders  by  the  Sheriff,  reported 
to  the  Court  as  tales  jurors.  The  case  of  Bird  vs.  The 
State,  reported  in  14  Geo.,  51,  is  a  precedent  for  the  course 
pursued  by  the  presiding  Judge  in  this  case,  and  in  fact,  goes 
farther;  for  the  Court,  in  that  case  directed  the  Sheriff  io 
cause  the  persons  to  be  summoned.  The  reasoning  in  that 
case,  demonstrates  that  the  practice  is  convenient  to  the 
Court,  and  beneficial  to  the  person  to  be  tried,  by  enabling 
the  Sherifl  to  make  up  tales  jurors  from  persons  less  likely 
to  be  prejudiced  against  him.  But  in  this  case,  there  was  no 
objection  made  to  the  mode  by  which  the  attendance  at 
Court  of  any  of  the  i)ersons  summoned  by  the  Sheriff  as 
tales  jurors  was  procured,  and  the  Court  below  entertained  no 
doubt  that  the  counsel  knew  it  at  the  time.  This  alone  is 
a  sufficient  reason  why  a  new  trial  should  not  be  granted  on 
that  ground,  even  if  the  objection,  if  made,  ought  to  have 
been  sustained. 

[2.]  The  Court  allowed  the   evidence  given  by  certain  of 
the  witnesses,  which  had  been  taken  down  under  the  eye 
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of  the  Court,  according  to  tlie  provisions  of  the  statute,  to 
be  read  to  them,  that  any  error  which  might  have  been  com- 
mitted in  writing  it  down  might  be  corrected. 

This  Court  held  in  the  case  of  Crawford  vs.  The  SlatCy  12 
Geo.  145,  that  the  testimony,  for  such  purposes,  might  be 
read  over  at  the  instance  of  either  party.  It  is  true  that  the 
object  of  taking  down  the  evidence  is  not  that  it  may  be 
used  on  the  trial,  but  it  is  impossible  that  the  prisoner  on 
trial  could  have  been  injured  by  having  it  twice  impressed 
on  the  minds  of  the  jury,  if  it  was  taken  down  correctly, 
and  it  could  do  him  no  injustice  to  have  errors,  if  any,  cor- 
rected. The  ruling  of  the  presiding  Judge  on  this  point  is 
made  the  ninth  ground  in  the  motion  for  anew  trial. 

[3.]  The  first  ground  on  the  motion  for  a  new  trial,  was 
an  alleged  error  in  the  Court  in  permitting  the  letter  of  R  J, 
Crockett  to  be  read  in  evidence  to  the  jury,  and  it  is  the 
next  of  these  grounds  in  the  order  of  discussion  in  this 
Court.  The  letter  taken  alone  and  separate  and  apart  from 
the  object  with  which  it  was  read  in  evidence  was  inadmis- 
sible. No  facts  or  circumstances  stated  in  the  letter  could  be 
;evidence  against  the  prisoner,  for  they  were  the  unsworn 
statements  of  another  person,  in  the  absence  of  the  prisoner, 
and  by  which  he  could  not  be  bound,  and  in  regard  to  which 
he  had  no  opportunity  to  interrogate  the  writer.  The  Court 
in  his  charge  to  the  jury,  explained  the  purpose  for  which 
the  letter  was  admitted  in  evidence,  not  to  prove  any  fact  as- 
serted in  it,but  for  the  purpose  of  ascertaining  the  purport  of 
the  response  made  to  it  when  read  to  the  prisoner,  and  for 
no  other  purpose.  Again,  the  presiding  Judge  said  to 
the  jury  in  his  charge,  that  the  evidence  of  a  confession 
ought  to  be  received  with  great  caution,  and  that  the  letter 
purporting  to  have  been  written  by  Crockett  was  admissible 
to  show  the  purport  of  Cobb's  reply,  and  nothing  more.  It 
was  impressed  on  the  minds  of  the  jury  as  strongly  as  it 
could  be,  by  the  Court,  that  the  letter  was  not  received  as 
evidence  against  the  defendant,  and  that  it  could  not  be  so 
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considered;  that  they  were  to  look  to  the  letter  in  connec- 
tion only,  with  the  reply  of  the  prisoner,  and  to  enable  them 
to  understand  the  import  of  that  reply. 

The  statements  of  a  wife  in  the  presence  of  her  accused  hus- 
band may  be  given  in  evidence  on  his  trial,  although  she  could 
not  be  a  witness  against  him,  and  her  statements  could 
not  be  evidence.  The  Court  admits  it  under  the  general  rule^ 
that  whatever  is  said  to  a  prisoner  on  the  subject  matter  of 
the  charge,  to  which  he  makes  no  answer,  or  if  an  answer, 
no  direct  answer.  That  it  is  the  wife  who  makes  the  state- 
ment does  not  vary  the  rule.  Rex,  vs.  Smithies^  5  Car.  ^ 
Paynty  332,  King  vs.  Bartlett^  7  Id.  832.  It  is  the  reply^ 
partial  reply,  or  failure  to  reply,  that  is  to  be  looked  to  as 
evidence,  and  the  statement,  whether  verbal  or  written, 
which  induces  it,  is  to  be  no  further  considered  than  it  is 
necessary  to  understand  the  reply.  With  this  object  the 
letter  was  properly  admitted,  no  matter  by  whom  written. 
10  Geo.  519,  520. 

[4.]  Then,  ought  the  declarations  of  the  defendant  made 
in  the  penitentiary,  as  testified  to  by  Eli  McConnell,  to  have 
been  admitted  in  evidence,  or  after  having  been  admitted, 
ought  the  evidence  of  them  given  in  by  McConnell,  as 
well  as  the  balance  of  the  evidence  of  that  witness,  to  have 
been  withdrawn  from  the  jury,  as  moved  by  defendant's 
counsel  ?  The  testimony  of  McConnell  is  confined  to  the 
reception  of  the  letter  signed  "  R.  J.  Crockett,'*  addressed  to 
the  prisoner  and  Jones,  the  reading  of  the  letter  to  Cobb, 
his  short  interview  with  him,  and  his  reply.  His  reply  is 
what  is  called  his  confession.  The  general  rule  in  regard  to 
confessions,  and  the  same  rule  applies  to  this  case,  is,  ^that 
a  free  and  voluntary  confession  by  a  person  accused  of  an 
oflence,  whether  made  before  his  apprehension  or  after, 
whether  on  a  judicial  examination,  or  after  commitment, 
whether  reduced  into  writing  or  not,  in  short,  any  voluntary 
confession,  made  by  a  prisoner  to  any  person,  at  any  time  or 
place^  is  strong  evidence  against  him.''     l  Phillips  Ev.  110 
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The  place  in  which  the  reply  to  the  letter  was  given,  and 
the  person  (the  keeper  of  the  Penitentiary,)  to  whom  it  was 
delivered,  if  voluntarily  made,  under  no  improper  influence, 
constitute  no  legal  objection  to  its  admissibility.  There  is 
no  evidence  of  persuasion,  or  of  influence  exerted  to  obtain 
a  confession,  which  promised  temporal  profit  or  advantage 
to  the  prisoner.  But  there  is  np  necessity  for  discussing 
this  point,  for  in  fact  there  was  no  confession. 

[5.]  The  only  remaining  question  to  be  considered  is, 
whether  the  reply,  which  was  a  refusal  to  confess,  ought  to 
have  been  allowed  to  go  in  evidence  to  the  jury?  A  homi- 
cide on  the  body  of  Samuel  B.  Landrum  had  been  commit- 
ted. Radford  J.  Crockett,  (the  name  signed  in  full  to  the 
postscript  to  the,  letter)  John  Cobb,  Jr.,  and  Gabriel  Jones, 
stood  charged  by  indictment  with  his  murder.  Radford  J. 
Crockett  had  pleaded  guilty.  The  letter,  on  the  inner  side, 
was  addressed  to  Cobb  and  Jones;  it  contains  this  expres- 
iiion :  ^  Gabe,  I  think  if  you  will  come  out  and  make  a  full 
confession  of  the  murder  of  Landrum,  and  look  to  God  for 
mercy,  you  would  be  better  satisfied."  The  principal  keeper 
of  the  penitentiary  was  requested  to  read  the  letter  to  them, 
and  inform  the  writer  what  they  said,  or  whether  they  seem- 
ed to  want  to  talk  about  it  or  not.  General  McConnell  com- 
plied with  the  request,  and  received  for  answer  from  the 
prisoner  that  he  would  not  confess.  The  guilt  of  the 
defendant  must  be  established,  if  established  at  all,  by  cir- 
cumstantial evidence,  and  every  circumstance,  pointing  how- 
ever slightly  to  his  guilt  or  innocence,  should  be  submitted 
to  the  jury  for  their  consideration.  When  he  was  appealed 
to  by  one,  presumptively  from  the  name,  who  was  indicted 
with  him  for  the  murder,  to  confess  his  guilt  of  the  particu- 
lar crime  with  the  commission  of  which  he  stood  charged, 
he  simply  declared  that  he  would  not  confess,  and  made  no 
denial  of  his  guilt  The  answer  ought  to  have  gone  to  the 
jury,  to  have  been  allowed  by  them,  whatever  weight  they 
might  have  considered  it  entitled  to,  as  indicating,  however 
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slightly  his  guilt.  They  might  have  inferred  that  an  inno- 
cent man  would  not  have  contented  himself  with  a  simple 
refusal  to  confess,  but  that  he  would  have  accompanied  it 
with  a  positive  denial  of  guilt.  It  is  our  judgment,  there- 
fore, that  when  a  defendant  jointly  indicted  for  murder,  with 
another  who  has  pleaded  guilty  to  the  charge,  is  appealed  to 
by  that  other,  who  must  know  his  guilt,  if  guilty,  to  confess 
the  crime,  and  he  simply  refuses  to  confess,  but  does  not 
deny  his  guilt,  the  circumstances  may  be  given  in  evidence 
to  the  jury.  They  would  not  alone,  perhaps,  warrant  a  con- 
viction, but  they  are  certainly  entitled  to  some  degree  of 
weight,  and  should  be  considered. 

[6.]  The  next  and  last  ground  insisted  upon  in  the  mo- 
tion for  a  new  trial,  before  this  Court,  is  that  the  Court  per- 
mitted the  Solicitor  General,  in  his  concluding  argument,  to 
bring  before  the  jury  the  slung-shot,  and  to  speak  of  it  asa 
witness,  when  it  had  been  previously  offered  in  evidence, 
and  ruled  out  It  is  not  very  clear,  from  the  record,  that  the 
^  slung-shot''  was  ruled  out  as  evidence.  When  it  was 
objected  to  as  evidence,  the  Court  rejected  it  as  not  being 
such  an  instrument  of  evidence  as  had  to  be  formally  ten- 
tiered  and  submitted  to  the  jury^  as  in  the  case  of  a  deed  or 
a  bond  ;  and  when  he  came  to  decide  the  motion  to  arrestthe 
argument  of  the  Solicitor  General,  he  held,  that  that  officer 
might  exhibit  it  to  the  jury,  it  having  been  frequently  ex 
hibited  and  identified  in  their  presence  before,  and  that  to 
allude  to  it  as  a  witness  ;was  a  matter  of  taste.  We  see  no 
good  reason  for  excluding  it  as  evidence;  nor  do  we  think 
that  we  should  control  the  presiding  Judge  in  a  matter  of 
that  sort,  when  he  heard  the  evidence,  and  was  the  best 
Judge  if  the  Solicitor  General  was  in  contempt,  by  disre- 
garding, before  the  jury,  one  of  his  decisions  rejecting  evi- 
dence. 

[7.]  Thomas  Calloway  was  examined  as  a  witness,  to 
prove  that  the  prisoner  had  described  the  slung-shot,  and 
that  from  his  description  of  it  he  would  know  it.    He  testi- 
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fied  that  he  thought  he  would  recognize  it  from  the  prisoner's 
description  of  it.  The  slung-shot  was  shown  to  him,  when 
the  defendant  objected  to  his  stating  whether  or  not  it  was 
the  one  the  prisoner  had  described.  We  can  see  no  legal 
objection  to  the  witness's  answer.  He  could  not,  of 
course,  swear  to  its  absolute  identity;  if  he  had  done  so^ 
his  evidence  might  have  been  the  subject  of  comment  before 
the  jury^  in  the  same  manner  that  the  testimony  of  a  witness 
might  be  asserted  who  should  choose  to  swear  positively  to 
a  fact  of  which  he  must  have  been  ignorant.  But  there  is 
no  reason  why  a  witness  sliould  not  give  evidence  that  a 
particular  article  which  he  had  heard  described,  corresponded 
with  the  description  given. 

[8.]  The  rule  laid  down  by  the  Court  below,  in  his  charge 
to  the  jury,  on  the  subject  of  positive  and  negative  witnesses, 
is  object  ed  to,  and  error  is  assigned  thereon.     The  Court  said 
to  the  jury,  that  a  witness  swearing  positively  to  a  fact,  is  to 
be   believed,   in  preference  to  many  who  swear  negatively, 
that  they  did  not  see   it.     The  objection  is,  that  the  charge 
applies  to  the  credit  of  the  witnesses  personally,  rather  than 
to  the  evidence  given  by  them.     This  is  an  exception  founded 
more  in  a  verbal  criticism,  than  in  a  fault  in  principle ;  for  if 
the  existence  of  a  fact  sworn  to  positively  by  one  witness,  is  to 
be  believed,  rather  than  its  non-existence,  because  many  wit- 
nesses who  gave  no  attention,  but  were  in  a  situation  to  ob- 
serve it,  testify  that  they  did  not  see  it,  or  know  that  it  trans- 
pired, which  is  indisputably  the  legal  principle,  what  is  the 
difference?     Are  not  the  jury  bound  to  regard  the  testimony 
given  by  the  witness   who  swore  positively,  and  disregard 
that  given  by  the  witness  who  swore  negatively  ? 

We  perceive  no  error  in  the  charge  of  the  Court,  in  laying 
down  the  rule  for  reconciling  conflicting  evidence. 

We  have  now  gone  through  the  entire  case,  as  insisted  on 
in  the  argument  before  us.  Many  of  the  grounds  in  the 
motion  for  a  new  trial  were  not  urged  in  this  Court,  for  the 
reason  that  the  presiding  Judge  refused  to  certify   to  the  facts 
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Stated  in  the  rule  nisij  and  perhaps  for  the  additional  reason 
that  counsel  for  plaintiff  in  error  concluded  that  thev  could 
not  be  sustained  in  law.  It  was  rather  conceded,  that  if  the 
points  herein  decided,  were  ruled  against  the  plaintiff  in 
error,  the  evidence  was  sufficient  to  sustain  the  verdict  of  the 
jury.  We  deem  it  unnecessary,  therefore,  to  go  into  an 
examination  of  it,  and  we  content  ourselves  with  the  remark 
that  we  are  satisfied  with  the  correctness  of  the  verdict  upon 
the  evidence  submitted. 

Judgment  affirmed. 


^  ^ 
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ADMINISTRATORS  AND  EXECUTORS, 

1.  D.  applies  for  administration  on  H's  estate.  In  op- 
position, a  will  is  produced,  but  the  will  does  not  con- 
vey the  entire  estate  of  H.,  and  the  Ordinary  grants  to 
D.  administration  on  that  part  of  the  estate  disposed  of 
by  the  will.  B.  resisted  before  the  Ordinary  the  grant 
to  D.,  and  appealed  to.  the  Superior  Court,  where  he 
moved  to  dismiss  the  application  of  ^  D.  for  the  admin- 
istration.   The  Court  granted  the  motion. 

Htldj  That,  inasmuch  as  the  executor  of  the  will,  was 
not  known  in  the  record,  or  that  he  had  propounded 
the  will,  or  that  he  would  administer  if  the  will  were 
established,  the  Court  below  erred  in  dismissing  the 
application.     Dean  vs.  Biggersy  -  -  •    73 

2.  If  the  will  requires  the  executor  to  divide  the  ne- 
groes of  the  estate,  into  shares,  and  give  the  shares  to 
the  legatees,  and  he  gives  a  negro  to  a  legatee  without 
such  a  division,  and  the  legatee  sells  the  negro,  the  fact 
that  the  executor  omitted  the  division,  is  a  matter  that 
may  affect  the  executor  as  between  him  and  the  other 
legatees,  unless  they  have  acquiesced  for  a  long  time, 
in  the  executor's  course,  but  it  is  not  a  matter  which 
can  aflfect  the  person  who  purchases  the  negro  from 
the  legatee.    RusseU  vs.  Keamej/, 
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3.  If  there  be  a  joint  administration,  and  only  one  ad- 
ministrator sue,  the  non-joinder  of  the  other  can  only 
be  taken  advantage  of  by  plea  in  abatement,  and  that 
being  a  dilatory  plea,  the  truth  of  it  must  be  sworn  to. 
If  the  administrator,  not  joined,  be  a  ycmme,  and  she 
marry  during  the  pendency  of  the  action,  it  is  not  ne- 
cessary to  amend  the  declaration  at  the  trial,  by  adding 
her  as  a  party,  or  to  prove  that,  on  her  marriage,  her 
letters  of  administration  were  revoked,  and  to  pass  an 
order  for  the  suit  to  proceed  in  the  name  of  the  admin- 
istrator who  alone  sued ;  but  if  this  be  done,  it  does  not 
vitiate  the  proceedings.  Macon  4'  fVest.  Railroad  vs, 
Davis,  -  -  -  -  -  -113 

4.  The  administrator  of  an  intestate's  estate  has  a  quali- 
fied interest  in  the  real  estate  of  his  intestate,  for  the 
payment  of  debts  and  making  distribution;  and  if  it 
is  nAt  required  for  either  purpose,  his  failure  to  sue  a 
tenant  in  possession  must  not  be  held  to  prejudice  the 
heirs  at  law.     Scott  vs.  Newsom,  -  -  125 

5.  Letters  testamentary  should  be  granted  in  the  county 
of  the  testator's  residence,  at  the  time  of  his  death. 
McPaifi  et  uL  vs,  Wimbish^  -  -  -         059 

6.  John  Rushin   died,  leaving  a  will  with  three  execu- 
.  tors.  Shad.  R.  Felton,  Jno.  C.  Rogers,  and  Wm.  Rushin. 

Felton  took  possession  of  the  estate,  and  proceeded  to 
execute  the  will,  but  before  executing  fully,  himself 
died,  leaving  a  will  and  two  executors.  Shortly  after- 
wards, Rodgers  also  died,  and  Wm.  Rushin  moved  into 
Alabama.  John  Rushin  left  no  debts.  Some  of  the 
legatees  under  the  will  of  Jno.  Rushin,  sued  the  execu- 
tors of  Felton  in  equity  for  their  legacy. 
Held,  That  the  suit  lay.     Rushin  et  aL  vs.  Young  et  al,  325 

7.  A  suit  in  equity  against  a  person  who  was  an  admin- 
istrator, was  a  suit  to  which,  he  might  plead  as  ad- 
ministrator;   a  suit   in   which|  the  decree  might  be 


INDEX.  703 

against  him  as  administrator;  a  suit  the  title  set  up, 
in  which,  was  good  against  him  only  as  administrator; 
a  suit  the  prayer  in  wliich,  was  against  him  as  admin- 
istrator. 
Held  J  That  it  was  a  suit  against  him  as  administrator^ 
and  therefore,  that  he  liad  the  right  to  appeal  without 
giving  security.     Irving,  guard,,  vs.  Melton^  adni'r,       330 

8.  Wm.  Taylor  gave  to  Philip  F.  Sapp,  a  receipt  in  the 
following  words ;  "  Received  of  Philip  F.  Sapp,  ad- 
ministrator of  Milledge  Sapp,  deceased,  the  following 
promissory  notes  for  collection,"  (stating  them) — "pay- 
able to  Milledge  Sapp,  or  bearer.  The  executors  of 
Philip  F.  Sapp  sued  the  administrator  of  Taylor^ 
on  this  receipt.  There  was  evidence  sufficient  to 
authorize  the  jury  to  conclude,  that  this  contract  of 
collection,  was  made  with  Philip  F.  Sapp  in  his  indi- 
vidval,  and  not  in  his  official  cliaracter.  The  Court 
granted  a  non-suit.     Held,  That  the    Court.ought  not 

to  have  done  so.      TVorrill  et  al  vs.  Taylor,  adviW^  37S 

9.  A  Court  of  Equity  will  not  enjoin  an  administrator 
from  suing  to  recover  a  tract  of  land,  for  the  benefit 
of  the  heirs,  notwithstanding  the  seven  years  bar  has 
attached,  when  one  of  the  only  two  heirs,  was  before 
and  at  the  time  of  the  intestate's  death,  and  has  been  ' 
ever  since,  non  compos  mentis;  and  the  other  a  feme 
covert^  abandoned  by  her  husband,  who  would  not  sue, 
and  the  wife,  by  reason  of  her  coverture,  could  not. 
Fleming,  ad7nW,  vs.    Collins,  -  -       494 

10.  The  only  source,  in  general, from  which  an  admin- 
istrator with  the  will  annexed,  can  derive  the  power 
to  §ell  the  slaves  held  by  him,  as  administrator,  is  the 
will,  or  an  order  of  the  Court  of  Ordinary.  Lawrence, 
adirCVy  vs.  Philpot,  guard- n  ...        585 
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11.  A,  dies  testate  in  Henry  county.  His  will  is  proven 
and  admitted  to  record  in  that  county.  An  application 
is  made  to  revoke  the  letters  testamentary^  on  account 
of  the  birth  of  a  posthumous  child  unprovided  for. 
In  the  mean  time,  that  part  of  Henry  county  includ- 
ing the  testator's  residence,  at  the  time  of  his  death, 
has-been  cut  off  into  Spalding ;  and  the  administrator 
de  bonis  non  cum  ttstamenio  annexo,  has  removed  to 
Texas. 

Held,  That  Henry  county  had  jurisdiction  of  the  pro- 
ceeding; that  the  right  to  transfer  to  Spalding  was  a 
personal  privilege,  and  that  in  this  and  all  similar  cases, 
all  done  previous  to  the  application  in  the  original 
county,  was  rightly  done,  and  valid. — McDonald  J. 
dissenting.    Knight  ei  aL  vs.  Knight^  adnCr^  -      63S 

AGENT. 
See  Warranty^  6. 

AGREEMENTS. 

1.  A  father  made  advancements  to  his  sons,  when  he 
was  not  in  a  sound  state  of  mind.  The  sons  and  the 
daughters  agreed,  that  the  advancements  should  be  set 
aside,  and  the  father's  properly,  including  the  ad- 
vanced property,  divided  out  among  the  sons  and 
daughters,  with  an  advantage  to  the  sons  each,  of 
^1,000. 

Held,  That  there  was  a  sufficient  consideration  for  this 
agreement.    Fulton  fy  wife  vs.  Smith  tt  aL  -       413 

2.  Such  an  agreement  is  not  against  public  policy.    Id. 

3.  Time,  when  of  the  essence  of  an  agreement  or  con- 
tract.    Taylor  et  aL  vs.  Baldwin  etoL  •  43S 
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AMENDMENTS. 

1.  A  ppr?5on  who  was  a  c  nstahlo,  was  sued  in  trespass?, 
for  tditiously  taking  soriio  negroes.  The  coiislahle 
jiisiifi.nJ  uudor  sevt-ral  fi  fas,  Aftor  llie  plainlill  had 
closed  his  evidefice,  the  constahle  asked  leave  to 
ani(Mi(]  his  entries  on  the  fi,  fas,,  by  entering  on  ihem, 
a  levy  on  the  negroes. 

Htld,  That  the  Court  was  rii^ht  in  granting  him  the 
leave  asked  for.     Gorhum  vs.  Hood  el  uL  -         299 

2.  The  plaintiff  in  entering  up  judgment  against  the 
defendant,  aii  endorser  of  a  note,  omitted  to  describe 
the  contract  of  endtirsenient,  and  the  defendant  made 
the  omission  the  ground  of  an  aflidavit  of  illegality, 
on  the  hearing  of  which,  the  Court  allowed  llie  judg- 
ment to  be  amended. 

Heldy  That  this  was  right.     Oliver  vs.  lioss,  -        363 

APPEAL. 

An  affidavit,  made  by  one  who  appeals  in  forma 
pauperis,  of  iiis  inability  to  pay  cost,  &c.,  is  not 
traversable.     Hlnes  hs.  Rosser^ 

ARBITRATION  AND  AWARD. 

1.  An  award  of  arbitrators  at  common  law,  may  be  at- 
tacked and  set  aside  for  fraud,  and  the  parlies  against 
whom  it  is  rendered,  need  not  resort  to  a  Court  of 
Equity  for  that  purpose.     Hardin  vs.  Brown,  •  314 

H.  Under  the  Act  of  1856,  an  award  can  only  be  im- 
peached for  fraud  in  the  arbitrators.  But  at  common 
law,  an  award  may  not  only  be  vacated  for  corruption 
•or  partiality  in  the  arbitrators,  but  for  a  mistake  into 
which  they  have  been  led  by  undue  means,  or  into 
which  they  have  been  permitted  to  fall,  by  the  fraud- 
ulent 0  oncealment  of  the  party  or  his  agent.    Id. 

VOL.  XXVII. — 4  J 
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3.  Courts,  while  they  may  not  correct  the  award,  or  re- 
vise the  decision  of  the  arbitrators,  hold  it  to  be  against 
conscience  to  take  advantage  of  an  award  to  enforce 
it,  or  to  use  it  as  a  plea  to  bar  a  defence.     Id. 

4.' An  arbitration  proceeeding  under  the  common  law  is 
revocable  by  either  party,  at  any  time  before  the  award. 
DaviSy  tx^or^  vs.  Maxwell^  -  -  368 

5.  An  exception  to  an  award  will  not  be  entertained, 
unless  it  is  warranted  by  the  facts  in  the  record. 
Richardson  et  al.  vs.  Hartsfield^  -  -  528 

6.  The  affirmative  declaration  in  the  Act  of  1856,  thai 
the  arbitrators  may  adjourn  from  day  to  day,  does  not, 
perhaps,  necessarily  exclude  the  idea,  that   they  may 
adjourn  for  a   longer  time,  should   the  exigencies  of 
the  case  require  it.     Id. 

V.  The  failure*  of  the  arbitrators  to  sign  the  award  on 
the  day  on  which  it  is  agreed  to,  does  not  affect  its 
validity.     Id. 

ASSIGNEE. 

A  judgment  in  the  hands  of,  subject  to  all  the  defences 
that  it  would  be  in  the  hands  of  the  original  plaintiff 
Rawson  vs.  McJunkinSy  -      *       -  -  432 

ASSUMPSIT. 

An  action  of  assumpsit  for  money  had  and  received, 
will  not  lie,  unless  the  property  of  the  plaintiff  has 
been  converted  into  money,  or  that  which  is  its  equiva- 
lent; and  the  consumption  of  the  property  by  the  de- 
fendant is  not  sufficient  to  authorize  this  remedy. 
Barlow  vs.  Stallworth^  -  -  -  517 
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ATTACHMENTS. 

1.  A  bond  for  an  attachment  need  not  be  taken  by,  or 
offered  for  approval  by  the  magistrate  who  issues  the 
attachment.  It  is  sufficient  if  taken  by  any  other 
magistrate.  Such  bonds,  if  objectionable,  may  be 
amended.     Smith  vs.  Joiner,  -         .    -  -        65 

2.  A  judgment,  in  attachment,  will  be  enjoined,  if  the 
defendant  had  a  good  defence  to  the  suit,  and  his  fail- 
ure to  make  the  defence,  was  owing,  not  to  any  fault 
or  negligence  on  his  part,  but,  to  the  fault  of  the 
plaintiff.     Far,  <5'  Fx.  Bank  vs.  Ruse,  Patten  <$•   Co,     391 

ATTORNEY— POWERS  OF. 

1.  May  be  recorded  under  the  same  rules  as  the  deed 
made  under  them,  and  when  thus  recorded,  may  be 
read  in  evidence  in  the  same  way.  Tenant  et  aL  vs. 
Blacker,        -         -         -         -  -         ...         -418 

2.  Peavy  gave  to  Carter,  a  power  of  attorney  to  convey  a 
lot  of  land.  Carter,  in  executing  the  deed,  signed  his 
own  name,  instead  of  Peavy^s  name.  But  there  was 
enough  on  the  face  of  the  deed,  to  show,  that  Carter 
intended  the  deed  as  Peavy^s,  and  not  as  his. 

Held,  That  the  deed  was  a  sufficient  execution  of  the 
power. — Benning  J.     Id. 

BANKS. 

Under  the  17th  section  of  the  charter  of  the  Southern 
Bank  of  Georgia,  no  action  can  be  brought  against 
said  bank  under  said  charter,  until  special  demand  is 
made  of  the  debt  or  due  claimed  by  the  creditor.  Sou. 
BanJc  Go.  vs.  Mec.  Sav.  Bank,  -  -  2S2 
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CERTIORARI. 

1.  The  provision  in  the  Constitution  of  1798,  conferring 
power  on  the  Snporior  Courts  to  corrrct  errors  in  iuleri- 
or  judicatories,  hy  writ  of  certiorcau^  docs  not  require 
an  Act  of  the  Legislamre  to  ei»force  it.  It  is  explicit 
enough  for  that  purpose.      Sniiih  vs.  Joinery  -        65 

2.  If  it  be  alleged  that  material  alterations  have  been 
made  in  the  excepti<uis  to  the  decision  of  an  Inferior 
Couit,  and  proof  be  ciffered  to  support  such  allegations, 
his  error  in  the  Court  lo  refuse  lo  hear  it.     Id. 

CHARGE  OF  THE  COURT. 

As  to  wlien  the  evidence  is  sufficient  to  ivarrant. 
Ex^orsof  Eoerett  vs.  adin'rs  of  WhUfiddy  -  133 

See  Frauds y  1,  2. 

CONSTABLES,  LEVIES  AND  SALES  BY. 

1.  One  entry  of  no  personal  proper ty^  on  a  Justice's 
Co\\nfi/a,y  issufficient  to  justify  a  constable  in  levying 
i\\e  /Lfa.  on  land.     Carmichaely  ex^ory  vs.  Strawnei  al.  341 


See  Trespass. 


CONTEMPTS. 


Questions  of  contempt  are  for  the  Court  treated  with 
the  contempt;  and  its  decision  ought  to  be  final,  ex- 
cept, perhaps,  in  the  case  in  which,  the  decision  shows 
an  enormous  abuse  of  the  discretion.  Cabot  vs.  Yar* 
borough  et  al.  -  -  -  •  -      475 
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COSTS. 

1.  When  a  witness  is  rejected  for  incompetency,  the  cost 
for  his  aitenda»ice  can  only  be  collected  out  of  the  par- 
ty at  whose  instance  he  was  subpoenaed.  Crozier  vs. 
Berry^  ------     346 

%.  Cost  in  cases  of  peace  warrants,  when  defendant  is 
discharged;  in  discretion  of  Judge.  Keith  vs.  The 
State,  .  .  .  .  .  -     48S 

See  Adrn^rs  and  Ex^orSy  7. 

COUNSEL— ARGUMENT  AND  PROFESSIONAL  DE- 

PORTMENT  OF. 

The  Supreme  Court  will  not  control  thepresiding  Judge  in 
the  Court  below,  who  heard  the  evidence  and  tried  the 
cause,  in  deciding  how  far  the  remarks  of  counsel  are 
warranted  by  the  evidence  before  the  jury,  when  it  is 
not  clear  that  they  were  unwarranted.  C^bb  vs.  The 
State,  .  .  -  -  .  -648 

See  Practice  in  Superior  Court,  4. 

CRIMLNAL  LAW. 

1.  It  13  not  error  in  the  presiding  Judge,  to  refuse  to  al- 
low an  offender  to  settle  a  criminal  case  of  the  grade,  in 
which  he  is  vested  with  a  discretion  to  allow  the  settle- 
ment or  not.     McDanicl  vs.  The  Slate,  -  -  197 

2.  Popular  excitement  alone,  not  suffirientof  itself  to 
posipone  the  trial  of  a  case,  except  under  extraordina- 
ry circumstances.     Thomas  vs  The  Siate,  287 
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3.  If  there  be  not  a  full  panel,  the  challenge  should  be 
made  to  the  array.     Id. 

4.  A  juror  upon  his  voir  dire^  and  in  answer  to  the  ques- 
tion, "  Is  your  mind  perfectly  impartial  between  the 
State  and  tfie  accused  ?■*  Answers,  "  I  think  that  I 
am,  as  I  understand  it."  The  Court  then  asks,  "  do 
you  understand  the  question  ?"  Tlie  juror  replies 
"  yes ;''  He  is  an  impartial  juror,  and  there  is  no  objec- 
tion to  the  mode  adopted  for  testing  his  indifferency.  IdL 

5.  A  juror  may  be  disqualified  and  set  aside  for  cause, 
on  the  ground  that  he  is  over  age,  after  the  statutory 
questions  have  been  propounded  to  him,  provided  the 
Slate  has  not  been  prejudiced  by  the  irregularity.    IdL 

6.  It  is  not  necessary  that  the  juror  should  be  a  citizen 
of  the  county,  where  the  offence  is  tried  for  any  speci- 
fied time  previously.  It  is  enough,  if  he  be  a  resident 
citizen^  at  the  time  of  trial,     /c/. 

7.  The  Court  being  satisfied  from  inspection,  that  ajiiroi 
is  drunk,  may  set  him  aside  of  its  own  motion.     Id. 

8.  It  is  no  objection,  that  a  traverse  jury  in  a  criminal 
cause  is  present,  and  hears  the  Court  charge  the  grand 
jury  upon  the  penal  laws  of  the  State  generally ;  and 
compliments  them  upon  their  vigilance  in  ferreting  out 
crime  and  bringing  offenders  to  justice.    Id. 

9.  The  practice  of  separating  witnesses  in  a  Slate  case, 
is  ancient  and  salutary;  still  it  is  a  matter  of  discre- 
tion with  the  Courts.  And  it  is  no  abuse  of  that  dis- 
cretion, to  allow  owe  or  more  of  the  witnesses  to  re- 
main in  Court,  and  aid  either  the  State  or  the  accused, 
in  conducting  the  prosecution  or  defence;  neither  does 
it  disqualify  a  witness  from  being  re-exaTnined,  thai  he 
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has  remained  in  the  Courtroom  after  he  was  first  exam- 
ined, or  that  he  has  stated  to  another  witness,  what  he 
had  sworn  to:  although  this  last,  is  a  misconduct, 
which  might  subject  him  to  the  punishment  by  the 
CourL     Id, 

10.  What  the  defendant  says  on  the  spot,  within  a  min- 
ute or  a  minute  and  a  half,  or  even  three  minutes  after 
the  transaction,  is  a  part  of  the  res  gestXj  and  admissi- 
ble Us  such  in  evidcnc3.     Id. 

11.  When  the  behavior  of  a  witness  is  unbecoming,  it  is 
the  duty,  as  well  as  the  privilege  of  the  Court,  to  re- 
prove him  for  his  indecorum.     Id, 

12.  When  a  witness  testifies  to  a  fact,  as  that  the  de- 
ceased was  advancing  on  the  accused  when  he  was 
killed,  he  may  give  the  reasons  of  that  opinion.    Id, 

13.  When  the  relative  position  of  the  several  combatants 
in  an  afi'ray  is  material,  the  State  may  reintroduce  a  wit- 
ness examined  in  chief  to  prove  that  it  is  different  from 
that  testified  toby  the*defendant's  witnesses,  and  ex- 
hibit to  the  jury  a  diagram,  illustrative  of  hisstatement, 
and  then  the  defendant  to  surrebut  in  the  same  way. 
Id. 

14.  When  the  Court  is  asked  to  charge  a  certain  princi- 
ple to  be  law,  provided  the  evidence  sustains  it,  it  is 
no  error  in  the  Court  to  give  the  opposite,  or  other  al- 
ternative, provided  the  proof  preponderates  on  that 
side.     Id. 

15.  An  outlaw  not  entitled  to  the  privilege  of  a  new  tri- 
al,— Lumpkin  J.     Id. 

16.  The  Judge  of  the  Superior  Court  has  pow^r.  on  ex- 
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amining  and  considering  the  evidence  returned  with  a 
peace  warrant,  if  it  be  insufficient  to  require  the 
giving  a  bond,  to  discharge  the  defendant;  and  he 
has  moreover,  the  discretion  to  discharge  him  without 
the  payment  of  costs,  if,  in  his  opi»iion,  there  was  no 
foundation  for  the  proceeding.     Keith  vs.  The  Siaie,      48S 

17.  It  is  not  error  for  the  presiding  Judge  to  advise 
the  Sheriff  to  cause  the  Constables  of  the  county  to  sum- 
mon a  large  number  of  persons  qualified  to  serve  as 
jurors,  living  in  remote  parts  of  the  county,  to  attend  at 
the  Court  House  on  the  day  appointed  for  the  trial,  that 
tales  jurors  might  be  summoned  with  convenienca 
Cobb  vs.  The  State,  ....         545 

18.  It  is  not  error  for  the  Court  to  allow  (he  testimony 
of  witnesses  taken  down  in  writing  to  be  read  over  to 
them  in  the  presence  of  the  jury,  for  the  purpose  of  cor- 
recting errors  which  may  have  been  committed,  in 
writing  it  down.    Id. 

19.  A  letter  addressed  to  and  read  by  or  to  a  defendant 
on  his  trial,  to  which  he  makes  a  verbal  reply,  may  be 
read  in  evidence  to  enable  the  jury  to  understand  the 
reply,  but  not  as  evidence  of  itself.     Id. 

20.  That  a  verbal  reply  to  a  written  request  made  in  a  let- 
ter,'was  made  in  the  Penitentiary  to  tiie  principal  keeper 
thereof,  constitutes  no  objection  in  law  to  its  admissi- 
bility in  evidence  against  the  party  making  it,  if  volun- 
tarily made,  and  drawn  out  by  the  exercise  of  no  im- 
proper influence.     Id. 

21.  When  a  defendant,  t^ho  is  jointly  indicted  with 
an(itheT  for  murder,  who  has  pleaded  gmlty  to  the 
charge,  is  appealed  lo  b^  v\v^vov\\^\,^\\ci  ^s\>cvsxkaQw 


INDEX.  713 

his  guilt,  if  guilty,  to  confess  the  crime,  and  he  sinriply 
refuses  to  confess,  but  does  not  deny  his  guilt,  the  cir- 
cumstances may  be  given  in  evidence  to  the  jury.     Id. 

DAMAGES. 

1,  If  the  Court  charge  the  jury,  in  an  action  of  trespass, 
that  if  they  should  believe,  under  the  evidence,  that  the 
plaintiffs  were  entitled  to  exemplary  damages,  it  was  in 
their  discretion  to  find  any  amount  not  exceeding  the 
amount  laid  in  the  declaration,  it  is  error,  provided  the 
amount  laid  in  the  declaration  was  so  great,  if  found, 
as  to  show  prejudice  or  partiality  on  the  part  of  the  ju- 
ry. Such  a  charge,  in  such  a  case,  is  calculated  to  ex- 
ert an  improper  influence  on  the  jury,  and  is  wrong  in 
itself.     Bryan  vs.  J2cee  et  al.  -  -  -         87 

f.  Where  a  person  voluntarily  throws  himself  in  the 
way  of  a  dray,  and  an  injury  ensues,  the  jury  may  find 
almost  nominal  damages,  notwithstanding  they  should 
be  of  the  opinion  that  the  driver  of  the  dray  was  slight- 
ly  more  in  fault  than  the  parly  hurt.  Notwithstanding 
the  jury  may  think  the  person  injured  altogether  in 
fault;  yet,  if  from  pity,  or  any  other  consideration,  they 
should  return  a  verdict  lor  damages,  and  the  defend- 
ant acquiesce  in  it,  the  plaintiff  cannot  complain,  and 
demand  a  new  trial.     Flanders  vs.  Meath^  -  358 

DEEDS. 

L  What  a  sullicient  execution  of,  under  power  of  at- 
torney.     Tenant  et  al.  vs.  Blacker  J  -  -  418 

S.  Consideration  of  deed,  may  be  shown  by  parol  proof, 
the  same  not  being  inconsistent  with  the  construction 
of  the  deed.     Hopkins  t^s.  Watts  et  al.         -  -         490 

DIVORCE. 

1.  Mental  incapacity,  at  the  time  of  marriage,  a  ground 
for  divorce  in  this  State      Brown  vs.  Weslbrook^  \.^'^ 


.\ 
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2.  A  libel  to  dissolve  the  marriage  union,  on  that  ac- 
count, is  to  be  filed  and  tried,  and  is  subject  to  all  the 
incidents  regulating  divorces,  by  the  statutes  of  force 
on  that  subject.     Id. 

3.  A  proceeding  to  declare  marriage  a  nullity,  on  ac- 
count of  the  mental  incapacity  of  one  of  the  parties  to 
consent  to  the  contract,  at  the  time  it  was  entered  into, 
is  unknown  to  our  judiciary  system,  and  is  repugnant 
(0  tlie  feelings  and  policy  of  our  people.     Id. 

4.  The  evidence  in  support  of  an  application  for  an  or- 
der of  publication,  in  a  divorce  case,  was,  the  returnsof 
the  Sheriffs  of  two  counties,  showing  that  the  defend- 
ant was  in  neither  of  those  counties. 

Held^  That  this  evidence  was  not  sufficient.  Godfrey 
vs.  Godfrey y  -----         455 

EJECTMENT. 

1.  A  man  who  has  no  title  cannot  recover  in  eject- 
ment, although  he  alleges,  that  he  demises  to  John  Uoc, 
for  the  use  of  another  man,  who  does  have  the  title. 
Brooking  vs.  Dearmondy  -  -  -  58 

2.  Title  to  land  cannot  be  passed  but  bytwriting.  Wil- 
liam^  et  al.  vs.  Coivarty  -  -  -  187 

3.  One  going  into  possession  of  land,  under  a  parol  pur- 
chase, can  only  hold  to  the  extent  of  his  actual  pos- 
session.    Cook  vs.  Long  et  al.  -  '     -  280 

4.  Notwithstanding  the  tenant  may  have  had  posses- 
sion for  seven  years,  yet  if  he  disclaims  having  title, 
and  declares  he  is  only  waiting  to  purchase  of  the  true 
owner,  when  he  can  find  him,  the  statute  will  not  pro- 
tect him  against  the  rightful  owner  of  the  fee.     Id. 

5.  If  a  defendant  in   ejectment  enter  on  land  sued  for. 
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under  the  lessor  of  (he  plaintiff,  whether  by  purchase, 
gift  or  lease,  he  cannot  dispnte  the  title  under  wliich 
he  entered.     JVilllavis  vs.  Cashy  -  •  507 

6.  If  defendant,  after  entering  under  the  lessor  of  the 
plaintiff,  sets  up  a  defence  against  liim  to  a  suit  for  the 
recovery  of  the  land,  hostile  to  the  title  under  which  he 
entered,  he  cannot  claim  to  be  a  tenant  at  will,  and  en- 
titled to  notice  to  quit,  before  suit  can  be  bronght.     Id. 

7.  If  a  defendant  in  ejectment  entered  into  possession  of 
the  premises  sued  for,  under  a  contract  of  any  sort  for 
a  title,  the  statute  of  limitations  could  not  begin  to  run 
in  his  favor,  until  he  repudiated  the  contract,  and  claim- 
ed to  hold  in  defiance  of  plaintiff's  title,  and  the  plain- 
tiff had  knowledge  of  such  adverse  holding.    Id, 

EQUITY. 

1.  If  a  Court  of  Equity  has  jurisdiction  in  any  case  of 
probate  of  wills,  it  is  only  when  such  probate  is  not  at- 
tainable in  a  Court  of  Ordinary.  Slade  et  al  vs.  Street^ 
admWj  -  -  -  -  -  17 

2.  If  the  bill  states  a  title  in  the  plaintiff,  and  alleges  that 
a  discovery  is  necessary  to  establish  that  title,  a  demur- 
rer, on  the  ground  that  there  is  an  adequate  remedy  at 
law,  is  not  sustainable.     Turner  vs.  Jones  et  al..  22 

3.  A  mother  gratuitously  conveyed  the  half  of  lot  orie 
hundred  and  fifty -eighty  to  one  of  her  children,  she  in- 
tending to  convey  the  half  of  lot  one  hundred  and  fif- 
ty seven.  She  died  intestate,  leaving  this  child  and  oth- 
er children,  and  this  child  filed  a  bill  against  her  admin- 
istrator, to  correct  the  mistake. 

Heldy  That  he  had  no  right  to  have  the  mistake  cor- 
rected, the  deed  being  voluntary.  Powell  et  al.  vs. 
Powelly  -----  36 
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4.  When  the  equity  of  a  bill  is  fully  met  and  distinctly 
denied,  proceedings  at  law  will  not  be  restrained,  un- 
less underspecial  circumstances.  Brett  vs.  Stllers  et  uL     185 

5,  A  Court  of  Equity  has  jurisdiction  to  compel  the  can- 
cellation of  a  deed  procured  without  consideration,  and 

by  undue  influence.     Walker  et  at.  vs.  Hunter  et  aL       336 

0.  Where  the  tax  payers  of  a  county  resist  the  collec- 
tion of  a  tax,  they  may  unite  by  bill,  asking  an  injunc- 
tion, and  each  will  not  be  driven  to  his  affidavit  of  il- 
legality.    Fanover  et  at.  vs.  Jus.  Inf.  Court,  -         354 

7.  Although  there  be  a  remedy  at  law,  yet  if  it  be  not  a 
complete  one,  equity  has  jurisdiction.  Jordan,  cLdm^r, 
vs.  Fairclothy  ^^c.  -  -  -  -  372 

EQUITY  PLEADING  AND  PRACTICE. 

1.  Turner  filed  his  bill  against  Joiner  and  Spicer,  and 
against  Hodges  and  others,  in  which  he  alleged,  that 
a  lot  of  land,  drawn  by  Jones,  was  sold  under  a  fi.  fa. 
against  Jones  and  bought  by  Hodges;  that  the  Sheriff 
makeaxleed  to  Hodges,  but  the  deed  had  been  burned 
wiih  the  court-house ;  that  Hodges  sold  the  land  to 
Turner,  and  that  afterwards,  Jones,  thinking  to  take 
advantage  of  the  destruction  of  the  deed,  also  bought 
the  land,  and  put  Spicer  in  possession  of  it,  as  his  ten- 
ant. The  bill  also  alleged,  that  a  discovery  was  neces- 
sary, to  enable  the  plaintiff  to  prove  these  allegations. 
It  prayed,  that  the  deed  might  be  established,  and  that 
the  land  be  delivered  to  Turner,  and  the  rents  account- 
ed for  to  him. 

Held^  That  Joiner  and  Spicer  were  proper  parties  to  the 
bill.      Turner  vs.  J</?ies  et  al.         -  -  -  22 

2.  A  bill  had  two  objects;  one,  to  compel  the  defendant 
to  convey  to  the  couiplainant,  an  interest  in  the  unsold 
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lots  of  a  town  ;  ihe  other,  to  compel  him  to  pay  ovor  to 
the  roni[)liiinaiit,a  share  of  th.p.  profi's  made  hy  him, 
from  the  s;iles  of  the  sold  lots  o(  the  \o\vi..  The  liMs  lay 
in  one  cmuiiy,  and  the  dtffendant  resided  iii  anoiher. 
The  hill  was  hronghl  in  the  lalier  eoiiniy. 

Helil^  'I'hat  ihe  laiitr  eonuty  was  a  ])roper  one  in  wi.ich 
to  hrir.s^  the  hill. 

As  to  when  the  second  bill  is  the  same  as  the  first,  so 
tliat  lh(i  judgment  or  decrt^e  in  the  first,  is  a  bar  to 
the  second.     Black  vs.  Black  tt  uL  -  -  40 

3.  Conrts  may  require  amendments  to  sworn  bills,  to  be 
themselves  sworn  to.     Sd/nnics  vs.  Boykin^adm'r^et  uL    47 

4.  Several  creditors  of  an  insolvent  corporation  may 
unite  in  the  same  bill  to  charge  the  stockholders,  who 
were  also  directors,  for  frandulently  abstracting' he  cap- 
ital stock  of  the  bank;  and  the  bill  is  not  objectionable 
to  the  charge  of  a  misjoinder  of  both  complainants  and 
defendants.     SemrnesetaL  vs.  Molt  ei  al.  -  92 

5.  It  is  premature  to  move,  at  the  second  Term,  to  dis- 
miss a  bill  for  want  of  prosecution,  before  all  the  de- 
fendants are  served,  and  while  a  demurrer  to  the  bill  is     ' 
still  pcndingattheinstanceof  those  who  are  served.  Id. 

6.  A  complainant  at  equity  who  has  sued  at  law  upon 
the  same  demand,  cannot  be  compelled  to  elect  in 
which  form  he  will  prosecute  his  rights,  until  after  the 
defendant  has  filed  his  answer.    Id. 

7.  If  a  cross  bill  should  be  necessary,  the  Court  of  the 
county  in  which  the  original  suit  is  pending,  has  juris- 
diction of  it     Bowman,  ex^or,  vs.  Long,  guard,  179 

8.  A  creditor  who  files  his  bill  in  equity  to  enforce  a  le- 
gal right,  cannot  be  compelled  to  make  other  creditors 
parties  to  his  bilL    Elmore  vs.  Spear ^         -  -        19S 
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9.  A  recovery  by  or  against  the  heirs  at  law,  may  be 
pleaded  in  bar  to  a  suit  brought  by  the  administrator  of 
the  estate  for  their  benefit,  there  being  no  debts  due  or 
owing  by  the  intestate.      Hardaway  vs.  Drummond 

tt  al  -  -  -  -  -  231 

10.  It  is  too  late,  when  a  case  is  called  for  trial  on  the 
merits,  for  the  defendant  to  move  to  dismiss  a  bill,  be- 
cause the  complainant  has  an  adequate  common  law 
remedy,  the  answers  all  being  in  and  no  demurrer  filed. 
If  the  answer  admits  the  equity  in  the  bill,  or  what  is 
alleged  as  equity,  and  alleges  such  matter  as,  if  proven, 
would  defeat  the  complainant^s  equity,  which  matter 
is  not  strictly  responsive  to  the  bill,  this  Court  will  not 
control  the  discretion  of  the  Chancellor  below,  in  re- 
taining the  injunction.     Hargraves,  admW^  vs.  Jones,     233 

11.  An  objection  to  a  bill  on  the  ground  that  the  com- 
plainant has  an  adequate  remedy  at  law,  comes  too 
late  at  the  hearing.  It  should  be  taken  advantage  of 
the  first  opportunity  by  plea  or  demurrer;  otherwise  it 
will  be  considered  as  waived,  Mai/  etai.vs.  Goodtvyn^     352 

12.  An  order  to  answer  exceptions  to  an  answer,  did 
not  specify  a  time  within  which  the  answer  was  to  be 
put  in  : 

Held,  That  the  defendant  had  until  the  next  Term  to 
file  his  answer  in,  and,  consequently,  that,  if  he  died  be- 
fore tliat  Term,  there  was  no  right  to  take  the  bill  for 
confessed,  although  he  might^have  Jdied  without  an- 
swering.    Jordan,  adniW,  vs.  Fairclothj  ^'c,         -  372 

13.  Misjoinder  of  parties  may  be' obviated  by  amend- 
ment, and  is  not  a  ground  for  dismissing  a  bill.  Ful- 
ton Sf  Wife  vs.  Smith  etal.  -  -  -  413 

SeeJldm^rs  fy  Ex^ors,  6. 
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EVIDENCE. 

1.  A  tax  execution  against  a  tax  collector  and  liis  surety, 
must  be  issued  by  the  Comptroller  General ;  and  when 
the  Sheriff  who  made  a  sale  under  it,  delivers  it  to  the 
Solicitor  General,  the  presumption  is  that  he  delivered 
it  at  that  office,  and  before  secondary  evidence  of  it  can 
be  given,  an  enquiry  and  search  should  be  made  there 
for  it.     Davenport  et  aL  vs.  IlarriSy  -  -  6S 

8.  To  prove  a  diploma  given  to  a  physician  by  a  medi- 
cal college  of  another  State,  the  legal  existence  of  the 
college  must  be  shown.     Hunter  vs.  Blount,  -       76 

3.  If  an  administrator  manage  his  intestate*s  estate  fair- 
ly and  honestly,  but  neglects  to  make  his  returns  so  as 
to  exhibit  the  stale  of  his  accounts  in  the  Ordinary^s 
office,  he  is  not  on  that  account,  liable  to  pay  a  higher 
than  the  ordinary  rate  of  interest  chargeable  against 
an  administrator ;  but  if,  on  demand  of  a  distributee,  he 
fails  or  refuses  to  make  a  full  exhibit  of  his  accounts, 
and  come  to  a  settlement,  he  subjects  himself  to  the 
costs  and  expenses  of  a  suit  which  his  default  may 
have  made  necessary.     Binion  et  at.  vs.  Miller ,  adm'r,     78 

4.  If  a  receipt  be  given  by  a  guardian  to  an  administra- 
tor for  negroes  expressed  to  be  in  full  of  his  ward's  dis- 
tributive share  of  the  estate,  and  it  is  insisted  that  it  is 
expressed  to  be  in  full,  because  all  other  accounts  were 
balanced  and  settled,  which  is  nevertheless  disputed 
by  the  wards,  whether  the  receipt  was  in  full  is  a  ques- 
tion for  the  consideration  of  the  jury.     Id. 

5.  The  Acts  of  Congress,  providing  for  the  admissibility 
of  exemplifications  in  evidence,  do  not  extend  to  ex- 
emplifications of  a  private  writing  recorded  under  our     ♦ 
registry  laws.     Russell  vs.  Kearney y  -  -  96 
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6.  A  parly  lias  no  riglit  lo  complain  that  testimony  Tias 
hoeu  adinitifd  afier  the  evidcnrc  |»ns  cl(\«^r(l,nri!fss  lie  is 
loss  prepared  lo  nuet  i(  ihen,  ilian  lie  wculd  have  i;(en, 
had  it  been  adniilled  at  ilic  pro])er  stage  of  the  trial.    Icf, 

7.  Declarations  of  a  person  wlio  is  not  a  part\',  nor  the 
agent  of  a  party  to  a  transaction,  and  wlio  is  a  C(>n)pe- 
tenl  witness,  not  made  at  the  time  of  tlie  act  of  winch 
it  is  insisted  it  is  explanatory,  are  not  adinissibl(»  in  evi- 
dence as  part  of  the  res  gestse.  Macon  and  Westtrn 
liaitroad  vs.  DavUy  -  -  -  -  113 

B.  A  deed  exhibited  at  aSherifTs  sale,  said  to  bo  a  con- 
veyance of  the  property  sold,  bnt  which  was  not  read, 
nor  examined  by  the  person  who  bid  ofl*  the  pr>perty, 
is  no  evidence  for  him  in  an  action  for  refnsing  to  corn- 
ply  with  the  terms  of  the  t>ale.  Ilendrick  vs.  DaviSy 
Sheriff,  -  .  -  .  -  -167 

9.  If  the  subscribing  witnesses  of  a  lost  deed  be  dead, 
and  the  original  be  not  subscribed  by  a  Justice  of  the 
Peace  or  other  otficer  whose  attestation  is  sufficient  to 
admit  it  to  record,  nor  affidavit  be  made  of  its  execu- 
tion, inferior  evidence  of  its  contents  and  execniion 
may  be  adduced,  and  if  a  copy  be  established  by  (he 
judgment  of  Court,  evidence  of  that  being  made,  the 
established  copy  ought  to  be  admitted.     IVittiams  et  aL 

vs.  Cow  arty  -  -  -  -  -  187 

10.  Proof  that  it  is  the  general  plan  of  a  father  to  loarty 
and  not  to  give  slaves  to  his  children,  when  they  mar- 
ry or  settle  in  life,  is  admissible  to  rebut  the  presump- 
tion of  a  gift  arising  from  the  possession  of  slaves  by 
a  married  daughter.  Nor  is  this  testimony  controver- 
ted by  the  evidence  that  he  had  given  land  to  some  of 
tne  children.    Lockett  vs.  Mims,  -  •  207 
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11.  "  It  was  my  iinclerstanding,"  used  by  a  witness,  may 
and  ordinarily  docs  mean,  his  knowledge  or  recollec- 
tion of  the  facts.     Id. 

12.  It  is  not  error  to  exclude  immaterial  testimony.     Id. 

13.  If  tlie  point  be  made  and  insisted  upon,  the  statute 
of  another  State,  can  only  be  proven  in  our  Courts,  by 

a  certified  copy.     Stanford  vs,  Pruett^  -  243 

14.  Evidence  which  tends  to  establish  the  issue,  is  ad- 
missible,  although  not  of  itself  sufficient  for  that  pur- 
pose.    Oninibus  Co,  vs.  Scf/wies,  -  -  283 

15.  The  price  at  which,  land  was  knocked  off  to  a  bid- 
der, by  the  Sheriff,  was  fifty-two  dollars.  The  deed 
made  by  the  Sherilf  to  the  bidder,  acknowledged  the 
receipt  of  g50,  and  was  silent  as  to  the  other  two  dol- 
lars. But  on  the  back  of  the  Ji.fa.  there  were  entries 
showing  that  the  whole  ^52y  had  been  properly  appro- 
priated by  the  Sheriff. 

Heldy  That  the  deed  was  admissible  in  evidence.  Car-, 
michael^  ex^or^  vs,  Straivn  et  al,  -  -  341 

16.  Entries  in  a  merchant's  book,  made  by  himself,  are 
admissible  in  evidence  notwithstanding  he  keeps  a 
clerk.     Mc Daniel  vs.  Truluckj  -  -  366 

17.  The  note  on  which,  an  action  was  founded,  referred 
to  abond  as  having  been  given  by  the  plaintiff,  the  payee 
of  the  note,  to  the  defendant,  the  maker  of  the  nota 
The  plaintiff  read  this  note  in  evidence.  A  bond  was 
then  offered  in  evidence,  by  the  defendant,  as  the  bond 
referred  to  by  the  note — the  defendant  insisting,  that 
no  farther  proof  of  the  execution  of  the  bond,  was 
necessary.  The  note  and  bond  agreed  in  many  parti- 
/culars^  and  in  none,  differed. 

VOL.  XXVIL — 46. 
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Held^  That  ttie  bond  was  admissible  without  farther 
proof,     Uhamt  vs.  Bower,         ....         -    408 

18.  It  is  competent  to  prove  a  fact  which  tends  to  estab- 
lish a  matter  not  directly  in  issue,  but  which  when  pro- 
Ten,  may  be  entitled  to  some  weight,  on  the  trial  of  the 
main  issue  between  the  parties.  Causey,  ex^or,  vs. 
Wiley,  Banks  ^'  Co,  et  aL  ...         444 

19.  Facts  which  came  to  the  knowledge  of  a  witness, 
by  reason  of  his  being  connected  with  the  case  as.at- 
torney  at  law,  cannot,  under  the  statute,  be  given  in 
evidence  by  him.     Id, 

20.  A  man's  conduct  may  be  such,  as  to  authorize  the 
presumption,  that  he  admits  to  be  well  founded,  a  plea 
set  up  against  his  claim.     Block  <§•  Bro^s  vs.  Hicks  fy 

Co.  ......  522 

21.  The  declaration  of  one  party,  uttered  in  the  pres- 
ence of  the  other,  and  not  denied  by  that  other,  are  ad- 
missible as  evidence  for  the  former.     Jb. 

22.  It  is  sufficient  to  prove  the  sKbstance  of  the  testimo- 
ny of  a  deceased  witness.  Tramtnel,  adm^r,vs.  Hemp- 
hill el  al.  *  -  -  -  -  -  525 

23.  When  the  matter  in  issue  is,  whether  or  nor  the  de- 
fendant was  served,  the  jury  are  authorized  to  infer  that 
he  was  not,  from  the  fact  that  no  attempt  was  made  to 
enforce  the  judgment,  for  some  fifteen  or  twenty  years 
after  it  was  rendered;  and  the  defendant  continuing  all 
that  time  in  the  adverse  possession  of  the  premises. 
Blackwell  el  aL   vs.  Bird,  -  -  -  545 

24.  Evidence  tending  to  prove  that  a  judgment  ren- 
dered against  an  infant,  which  judgment  was  offered 
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and  received  in  evidence,  was  null  and  void  for  the 
want  of  service,  and  for  the  want  of  a  proper  represen- 
tative, and  for  other  reasons,  is  admissible.  Johnson 
et  ux.  vs.  Wright  et  al,  -  -  -  555 

25.  The  terms  of  a  proposition  to  compromise  made  to 
a  party,  and  his  reply  thereto,  are  admissible  in  evi- 
dence against  him. — McDonald  J.  dissenting.     Litcas 

vs.  Parsons  et  uL  -  -  -  -  593 

26.  Witness  may  answer  whether  an  instrument  which 
he  has  heard  described,  but  has  never  before  seen,  an- 
swers the  description  given,  or  is  the  same  instrument, 
and  if  he  make  an  improbable  statement,  it  may  be 
made  the  subject  of  comment  before  the  jury.     Cobb 

vs.  The  State,  -  -  -  -  -     648 

27.  No  error  in  the  charge  of  the  Court  to  the  jury  that 
one  positive  witness  is  to  be  believed,  rather  than  ma- 
ny negative  witnesses  to  the  same  point  It  does  not 
diflfer  from  the  legal  principle,  that  the  existence  of  a 
fact  testified  to  by  one  positive  witness  is  rather  to  be 
believed,  than  that  such  fact  did  not  exist,  because 
many  witnesses  who  had  the  same  opportunity  of  ob- 
servation swear  that  they  did  not  see  or  know  of  its 
having  transpired.     Id. 

FACTORS. 

If  the  factor  pays  the  draft  of  the  planter,  upon  the 
faith  of  produce  which  he  never  receives,  he  is  entitled 
to  recover  the  amount  in  an  action  for  so  much  cash 
paid  for  his  use  ;  and  on  the  balance  due  on  the  ac- 
count between  the  cash  received  and  the  cash  advanced 
for  the  defendant,  the  plaintiff  is  entitled  to  interest. 
Howard  vs.  Behn  fy  Foster y  -  -  -       174 
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FRAUD. 

1.  If  there  be  legal  capacity,  and  no  imposition  of  fraud, 
a  contract  of  surety^^hip  is  binding;  bnt  weakness  of 
capacity  on  the  part  of  the  surety,  and  the  fact  that  it 
is  a  contract  of  suretyship,  may  be  considered  on  the 
issue  of  fraud  in  procuring  it.  dmsei/  vs.  JVileyj 
Banks  <5*  Co,  et  ul.,  .  .  -  -  444 

2.  A  charge  to  the  jury,  that  '*  fraud  is  not  to  be  pre- 
sumed, but  must  be  proved  by  those  alleging  it,"  un- 
explained, is  not  a  legal  charge  in  a  case  in  which 
there  is  evidence  of  facts  and  circumstances  tending  to 
prove  fraud.     Id. 

FRAUDS— STATUTE  OF. 

1.  The  purchase  of  land,  payment  of  the  consideration 
taking  possession  and  makiug  valuable  improvements, 
sufficient  to  relieve  a  parol  agreement  from  the  opera- 
tion of  tlie  statute  of  frauds.     Scott  vs.  Newsom,  -  125 

2.  The  statute  of  frauds  will  apply  to  a  verbal  contract 
for  the  sale  of  land,  unless  there  is  part  performance, 
or  some  matter,  to  prevent  it  from  so  applying.  Lump- 
kin vs.  Johnson^  -  -  -  .  4^55 

FRAUDULENT  ASSIGNMENTS. 

A  mortgage  deed  is  not  within  the  Act  of  1818,  to  pre- 
vent persons  unable  to  pay  their  debts,  from  assigning 
their  property,  "m  trust,  ^^  for  some  of  their  creditors, 
in  J)reference  to  others.     Solomons  vs.  Sparks  et  al,        385 

FREE  PERSONS  OF  COLOR. 

The  guardian  of  mayiavVt^  \v\^  ^otax^^i^  and  a  suit 
upon  such  conttacl\>7  xVve  ftwai^vwiV^  ^\>asi\«iX  «tv^ 
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» 

dence  of  surh  ratification.     Hargrove  vs,  JVebb  «5'  »^/- 
Icn.  -  -  -    •         -  -  -  173 

GRANTS. 

1.  A  copy  grant  onght  not  to  be  received  as  evidence, 
without  an  excuse  for  the  non-prodnciion  of  the  origi- 
nal.    BrooJcing  vs,  Dcarniond,  -  -  58 

2.  A  grant  was  issued  in  the  name  of  Boswell  Cook, 
and  a  certificate  of  the  Surveyor-General  was  oifeVedin 
evidence,  to  show  that  the  grant,  by  mistake,  had  been 
issued  in  the  name  of  Boswell  Cook,  when  it  should 
have  been  issued  in  the  name  of  Roswell  Cook. 

Heldy  That  under  the  Act  of  1857,  for  the  admission 
of  parol  evidence  to  show  mistakes  in  grants,  the  cerii- 
cate  was  admissible.     Id, 

3.  It  is  entirely  competent  for  the  Legislature  to  pre- 
scribe the  mode  by  which  the  public  domain  shall  be 
disposed  ofby  the  State  ;  and  if  the  law  directs  only  a 
certificate  to  issue  to  the  purchaser,  as  the  evidence  of 
his  title,  it  is  equally  sacred  as  a  grant.  Harris  vs. 
Dyer^  ex^or^  -  -  -  -  -211 

4.  A  grant  to  land,  the  sale  of  which  was  not  only  not 
authorized  by  law,  but  suspended  from  the  operation 
of  the  act  under  which  it  was  sold,  is  void  ;  and  it  is 
competent  to  make  proof  of  this  fact.     Id, 

5.  The  drawer  has  before  grant  a  vendible  interest  in  the 
land  drawn.      Tenant  ei  al,  vs.  Blacker^  -  -      418 

GRANTS,  FRAUDULENT. 

If  parties  to  writs  of  scire  facias  to  a  avoid  grants  for 
lands  alleged  to  have  been  fraudulently  drawn,  were 
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not  entitled  in  strict  law,  to  appeal  from  verdicts  ren- 
dered against  them,  we  will  not  upset  the  authorita- 
tive adjudicaiions  and  practice  of  the  Courts  which  de- 
cided upon  the  rights.  It  would  unsettle  titles  to  land 
to  too  great  an  extent  to  hold  to  the  contrary  of  tliese  ad- 
judications now.     JohnsoJi^"  wife  vs,  II  ri^ht  et  aL^        555 

See  Evidence^  22. 

GUARDIAN  AND  WARD. 

» 

1.  A  guardian  is   responsible    for  only  such    property 

of  his  ward  as  is  accessible  to  him.  Bethiine^  OrcTy^  vs. 
Greeny  -  -  -  -  -  -       56 

2.  To  bind  infants  by  a  settlement  made  by  the  admin- 
istrator with  their  guardian,  it  must  be  a  full  and  final 
settlement  without  fraud,  or  if  fraudulent,  the  fraud 
must  have  been  known  to  the  infants,  and  they  must 
have  acquiesced  for  the  period  of  the  statutory  bar. 
Binion,  et  al.  vs.  Miller j  admWy  -  -  78 

HUSBAND  AND  WIFE. 

1.  When  a  man  marries  a  wife  entitled  lo  an  estate  from 
her  former  husband,  which  he  receives  and  promises  to 
hold  in  common  with  that  coming  to  her  daughter,  of 
whom  he  is  guardian,  and  at  the  maturity  of  his  ward, 
settle  the  same  upon  his  wife,  said  contract  is  valid  ; 
and  the  fact  of  his  holding  possession  of  the  undivided 
property  under  such  circumstances,  will  not  be  a  reduc- 
tion of  it  to  possession,  by  him  as  husband:  further,  the 
wife  is  entitled  to  tlie  same  by  survivorship,  at  the 
death  of  her  husband  ;  and  a  Court  of  Equity  will  de- 
cree a  settlement  thereof  (or  her  benefit,  even  as- against 
the  creditors  of  the  husband,  and  her  claim  constitutes 
a  sufficient  consideration  to  support  an  agreement  be- 
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tween  her  and  her  son-in-law,  as  to  the  division  of  said 
property.     Robsoji  vs.  Jones,  .  .  .       266 

2.  When  it  is  sought  to  charge  the  husband,  as  trustee, 
and  the  proof  shows  he  tuwev  accepted  the  trust,  it  is 
not  conipcjont  for  the  plaintiff  to  strike  out  the  name  of 
the  husband,  and  substitute  that  of  the  wife  as  cestui 
que  trust.     Lennard  vs.  Jones,  trustee,  -  309 

3.  Negroes  wore  conveyed  to  a  trustee,  his  heirs,  execu- 
tors, and  administrators,  forever,  in  trust;  first,  for  hus- 
band and  wife,  for  their  joint  lives;  secondly,  for  the 
survivor,  for  his  or  her  life;  thirdly,  for  the  children; 
with  a  power  to  the  liusband,  at  his  death,  to  distribute 
the  property  among  the  children,  and  to  end  the  trust, 
and  in  case  of  his  failure  to  do  this,  with  a  direction  to 
the  children  lo  divide  it  among  themselves  ;  and,  with 
a  final  declaration,  that  the  trust  should  cease,  when 
the  youngest  child  arrived  at  lawful  age,  provided  the 
husband  should  be  then  dead.  The  husband  was  not 
then  dead.  He  died  afterwards;  and  after  his  deatl^ 
the  wife  died.  Before  her  death  the  trustee^  commenc- 
ed an  action  of  trover  for  some  of  the  negroes.  It  did 
not  appear  that  she  had  a  legal  representative. 

Held,  That  the  trustee  was  entitled  to  recover,  at  least 
what  was  her  interest  in  the  negroes.     Garrett, trustee, 
vs.  Brock,  -  ...  -  575 

INJUNCTIONS. 

1.  While  any  material  allegation,  constituting  the  equity 
of  the  bill,  remains  unanswered,  the  injunction  will  not 

be  dissolved.     fVooten,  adm^r,  vs.  Smith  et  at,  217 

2.  New  matter  introduced  in  the  answer,  and  not  res- 
ponsive to  any  charge  in  the  bill,  should  not  be  con- 
sidered, on  a  motion  to  dissolve  an  injunction.    Id, 
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3.  An  administrator  will  not  be  enjoined  from  suing 
at  law  for  land,  for  the  benefit  of  ihe  heirs,  although 
the  seven  years  bar  has  attached,  wlien  one  of  the  two 
only  heirs,  was  before,  and  at  the  time  of  the  intestate's 
death,  and  at  the  time  of  bringing  suit,  7ion  compos, 
and  the  other  a  feme  covert.  Fleming,  adm-r,  vs, 
Collins,  -----.      494 

4.  A  railroad  company  filed  their  bill  in  which,  they 
stated,  that  they  had  the  right  of  way,  over  a  certain 
piece  of  land,  and  that  a  certain  person  was  about  to 
erect  a  flouring  mill  within  seven  or  eight  feet  of  their 
track;  and,  that  the  mill,  if  so  erected,  would  leave  no 
sufficient  room,  for  the  repair  and  construction  of  the 
track.  They  prayed  for  an  injunction  to  prevent  the 
erection  of  the  mill. 

Held,  That  they  were  entiiled  to  the  injunction.  Ci/7i- 
ningham  vs.  Rome  Rail  Road  Co.,  -  -         499 

5.  An  administrator  and  one  C.  referred  a  dispute  be- 
tween them  as  to  some  negroes,  to  arbitrators,  who 
awarded  the  negroes  to  the  administrator,  and  a  sum 
of  money  to  C,  to  be  paid  out  of  the  negroes.  The 
negroes  were  worth  ten  times  the  sum  of  money.  The 
administrator  proceeded  to  take  steps  to  sell  the  ne- 
goes;  the  next  of  kin  prayed  an  injunction  to  prev^ent 
the  sale. 

Held,  That  the  injunction  was  properly  granted.  Law- 
rence,  adinr,  vs.  Fhilpot,  guard.  -  -  585 

« 

INSOLVENT  DKBTORS. 

1.  When  one  of  the  sureties  on  a  ca.  sa.  bond,  surren- 
ders the  principal,  the  act  is  a  discharge  of  all  the  sure- 
ties.    Comptoii  vs.  JVillia77is,  -  -  -         29 
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2.  Lassiter  and  Cross  were  sureties  for  Williams,  on  a 
ca.sa,  bond.  Lassitcrt^urrendered  Wiiliams,  and  there- 
upon, Brown  wrote  on  the  back  of  tlie  bond,  "  1  here- 
by agree  to  be  bound  on  said  bond  in  his,'^  Lassiter's 
"  stead :'' 

Held,  That  this  writing  meant,  that  he,  Brown,  was  to 
be  liable  only  along  with  Cross  as  Lassiter  had  been ; 
not,  that  he  was  to  be  liable,  whether  Cross  was  or  not 
Id. 

3.  The  principal  in  a  ca.  sa.  bond,  is  not  discharged 
from  it,  by  the  discharge  of  the  sureties,  nor,  by  the  act 
of  the  Sheriff,  in  letting  him  go  at  large.  Therefore,  if 
he  appears  according  to  the  condition  of  the  bond,  he 
is  to  be  dealt  with,  as  though  nothing  unusual  had 
happened.     Id, 

4.  M.  was  arrested  upon  ca,  sa.,  and  gives  bond  for  his 
appearance  at  a  certain  Court,  to  take  the  benefit  of 
the  Insolvent  Debtors  Act.  At  the  Term  specified,  the 
case  is  reached  in  its  order  on  the  docket  and  called,  but 
there  is  no  appearance.  Judgment  was  entered  up  on 
the  bond.  Subsequently,  and  aft<^r  the  jury  was  dis- 
charged, the  attorney  of  the  security  surrenders  up  the 
principal  in  open  Court,  and  upon  his  motion,  the 
judgment  is  set  aside,  the  security  exonerated,  and  the 
case  continued  until  the  next  Court. 

Held,  That  it  was  error  to  re-open  the  proceedings,  va- 
cate the  judgment,  and  discharge  the  security.  Mc- 
Kay et  al.  vs.  Rag  an,  -  -  -  -      203 

5.  Notice  is  given  by  an  insolvent  debtor  to  his  credit- 
ors, that  he  will  apply  at  the  next  Term  of  the  Superior 
Court  for  an  order,  appointing  a  time  to  hear  his  appli- 
cation for  a  discharge.  At  the  Court,  he  moves  to  lake 
the  oath,  the  creditor  by  his  counsel  being  present, 
making  no  complaint  that  he  is  surprised  b^  vV\^  ^^\\sv 
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of  the  notice,  and  on  that  account  asking  for  time  to 
show  cause  aizain.st  the  motion. 
Held, -Tbtit  the  law  has  heen  suhstanlially  complied 
with.  And  further,  that  our  insolvent  laws  are  to  be 
liberally  construed  in  favor  of  liberty.  Taylor  ^'  Co. 
vs.  Hughes^  -  -  -  -  -  224 

6.  H.  was  arrested  under  a  ca.  sa,,  at  the  instance  of  B. 
He  gave  bond  to  take  the  benefit  of  the  insolvent  debt- 
ors Act.  lie  was  again  arrested  at  ti)e  instance  of  W., 
and  gave  bond  to  keep  the  prison  limits.  The  securi- 
ties in  the  ca,  sa,  bond  surrendered  H,  to  the  Slieriff, 
and  he  gave  another  prison  limits  bond.  Upon  the  ex- 
piration of  the  six  calendar  months,  under  the  first  pri- 
son limits  bond  to  W.,  the  Sheriff  put  H.  in  jail,  the 
other  prison  limits  bond  having  still  six  days  to  run. 
H.  escaped  from  jail. 

Held,  Tliat  the  securities  on  the  second  bond  were  not 
liable.     Horion  et  at.  vs.  Hicks y  Sheriff,  -  311 

7.  The  Act  of  1823,  is  not  wholly  repealed  by  the  Act  of 
December  llth,  1858.     Elrod  vs.  Gilliland,  HowtU  fy 

Co.  .---..  467 

6.  A  ca.  sa.  having  issued  from  a  Justices  Court,  and 
the  defendant  arrested  thereon,  he  gave  a  bond  returna- 
ble to  the  next  Term  of  the  Inferior  Court,  to  take  the 
benefit  of  the  insolvent  debtors  Act.  At  that  Term,  he 
was  surrendered  by  his  bail,  who  tendered  a  receipt  for 
the  original  note,  upon  which  the  judgment  was  ren- 
dered, and  moved  that  the  principal  be  discharged. 
The  judgment  had  been  sold  as  the  property  of  the  es- 
tate of  tlie  payee  by  his  administrator,  and  bought  by 
a  third  person. 

Held,  That  the  Inferior  Court  had  no  jurisdiction  to  try 
the  title  to  the  judgment.     Culdersofi,adm^r,vs.  Graj/y    520 
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JUDGMENTS. 

1.  A  judgment  in  one  suit,  is  not  a  bar  to  another  suit, 
if  the  parties  in  the  two  suits  are  not  the  same;  or,  if, 
although  the  parties  in  the  two  suits  are  the  same,  they 
sue,  or  are  sued,  in  one  suit,  in  a  right  diiTereni  from 
the  right  in  which  they  sue,  or  are  sued,  in  the  other. 
Brooking  vs,  Dearmond^  -  -  -  58 

2.  A  judgment  does  not  determine  a  question  which,  it 
appears  of  record,  could  not  have  been  adjudicated. 
Jordan^  adrnW^  vs.  Falrcloth^         -  -  -  372 

3.  Judgments  in  cases  of  attachments,  wlien  opened  and 
new  trial  granted.  Far.  Sf  Ex.  Bank  vs.  Ruse^  Pat- 
ten ^^  Co.  -  -  -  -  -  391 

4.  Judgment  in  the  hands  of  an  assignee  subject  to  all 
the  equities  between  the  original  parties.  Rawson  vs. 
McJunkinSj  -  -  -  -  -         432 

5.  The  Superior  Court  may  direct  an  order,  passed  in 
1834,  to  appoint  a  guardian  ad  litem  for  an  infant,  and 
which  was  not  put  on  the  minutes  at  the  time,  to  be 
entered  thereon  now  for  then.  Johnson  ef  ux.  vs. 
^Fright  ei  al.  '  -  -     *       -  -         555 

6.  The  Court  ought  not  to  withdraw  from  the  jury  a 
judgment,  because  an  entry  of  service  on  the  writ  on 
which  the  judgment  was  obtained,  is  not  regular.     Id. 

JUDGiMENTS  OF  U.  S.  COURTS. 

An  execution  issued  from  the  Circuit  Court  of  the  Uni- 
ted States,  can  claim  money  in  the  hands  of  the  officers 
of  the  State  Courts.      McNairvs.  Batemanet  uL  181 

LIENS,    STATUTORY. 

The  lien  of  a  machinist  for  machinery  furnished  for  a 
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mill,  &o.,  must  be  enforced  according  to  the  provii^^ons 
of  the  Act  of  1634,  a^  extended  by  the  Act  of  lS54,;'nd 
not  those  of  1S4 has  extended  by  the  Act  of  1S52.  i\'- 
ryecir  vs,  Nisbet,  -  -  -  -  o  1 5 

LIMITATIONS,  STATUTE  OF. 

1.  Although  time  may  be  running  against  an  equitable 
title,  yet,  if  that  title  comes  to  an  infant,  time  will  cease 
to  run  during  the  infancy;  equity  in  this  respect  fol- 
lows the  Statute  of  1817.  Ex^ors  of  Everett  vs.  •^^dm'rs 

of  W hi  field,  -  -  -  -  133 

2.  Seven  years  possession  of  the  land  purchased  from 
the  defendant  in  a  f.  fa,^  must  follow  the  purchase,  in 
order  to  exempt  the  land  from  levy  and  sale  under  the 
Ji.  fa.     Registration  of  the  deed  made  to  the  purchaser, 

will  not  do  in  place  of  this  possession.  Carrnichael, 
ex^or,vs.  Straivn  et  ai,  -  -  -  -     341 

3.  Although  a  suit  at  law  terminates  in  a  verdict  for  the 
defendant,  and  not  in  a  nonsuit,  a  discontinuance,  or  a 
dismissal,  yet,  if  the  case  was  such,  that  a  nonsuit  was 
all  that  the  defendant  was  entitled  to,  by  reason  of  a 
decision  of  t!ie  Court,  excluding  from  the  jury,  the  con- 
sideration of  the  plaintiQ^'s  title;  and,  the  suit  be  renew- 
ed within  six  njonths  in  equity,  the  second  suit  will  be 
held  in  equity,  as  within  the  Act  of  1S47,  and  saved 
from  the  statute  of  limitations.  Jo7'd m,  adirvr^  i^s, 
Faircloth^  <5t.  -  -  -  -  372 

See  Ejectment^  4,  7. 

LOST  PAPERS. 

Who  arc  proper  parties  to  a  proceeding  to  establish  cop- 
ies of  lost  papers.     Bugle  k  Fields  vs,  Maddox,  472 

See  PleadingSyl. 


^ 
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MARSHALING  SECURITIES  AND  ASSETS. 

In  equity,  all  creditors  are  oqually  nieriiorious.  If  tliere 
are  several  funds,  and  some  creditors  have  lienson  one 
fund,  and  some  on  another,  and  there  is  one  creditor 
having  a  general  lien  on  all  the  funds,  equity  will  not 
permit  this  creditor  to  take  his  whole  claim  out  of  one 
of  the  funds,  but  will  compel  him  to  take  prorata  out 
of  all  the  funds.     Semmes  vs.  Boykia^udynW^et  uL  47 

See  Partnersliips,  ^^c,  1. 

MORTGAGES. 

1.  A  mortgagee  need  not  make  proclamation  of  his 
mortgage,  in  order  to  protect  his  lien,  provided  the 
mortgage  has  been  duly  recorded.  Nor  does  it  make 
any  difference  in  this  respect,  whether  he  be  casually 
present  at  the  sale  of  the  mortgaged  premises,  under  a 
a  common  law  execution  of  a  junior  lien,  or  not,  provi- 
ded he  does  nothing  to  countenance  the  sale.  His  si- 
lence will  not  prejudice  his  lien.  Patterson  vs.  Ester- 
ling  et  at.  -        ^     -  -  -  -  205 

2.  In  a  proceeding  to  foreclose  a  mortgage  on  real  estate, 
it  is  competent  for  the  mortgagor,  at  the  second  Term, 
to  show  for  cause,  why  the  rule  absolute  should  not  be 
granted,  that  the  mortgage  debt  is  usurious,  that  it  is 
founded  upon  a  gaming  consideration,  or  that  it  was 
contracted  to  compound  a  felony,  or  that  the  mortgage 
was  given  under  duress,  or  has  been  released,  or  to 
avail  himself  of  any  other  defence  which  goes  to  show 
that  the  mortgagee  is  not  "  entitled^*  to  a  judgment  of 
foreclosure,  or  that  the  amount  claimed  is  not  due. 
DixoHj  admWy  vs.  CuyleTj  adm\  -  -  248 

3.  The  administrator  of  the  mortgagee  is  entitled  to  fore- 
clos   at  law  against  the  administrator  of  the  mortgagor, 
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and  the  heirs  of  the  mortgagor  are  not  necessary  par- 
ties.    Id, 

4.  A  mortgage  lien  on  land  may  be  released  in  whole 
or  in  part,  by  parol,  upon  thepayment  to  the  mortgagee 

of  the  price  of  the  property.     Howard  vs,  Gvesham,        347 

5.  Ordinarily,  a  judgment  of  foreclosure  bars  only  the 
rights  of  the  mortgagor,  his  heirs  and  legal  representa- 
tives.    Id, 

6.  Payment  may  be  pleaded  to  a  suit  at  the  instance  of 
the  assignee,  upon  a  note  transferred  after  due  and  se- 
cuHid  by  mortgage.     Id. 

7.  Mortgage,  not  an  assignment  in  trust,  within  the  Act 
of  1818,  to  prevent  fraudulent  assignments.     Solomon 

vs.  Sparks  tt  al,  -  -  -  -  385 

NEW  TRIALS. 

1.  A  judgment  granting  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence,  will  not  be  dis- 
turbed, except  in  a  case  of  flagrant  abuse  of  discretion. 
Jacobs  vs.  Fott,  admW^  -  -  -  35 

2.  Whether  the  verdict  of  the  jury  was  contrary  to  evi- 
dence, without  evidence,  and  against  the  weight  of  evi- 
dence, considered  and  determined.  Macon  and  TVesU 
em  Railroad  vs,  Davis,  -  -  -  113 

3.  When  there  is  positive  evidence  in  support  of  a  ver- 
dict, though  there  is  evidence  on  the  other  side  strongly 
conflicting  with  it,  this  Court  will  not  reverse  the  judg- 
ment of  the  Judge  presiding  in  the  Court  below  refu- 
sing a  new  trial.     Scott  vs,  Newsoniy  -  -        125 

4.  The  discretion  of  the  Circuit  Judge  in  refusing  to 
grant  a  new  trial,  will  not  necessarily  be  overruled  in 
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this  Court,  notwithstanding  we  may  think  the  verdict 
contrary  to  the  weight  of  evidence,    Lockett  vs.  Minis.  201 

5.  Where  a  case  has  been  fully  and  fairly  submitted  to 
the  jury,  both  upon  the  lav/  and  the  facts,  and  the  Cir- 
cuit Judge  is  not  dissatisfied  with  the  verdict,  it  re- 
quires an  extraordinary  case  to  authorize  this  Court  to 
interfere  and  award  a  new  trial.  Morris  et  vx.  vs, 
Stokes  J  adrrir^        -  -  -  -  -239 

6.  In  cases  of  vagrancy  where  the  evidence  is  sufficient  to 
authorize  the  grand  jury  to  present  the  accused,  and  the 
traverse  jury  to  convict  him  of  the  offence,  and  the  pre- 
siding Judge  refuses  a  new  trial,  this  Court  will  not  in- 
terfere.    Waddd  vs.  The  Stale,  -  -  262 

7.  A  decree  for  so  much  money  will  not  be  set  aside,  un- 
less the  Court  is  satisfied  that  it  is  excessive,  and  to  an 
amount  that  will  justify  a  renewal  of  the  litigation. 
Robson  vs.  Jones,  -  -  -  -  26 S 

8.  A  Court  will  hardly  award  a  new  trial  in  an  import- 
ant case,  because  testimony  has  been  inadvertently  ad- 
mitted, which  is  wholly  immaterial,  and  which  it  is  ap- 
parent could  have  helped  or  hurt  neither  party.     Id. 

9.  One  ground  of  a  motion  for  a  new  trial,  was,  newly 
discovered  evidence,  viz:  a  judgment  which  would 
operate  as  an  estoppel,  on  the  other  party.  The  evi- 
dence received,  contained  nothing  about  any  judgment 
at  all. 

Held,  That  the  newly  discovered  evidence  was  evidence 
that  was  *'  not  merely  cumulative  in  its  character.'' 
Lane  vs,  Holliday  et  al.  .  -  -  339 

10.  Verdict  must  be  strongly  against  the  evidence  to 
authorize  this  Court  to  reverse  the  Court  below  refusing 

a  new  trial.     Phillips  vs.  Stewart^  -  -  402 
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11.  Where  there  is  evidence  to  support  the  verdict,  judg- 
ment of  the  Court  below  refusing  a  new  trial,  will  not 

be  disturbed.     OrrjacI:}i''r,vs,  Iluff^j  -  -         422 

See  also  Raicson  vs,  3/cJim/cinSy  -  -  432 

12.  A  new  trial  will  be  granted  when  the  verdict  of  the 
jury  is  so  uncertain  that  it  cannot  be  executed,  or  is 
expressed  in  such  terms  that  an  objectionable  part  can- 
not beset  aside  with  justice  to  both  parties.      Mitchell 

vs.  Print  up  J  -  -  -  -  -469 

13.  Where  the  verdict  is  strongly  and  decidedly  against 
the  evidence,  the  judgment  of  the  Court  below,  refusing 
a  new  trial,'will  be  reversed. — McDonald  J.  dissenting. 
Lucas  vs.  Parsons  et  al,  -  -      I      -  593 

See  Damages,  2. 

NOTICE  TO  SUE. 

When  a  note  to  which  there  is  a  surety,  is  held  by  a 
creditor  as  collateral  security,  such  creditor  is  the  prop- 
er person  to  be  notified  by  the  surety  to  sue  the  princi- 
pal, under  the  act  of  1831.     McCrary  vs.  King  et  al.      26 

PARTNERSHIPS. 

1.  On  the  death  of  a  member  of  two  partnerships,  both 
of  which  are  insolvent,  and  the  estate  of  the  deceased 
member  is  insolvent  also,  the  creditors  of  each  partner- 
ship must  look  to  the  effects  of  the  partnership  of 
which  he  is  a  creditor,  for  payment,  and  the  separate 
creditors  must  look  to  the  assets  of  the  deceased  part- 
ner for  payment;  in  case  of  a  surplus  it  is  to  be  ap- 
plied to  the  debts  of  the  other  class  of  creditors. 
Thornton  et  al  vs.  Bussey  et  al.  adm^rsj         -  -  302 
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2.  Money  belonging  to  one  mercantile  firm  cannot  be 
appropriated  to  the  payment  of  cost  executions  against 
another  firm.     Lyon^  Sheriffs  vs.  fFi/cher,  -  496 

PAYMENTS,  APPLICATION  OF. 

A  payment  by  the  debtor  to  the  creditor  is,  when  there 
are  more  debts  than  one,  to  be  applied  to  that  debt  to 
which,  the  debtor  directs  it  to  be  applied,  if  he  makes 
any  direction.     Sernmes  vs,  Boj/kin,  admW^  et  aL  -  47 

PLEADING, 

1.  A  dilatory  plea  must  be  filed  at  the  appearance  term. 
Hargrove  vs,  JFebb  H^*  ^llen,  -  -  -        173 

2.  Under  the  Judiciary  Act  of  1799,  every  defendant  is 
entitled  to  state  his  defence  plainly,  fully  and  distinctly, 
according  to  the  truth  of  the  case,  w;ithout  being  re- 
quired to  spread  a  falsehood  upon  the  record  under 
the  pain  of  being  entrapped  by  technical  rules.  Bry- 
an vs.  Gurry  -  -  -  -  -        378 

3.  In  an  action  of  slander,  the  plea  of  justification  puts 
the  plaintifi^s  general  character  in  issue.     Id. 

4.  When  the  plea  of  justification  has  been  filed,  and  is 
not  demurred  to  for  insufiiciency,  and  evidence  has 
been  admitted  under  it  without  objection,  it  is  error  in 
the  Court,  sua  sponte,  in  its  charge  to  the  jury,  to  in- 
struct them,  that  the  plea  is  defective,  and  the  defen- 
dant can  take  nothing  by  it    Id. 

-5.  As  to  when  suit  may  be  brought  by  the  representa- 
tive of  a  deceased  executor  or  administrator,  or  by  an 
administrator  c/e  ^m^  no ^i  of  first  testator  or  intestate. 
.  See  Worrill  et  aL  executors  vs.  Taylor,  adm%  -   398 

VOL.  XXVII.— 47 
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6.  The  marriage  of  a  feme  sole  defendant,  pending 
the  action,  is  no  ground  for  an  abatement.  Phillips  vs. 
Stewarty  -  -  -  -  .  40^- 

7.  Bogle  &  Fields  had  an  attachment  on  the  land  of 
Hunter.  To  this  land  a  claim  was  interposed  by 
Woods  and  others,  who  derived  their  title,  from  Mad- 
dox,  who  derived  his  title  from  the  same  Hunter. 
Maddox  sued  Hunter,  by  petition,  for  the  establish- 
ment of  the  deed  made  to  him,  by  Hunter — alleging 
that  it  was  lost  Bogle  &  Fields  moved  to  be  made 
parties  defendant  to  this  suit  The  Court  overruled 
this  motion. 

Held,  That  the    Court  did  right     Bogle   fy  Fields  vs. 
Maddox,  -  -  -  -  -  472 

8.  A  suit  pending  against  a  party,  on  his  death,  cannot 
be  continued  against  an  executor  de  son  tort.    Irving 

vs.  Sterling  et  al.  -  -  -  -  563^ 

See  Husband  and  Wife,  2. 

PRACTICE  IN  SUPERIOR  COURT. 

1.  It  is  not  error  for  the  Court  to  allow  irrelevant  testi- 
mony to  be  withdrawn  from  the  jury.     Davenport  et 

al  vs.  Harris^  -  -  -  -  -       68 

2.  Plaintiff  may  introduce  the  sayings  of  a  person 
through  whom  the  defendant  claims  title  in  an  action 
of  ejectment,  to  prove  the  loss  or  destruction  of  a  deed, 
to  lay  the  foundation  for  introducing  secondary  evi- 
dence of  its  contents ;  but  if  such  secondary  evidence 
be  admitted,  notwithstanding  the  rejection  of  such 
evidence,  it  is  no  ground  to  reverse  the  judgment  or 
the  Court  upon.    Id 


» * 
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3.  If  testimony  be  admitted  by  the  Court  to  enable  the 
party  introducing  it,  to  make  it  applicable  to  the  case 
by  the  iDtroduction  of  other  proof,  after  the  introduc- 
tion of  such  other  proof,  the  objecting  party  must 
move  to  withdraw  it,  and  if  he  does  not,  it  must  be 
held  that  he  acquiesces  in  its  remaining  before  the 
jury.     Scoii  vs.  Newsorriy  -  -  -  125 

4.  Professional  propriety  in  the  argument  of  causes. 
Lockett  vs.  MimSy  -  -  -  -  207 

5.  The  second  original  of  a  declaration  against  two  per-    * 
sons,  was  served  only  thirteen  days  before  Court. 

Held^  That  the  suit  became  a  nullity,  under  the  8th 
section  of  the  Judiciary  Act  of  1799.  Reese  et  aL  vs. 
Shepherd y  car'or,  -  -  -  -  226 

6.  Where  a  bank  is  sued,  an  appearance  by  the  bank 
to  take  advantage  of  an  important  privilege  secured 
by  the  charier,  is  a  waiver  of  any  irregularity  in  the 
service  of  the  writ.  Sou.  Bank  Geo.  vs.  Mec.  Savings 
Banky  .----.     252 

7.  Where  an  action  is  brought  against  the  maker  and 
endorser  of  a  promissory  note  residing  in  different 
counties,  and  the  writ  has  been  regularly  filed,  sued 
out  and  served  on  the  non-resident  defendant,  leave 
may  be  granted  to  perfect  service  on  the  resident  de- 
fendant And  after  both  defendants  have  appeared 
and  filed  a  meritorious  defence,  and  the  case  is  on  the 
appeal,  it  is  too  late  to  object  to  any  irregularity  in 
the  proceeding,  even  if  any  such  existed.  Lamar  vs. 
Cottle  et  al  -  -  -  -  -        264 

8.  The  defendant  asked  leave  to  re-introduce  a  witness, 
his  counsel  stating,  that  he  could  prove  a  material  fact 
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by  the  witness — a  thing  that  he  did  not  know  of,  when 
the  witness  was  first  examined.     The  plain tifi''s  coun- 
sel "  objected    to  the  witness  being   recalled."      The 
Court  sustained  the  objection. 
Held,  Tliat  the  Court  erred.     Bone  vs.  Ingram^  -  382 

9.  A  witness  of  the  plaintiff^  swore,  that  a  third  per- 
son had  made  a  material  statement  to  him.  After- 
wards, both  parties  closed  their  evidence,  and  the 
Court  adjourned  until  next  morning.  Before  the 
argument  commenced  the  next  morning,  the  defen- 
dant's counsel  asked  leave  to  examine  this  third  person, 
himself — stating,  that,  such  person  would  contradict 
the  witnes^s;  that  he  was  out  of  the  county,  the  even- 
ing before,  when  the  evidence  was  closed ;  and,  that 
the  defendant  was  ready  to  swear,  that  he  did  not 
anticipate,  that  the  witness  would  testify  to  any  such 
matter. 

Held^  That  the  Court  ought  to  have  granted  the  leave 
asked  for.     Id. 

W.  Every  application  for  a  continuance,  should  be 
heard  by  the  Court,  and  determined  according  to  its 
circumstances.     Roberts  et  al.  vs.  Moore,  -  411 

11.  An  attorney  may,  in  some  cases,  make  a  showing 
to  continue  a  cause,  notwithstanding  the  client  lives 
in  the  county.     Jd. 

12.  A  material  witness,  who  is  absent  in  Texas,  at  the 
tmie  of  trial,  will  not  be  presumed  to  have  absented 
himself  fraudulently  to  enable  the  party  subpoenaing 
him,  to  delay  the  case.     Id. 

13.  The  security  to  be  exacted   of  a  party   who  asks 
^that  another  may  be  required  to  produce  his  deed,  or 
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other  writing,  to  be  annexed  to  interrogatories,  onglu 
at  least  to  be  as  much  as  a  bond  of  indemnity, and  a 
consent  that  if  the  deed,  or  writing  be  not  rej^tored, 
objections  to  it  shall  be  waived,  and  a  copy  of  it  on  file 
be  read  in  its  place,  not  only  in  that  case,  btit  in  all 
subsequent  cases.     Stevens  vs,  Zachary^  -  427 

14.  The  reinstatement  of  a  dismissed  case  will  not  be 
disturbed,  when  it  appears  that  the  plaintiff  was  not 
culpably  negligent,  and  that  the  defence  suffered  no- 
thing by  the  reinstatement.  Davis  fy  Gazzaway  vs. 
•Alexander,  -  -  -  »  -  47f 

PRACTICE,  IN  SUPREME  COURT. 

• 

1.  If  the  error  assigned  be,  that  the  Court  refused  to  ad- 
mit in  evidence  representations  and  statements  made 
by  the  SherilT,  at  his  sale  of  property,  the  record  must 
show  what  those  representations  and  statements  were, 
or  this  Court  cannot  pass  upon  them.  Ilcndrkk  vs. 
Davis,  Sheriff,  -  -  -  -  -     Iff 

2.  When  a  case  is  brought  up  to  this  Court  a  second 
time,  with  no  new  facts  to  change  substantially  the 
view  of  it  taken  before,  it  only  remains  for  this  Court 
to  re-affirm  its  first  judgment,  by  affirming  generally 
the  judgment  of  the  Court  in  attempting  to  enforce  it 
Safiderlin  vs.  SaJidcrliiij  -  -  -         -     334 

PRINCIPAL  AND  SURETY. 
See  Promissory  Tiofes,   5. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

1.  A  promissory  note  dated  in  December,  was  expressed 
to  be  payable  on  the  *'  25th  day  of  December  next."   Pa- 


.» 
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rol  evidence  was  offered  to  show,  that  the  25th  day  of 
December,  intended,  was  the  25th  day  of  the  sauae  De- 
cember, in  which  the  note  was  made. 
Held^  That  the  parol  evidence  ought  to  have  been  re- 
ceived.    McCrary  vs.  Casket/,  -  -  -       5 

2.  A.  and  B.  are  indebted  to  C.  at  Columbus,  Georgia, 
who  agree  to  take  their  note  wiih  D.  as  security,  who 
resides  in  Alabama,  A  note  is  drawn  dated  at  Colum- 
bus,  carried  by  the  makers^  to  D.,  who  endorses  ity 
and  returns  it  to  one  of  the  makers,  who  delivers  it  to 
C.  at  Columbus. 

Heldj  That  the  enflorsement  is  a  Georgia  and  not  an 
Alab&ma  contract.     Stafford  vs,  Pruettj  -         -    24 

3.  Where  a  bill  of  exchange  or  draft  is  endorsed  in  fully 
by  the  payees,  suit  cannot  be  maintained  in  the  name 
of  the  payees,  while  the  endorsement  stands.  South-- 
ern  B'k.  of  Ga.  vs.  Mechanics  Saving  B^k,  -  25; 

4JI'Where  two  sets  of  notarial  protests  upon  the  same 
bill,  are  filed  under  the  Act  of  1836,  both  are  entitled 
to  be  read  without  further  proof  by  the  Notary.     Id. 

5.  About  the  time  a  note  fell  due,  the  holder  went  to  the 
maker,  and  after  conversing  with  him  about  the  note, 
entered  into  an  agreement  with  him,  by  which,  in  con- 
sideration  of  a  promise,of  8  per  cent,  of  usury,  he  was 
to  wait  with  him  twelve  months  on  the  note.  The 
maker  was  then  able  to  pay  the  note,  and  would  have 
paid  it,  if  pressed  for  its  payment.  Afterwards,  he  dealt 
in  cotton,  and  broke.  The  endorser  knew  nothing  of 
this  agreement. 

Heldy  That  he  was  discharged,      ^tailings  vs,  Johnsony  56 
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PURCHASER  WITHOUT  NOTICE. 

When  a  purchaser  of  land  with  notice  of  a  prior  un- 
recorded deed,  sells  to  one  without  notice,  the  old  deed 
being  still  unrecorded,  the  title  of  the  latter  will  be  pro- 
tected.    Lee  et  aL  vs.  Cato  el  aL  -  -  637 

RAILROADS— THEIR  LIABILITIES  AND 
ACTIONS  AGAINST,  &c. 

1.  In  suits  against  a  railroad  company,  if  it  appear  that 
there  were  mutual  faults,  the  party  guiiiy  of  t^  grater 
wrong  or  negligence,  must  be  regarded  as  an  original 
aggressor.     Macon  and  fVestem  Railroad  vs,  Davis,      US 

2.  When  a  railroad  company  has  used  a  piece  of  ground 
as  a  wood-yard,  for  a  long  time,  all  persons  building 
contiguous  thereto,  are  chargeable  with  a  knowledge 
of  the  fact,  and  of  the  right  of  the  company  to  pile  up 
wood  upon  any  part  of  the  premises,  when  it  suits 
their  interest  or  convenience  to  do  so.  Macon  and 
Western  Railroad  vs.  Mc  Connelly  -  -  481 

3.  If  a  railroad  company  hires  or  charters  cars  to  any 
one,  absolutely,  the  hirer  cannot  look  to  the  company 
for  damages  in  case  of  injury  to  his  property  as  a  com^ 
7no7i  carrier.  His  remedy  for  injuries  must  be  on  con- 
tract of  hire,  and  the  implied  undertaking  of  the  com- 
pany, that  the  hired  cars  are  substantial  and  will  be 
duly  carried  to  their  point  of  destination,  &c.  &c.  E. 
Tenn.  and  Ga.  Railroad  vs.  Whitthy  -  -     535 

See  Injunctions^  4. 
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REFORMING  CONTRACTS. 

When  a  party  seeks  to  reform  a  contract,  lie  siiould 
state  distinctly  what  the  true  agreement  was,  wliicli 
was  intended  to  be  expressed  in  the  writing;  and  if  the 
bill  alleges  contradictory  statements,  the  defendant  is 
entitled  to  abide  by  that  most  favorable  to  him.  Mm'- 
shallyadniTyVs,  Drawhorriy  -  -  -         275 

REGISTRY  LAWS— PRIORITIES  UNDER. 

1.  A.  sold  a  tract  of  land  to  B.,  in  April,  1834  ;  the  deed 
was  recorded  in  1840.  A.  sold  the  same  land  to  C.  in 
July,  1834  5  this  second  deed  was  recorded  in  1836. 

Htldy  That  the  first  conveyance  would  hold,  neither 
having  been  recorded  within  time.  Martin  vs.  Jfii- 
liajnsy  -       ^      -  -  -  -  -      406 

2.  Where  a  purchaser  of  land,  vjith  notice  of  a  prior 
unrecorded  deed,  sells  to  one,  without  notice^  the  old 
deed  being  still  unrecorded,  the  title  of  the  latter  will 
be  protected. — Benning  J.  dissenting.  Lcc  ct  al.  vs. 
Cato  tt  al  -  -  -  -  -  637 

REMAINDERMEN"  AND  TENANTS  FOR  LIFE. 

1.  An  estate  given  to  A.  for  life  or  years,  with  remainder 
to  B.  does  not  make  A.  the  trustee  of  B.  as  to  B's  remain- 
der.    Russell  vs.  Kearney  J    -  -  -  -  96 

2.  If  the  guardian  of  a  legatee,  whose  legacy  is  limited 
over  in  remainder,  if  he  should  die  br-fore  he  attains 
the  age  of  twenty-one  years,  sues  for  the  recovery  of 
the  legacy,  the  defendant  may  amend  his  answer  be- 
fore the  hearing,  and  allege  the  cmharrassed  circum- 
stance.*', and  perhaps,  insolvency  of  the  guardian,  and 


INDEX.  745 

ask  the  Court  that  he  may  be  required  to  enter  into 
bond  for  the  security  of  the  remaindermen.  Bowjuauy 
ex^OTyVs,  Long^guarcPn,  -  -  -  179 

RULE  AGAINST  SHERIFF. 

1.  Money  in  Court,  on  a  rule  for  its  distribution,  must 
be  applied,  as  far  as  it  goes,  to  the  oldest  Hen  attached 
ihereon,  provided  there  bo  nothing  to  affect  the  validi- 
ity  of  the  Hen.     Thomson  vs.  McCordelj  -  275 

8.  Money  in  the  hands  of  the  Sheriff,  belonging  to  one 
mercantile  firm  cannot  be  appropriated  to  the  payment 
of  cost  executions  against  another  firm.  Lyon^  Sheriffs 
vs.  Wilcher,  -  -  -  -  -         49^ 

SHERIFFS,  LIABILITY  OF. 

1.  If  a  Sheriff  collect  monej'-,  and  of  his  own  accord  de- 
posits the  money  in  a  Bank  which  fails,  he  is  liable  to 
respond  to  the  plaintiff.  PJullipSj  cx^r,  vs.  Lamar ^  Sher- 
ifT. 22S 


2.  The  Court  has  no  authority  to  ir.nke  ihc  Sheriff  spe- 
cial bail  in  trover,  founded  on  t!ie  Act  of  1S31.  Out- 
law vs.  Gilmer^  -  -  -  -  365 

SHERIFFS'  SALES,  LEVY,  &c. 

1.  That  part  of  the  slalutc  pointing  out  the  duty  of  the 
Sheriff,  in  making  sale  of  property  executed  by  him, 
and  declaring  that  ho  sliall  advoiiisj  the  sale  in  three 
of  the  most  public  places  in  tiio  couniy,  is  directory  to 
the  Sheriff  only,aud  if  ho  omit  to  do  it,  such  omission 
does  not  vitiate  the  sale;  but  any  person  injured  by 
this  neglect  of  duty,  has  a  remedy  against  him.  Ifen- 
dricks  vs.  DavlSy  Sheriffs  -  -  -  167 
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2.  To  hold  a  person  who  refused  to  comply  with  the 
terms  of  Sheriff's  sale,  liable  for  the  difference  between 
the  price  at  which  he  bid  off  the  property,  and  the  price 
at  which  it  was  subsequently  sold,  the  same  properly 
must  have  been  resold,  and  resold  as  the  properly  of 
the  identical  parties  as  whose  properly  it  had  been  bid 
off  by  him.    Id. 

3.  Levied  this  Ji,  fa.  on  "the  undivided  interest  of  Ma- 
ry Moore  and  Henry  E.  Moore,  in  the  following  ne- 
groes," &c.,  "the  interest  being  such  as  is  conveyed  to 
them  by  deed  on  record  in  the  Bibb  Superior  Clerk's 
office,  by  George  W.  Moore,  19th  August,  1843,  and 
recorded  8lh  September,  1843.'* 

Htld,  That  the  levy  in  this  case  was  sufficiently  definite 
and  certain.    Solomon  v$,  Breazeal  et  aL        -        -        200 

SLANDER.  ^ 

See  PleadingSy  2,  3,  4. 

STATUTES. 

An  Act  of  the  Legislature  repealing  laws  and  parts  of 
laws  militating  against  that  Act,  repeals  an  Act  having 
conflicting  provisions,  so  far  only  as  the  two  Acts  are 
repugnant  to  each  other.  Elrod  vs.  Gillilandy  Howell 
Sr  Co.  -  -  -  -  -  467 

TAXES. 

By  the  twelfth  section  of  the  Act  of  1856,  the  Inferior 
Couit  of  Terrell  county  were  authorized  to  collect  an 
extra  tax  for  county  purposes,  of  such  per  cent  on  the 
State  lax,  as  to  the  said  Court  might  deem  necessary 
and  proper.  From  the  sale  of  town  lots  the  court-house 
had  been  paid  for,  and  likewise  the  jail,  lacking  §1,300, 
and  there  were  some  $4,000  of  assets  still  in  hand. 
Three  Justices  of  the  Court  met  in  chambers,  and  after 
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imposing  50  per  cent  on  the  State  XdiX  ioT  county  pur- 
poses,  and  ten  per  cent  for  bridges,  they  assessed  200 
per  cent  on  the  State  tax  for  "  Public  Buildings." 
Heldy  Tliat  this  latter  tax  was  without  authority  of  law 
and  void. 

The  provision  in  the  21st  section  of  the  Tax  Act  of 
1804,  prohibiting  judicial  interference  with  the  levy 
and  collection  of  taxes  imposed  by  that  Act,  does  not 
extend  to  county  and  corporation  taxes,  nor  to  taxes 
which  arc  not  authorized  by  that  Act,  and  the  general 
tax  Acts  amendatory  thereof.  Vanover  et  aLvs,  Jus, 
Inf.  Court,  -  ...  -  354 

TIME. 

When  of  the  essence  of  a  contract.  Tat/lor  et  al  vs. 
Baldwin  et  al  -  -  -  -  438 

TRESPASS. 

A  constable  not  being  authorized  to  levy  on  negroes, 
when  there  is  a  sufficiency  of  other  personal  property  to 
be  found  ;  if  he  does,  in  that  case,  levy  on  negroes,  tres- 
pass  will  lie  against  him.     Gorham  vs.  Hood  et  al.        299 

TROVER. 

1.  In  trover,  by  one  having  a  partial  interest  in  the  chat- 
tel converted,  he  can  recover  only  an  equivalent  for  his 
interest.     Russell  vs.  Kearney,  -  -  96 

2.  Trover,  when  the  proper  remedy,  and  not  assumpsit. 
Barlotovs,  Siallworth,  -  -  -  517 

TRUSTS. 
When  executed.     Garrett,  trustee,  vs.  Brock,        -  576 

See  Husband  and  Wife^  3. 
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TRUSTEES. 

A  trustee  purchasing  property  in  his  own  name,  ^nd 
paying  for  it  with  his  own  effects,  holds  it  as  his  own, 
and  it  is  subject  to  the  payment  of  his  debts,  unless  be- 
fore a  judgment  lien  attaches  it  is  transferred,  honafidey 
to  his  cestui  que  if'ust.     Stanley  vs,  Gilmer  et  ai  589 

VENDOR'S  LIEN. 

When,  in  founding  a  city,  certain  lots  are  reserved,  and 
dedicated  by  the  founder  to  particular  public  purposes, 
and  the  donees  fail  or  refuse  to  accept  the  same,  these 
lots  revert  to  the  grantor ;  and  the  vendor's  lien  for  tlie 
luipaid  purchase  money  attaches  upon  said  lots,  or  ra- 
ther has  never  been  detached,  inasmuch  as  the  title  to 
the  same  has  never  passed  out  of  the  donor.  StilL  cx^ory 
vs.  Mayor  and  Council  of  the  City  of  Gri(/hi,  502 

VOLUNTARY  CONVEYANCES. 

The  doctrine,that  a  voluntary  conveyance  must  yield  to 
a  subsequent  one,  founded  on  valuable  con^iucration, 
applies  only  where  both  conveyances  are  made  by  the 
same  person.     Russell  vs.  Kearney y  -  -96 

WARRANTY. 

1.  Patent  defects,  to  which  the  attention  of  tbo  buyer  is 
called,  and  against  which  he  disclaims  rJl  ].i;r])oso  of 
holding  the  seller  responsible,  are  not  covered  by  a  war- 
ranty of  soundness.     Marshall,  atlnrr,  r.^.  Draic/iOrny     275 

2.  That  a  vendee,  (of  a  slave.)  with  warranty,  sells  with- 
out warranty,  dt>es  not  authorize  the  conclusion,  that 

he  z^ff I i>e^  his  warranty.     Dukes  vs.  Nelson ^  e.T  or,  457 
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3.  Although  a  person  who  holds  a  warranty  of  sound- 
ness of  a  slave,  sells  the  slave  without  liiuis(!lf  making 
a  warranty  of  liis  soHn(]ne2>s,  yet,  it  does  not  follow,  of 
necessity,  that  he  sustains  no  loss  hy  the  slave's  un- 
soundness. That  will  depend  on  how  much  he  gets 
fior  the  slave,  as  compared  with  what  he  gave  for  the 
slave.     Id. 

4.  A  warranty  of  soundness,  is  not  negotiable.     Id. 

5.  A  breach  of  the  warranty,  is  matter  defensive,  in  a 
suit  for  the  price.     Id. 

6.  If  au  agent  buy  a  slave  in  his  own  name,  giving  bis 
own  note  in  payment,  and  taking  a  warranty  to  him- 
self, he  may,  when  sued  on  the  note,  set  up  a  breach 
of  the  warranty  in  his  defence.     Id. 

WILLS. 

1.  S.  H.  executed  his  will  and  died.  By  the  third  item 
he  bequeathed  to  J.  F.  H.,  his  only  child,  certain  prop- 
erty; and  by  the  6th  item,  he  directs  as  follows:  "In 
case  my  son  S.  dies  before  he  arrives  at  twenty-one 
years  of  age,  and  without  issue,  all  the  property  given 
hereinbefore  to  my  said  son,  I  give  and  devise  to  my 
blood  relations,  of  nearest  kin,  to  be  equally  divided 
among  them."  J.  F.  II.  died  under  twenty-one  years 
of  age,  and  without  issue.  At  the  time  of  the  execution 
of  the  will,  and  death  of  the  testator,  M.  H.,  a  widow^ 
was  the  only  surviving  brother  or  sister  of  the  testator. 
She  had  children.  There  were  two  families  of  ne- 
phews and  nieces,  the  children  of  deceased  sisters: 
The  parents  of  the  testator  were  dead.  All  of  the  fore- 
going facts,  it  was  agreed,  were  well  known  to  the  testa- 
tor at  the  time  he  made  his  will.  After  the  death  of 
testator,  and  while  his  son  was  still  in  life,  the  only  sur- 
viving sister  died. 
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Heldy  That  the  children  of  M.  H.  were  not  entitled  to 
the  whole  of  the  contingent  legacy,  but  that  the  families 
of  the  two  other,  sisters  were  entitled  to  participate. 
Clifton  et  aL  vs.  Holion^  adm^rj  -  -  32 

2.  Jurisdiction  of  Ordinary  as  to  revoking  probate  of,  on 
account  of  birth  of  posthumous  child,  the  place  of  tes- 
tator's late  residence  having  been  cut  otf  into  another 
county  since  probate.  Knight  et  at.  vs.  Knight,  adm^r,  63 


